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1. INTRODUCTION 

In the new global economy, enlargement of the scope of investors’ responsibilities has become 

a burning issue in international investment law. This trend is known as a shift towards more 

balanced bilateral investment treaties (BITs). Nevertheless, the most of the existing body of 

research on international investment law is focused on investor protection and dispute 

settlement between host states and investors. However, they reflect the old approach, whereby 

BITs were considered as a tool for strong protection of investments. By contrast, some scholars 

start to address the current shift towards a more balanced state-investor relationship. These 

recent works have provided important information on effects of investments on host states. At 

the same time, few studies have investigated the interrelation between rights of a host state and 

duties of an investor. 

In this regard, Law Professor Zeng Huaqun argues that the imbalance can be corrected mainly 

by two interrelated concepts: i) the concept of ‘Balance’ and ii) the concept of ‘Sustainable 

Development’.1 He contends that rights and obligations of host states and investors shall be 

balanced in the interests of both, which will result in a win-win situation. However, BITs are 

the main source of international investment law and impose few duties on investors, if any. 

Moreover, investors are not parties to these treaties. Thus, it is suggested these concepts should 

be applied ‘to the relation of host states and foreign investors’.2  

Also, Suzanne A. Spears is more concrete and proposes to strike a balance ‘by adding 

interpretive provisions, general exceptions clauses and new preambular language’ to BITs.3 

According to Ms Spears, these will result in more policy space for host states, which will 

balance the state-investor relationship. As a consequence, BITs will be substantially reoriented, 

which will allow tribunals to strike a balance between investors and states. However, Ms Spears 

states that new preambular language is not enough since in such a case there will be competition 

between economic and sustainable goals.  

Another scholar, M. Sornarajah observes some areas where additional duties shall be imposed, 

avoiding explanation why these highlighted areas were chosen.4 As opposed to Ms Spears, who 

contends that tribunals will strike the balance with the help of BITs of the latest generation, M. 

Sornarajah suggests that developed states should control their investors since they have this 

duty to the international community and benefit from such investors. Thus, M. Sornarajah 

proposes a completely different and specific approach that requires a list of clearly defined 

investor duties and a system where home states would control their investors abroad. 

Furthermore, there are researches, eg Frank Garcia and Lindita Ciko, who do not focus on the 

necessity to impose new duties on investors, but highlight the need of more conceptual 

                                                           
1 Zeng Huaqun, ‘Balance, Sustainable Development, and Integration: Innovative Path for BIT Practice’ (2014) 

17 Journal of International Economic Law 299, 323. 
2 Ibid 325. 
3 Suzanne A. Spears, ‘The quest for policy space in a new generation of international investment agreements’ 

(2010) 13 (4) Journal of International Economic Law 1037, 1075. 
4 M. Sornarajah, The international law on foreign investment (fourth edition, Cambridge University Press 2017) 

172-186. 
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changes.5 They draw parallels with GATT crisis and argue that the crisis in BITs system shall 

be resolved in the same way. This involves creating completely new system of relationships 

between states that would be universal and meet ‘the basic requirements of legitimacy and 

justice’ expected ‘of any system of governance allocating economic resources’.6 

However, few writers have been able to draw on any systematic research into defining investor 

duties in general. Moreover, there has been no detailed investigation on defining investor duties 

under model BITs of the latest generation. By contrast, this paper traces the development of 

investors’ duties and defines them, taking into consideration both model BITs of the latest 

generation and sources of international law. Closer research reveals that a solid ground has 

been already established to define areas as well as a scope of responsibilities for investors. 

Agencies of the United Nations and Organisation for Economic Co-operation and Development 

have created a bulk of documents that can alter the state-investor relationship. These documents 

together with new approaches adopted in BITs of the latest generation result in more 

responsibilities for investors. However, investors are not parties to BITs; thus, it is difficult to 

find a clearly defined list of duties imposed by these BITs on investors. At the same time, BITs 

of the latest generation tend to broaden the policy space to take measures that can potentially 

affect investments, to exclude certain areas from BITs regulation, such as taxation, or to set 

forth that some measures cannot be considered expropriation. In these circumstances, the 

investor is forced to follow newly adopted domestic laws without the right to claim damages, 

even if they affect the investment. This inner working gives understanding of the scope of 

duties, as well as the current trend in this regard. 

However, it is not enough to impose new duties on investors to balance the state-investor 

relationship. The matter is that host states lack legal mechanisms to enforce these duties, ie 

they are entitled to file counterclaims that shall concern investors’ claims. In other words, they 

cannot file independent claims with tribunals. At the same time, in order to hold an investor 

liable, it is necessary to impose legally binding duties on them. Thus, defining potentially 

binding duties is the first step towards a more balanced state-investor relationship. 

The study reported here investigates the interrelation between rights of a host state and duties 

of an investor in the framework of law sources. It seeks to explain the development of investor 

duties in time and how model BITs of the latest generation can expand them. Thus, the 

approach illustrated in this paper has the potential to identify the duties of an investor and how 

they are imposed, even if they not defined in BITs. This can potentially give an opportunity to 

overcome the main challenge of the scope of investor duties being ambiguous. 

 

2. METHODOLOGY 

To reach the aforementioned goal, the thesis examines different sources of international 

investment law. However, the primary focus is on the following documents: i) 2012 U.S. Model 

Bilateral Investment Treaty; ii) 2015 Model Text for the Indian Bilateral Investment Treaty; 

                                                           
5 Frank J. Garcia and others, ‘Reforming the International Investment Regime: Lessons from International Trade 

Law’ (2015) 18 Journal of International Economic Law 861. 
6 Ibid 863. 
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iii) 2015 Agreement of the Kingdom of Norway for the promotion and protection of 

investments; iv) Comprehensive Economic and Trade Agreement; v) UN Code of Conduct on 

Transnational Corporations [1983 version]; vi) OECD Guidelines for Multinational 

Enterprises; vii) G20/OECD Principles of Corporate Governance; viii) UN Guidelines for 

Consumer Protection; ix) Statute of the International Court of Justice; x) UN Resolution 

adopted by the General Assembly on 25 September 2015 and xi) case law. 

The phrase ‘BITs of the latest generation’ will be used in this paper to refer to the BITs that 

are more balanced in terms of states’ rights and investors’ responsibilities and take into account 

environmental, social, and other important spheres of host states.7 They are considered to be a 

tool to settle the intense conflict between investors and host states. As a core issue, this paper 

researches the relationship between the rights of host states and duties of investors and their 

evolution to the current state. The main research question of this thesis is what are the duties 

of investors in model BITs of the latest generation? Also, several other issues will be addressed; 

in particular, what are the new frames of investor duties? What are the new areas of 

responsibilities of investors? These questions are rather important since they do not only 

address the duties, but also reveal the framework of the state-investor relationship. 

Due to practical constraints, this paper cannot provide an exhaustive list of duties that according 

to the case law can be definitely imposed on investors. In broad terms, this thesis strives to 

examine the interrelation between sovereignty of states to regulate and protection granted by 

BITs to investors. The thesis has been organised in the following way. At the outset, it gives a 

brief overview of sources of international investment law related to investors’ duties. 

Specifically, it presents their types and their role in defining investors’ responsibilities. Then, 

the evolution of concern regarding the investor duties is described. This chapter briefly 

describes the transformation of the state-investor relationship. In fact, the initial approach that 

investments contribute to development of economies was changed by the understanding that it 

was not always the case, which gave rise to the issue of investor responsibilities. Afterwards, 

the link between duties and BITs is explained. Also, it is shown that the broader the definition 

of investment, the broader the scope of responsibilities of investors. Then, the thesis attempts 

to define frames of responsibilities in BITs and examines new areas of responsibilities 

according to the soft law. Further, chapter five deals with analysis of the model BITs of the 

latest generation in respect of the scope of duties that can potentially be imposed on investors.  

 

3. DUTIES OF INVESTORS IN INTERNATIONAL INVESTMENT LAW 

3.1. Sources of international law and investors’ duties 

In order to find the place of investors’ duties in international investment law and define frames 

for the present research, it is necessary to elaborate on the sources of international investment 

law. The majority of scholars recognize that a list of sources of international law is set in Article 

                                                           
7 Peter Muchlinski, ‘Negotiating New Generation International Investment Agreements: New Sustainable 

Development Oriented Initiatives’ in Steffen Hindelang and Markus Krajewski (eds), Shifting Paradigms in 

International Investment Law: More Balanced, Less Isolated, Increasingly Diversified (Oxford University Press 

2016) 41. 
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38 of the Statute of the International Court of Justice.8 This list is useful for the present research 

since international investment law is a part of international law.  

According to that article, there are four types of sources: i) international conventions; ii) 

international custom; iii) general principles of law and iv) judicial decisions and scholars as 

subsidiary means. Within the structure provided by Article 38, the specific sources of law 

relevant for the subject of this thesis can be defined as follows: i) BITs; ii) customary 

investment law (rules of treaty interpretation); iii) general principles of law (jus cogens) and 

iv) expert works and earlier awards. The BITs and jus cogens set forth substance of the law, 

while customary law, among others, provides with approaches to how the rules should be 

interpreted. The other sources of law, ie expert works and earlier awards, are considered to be 

supplementary and not binding, but they are given significant weight by tribunals.9 

Soft law is worth mentioning as a source of law. This can be documents issued by the UN 

General Assembly, agencies of the UN and the Organisation for Economic Co-operation and 

Development (OECD). First of all, these documents are ‘considered ‘soft’ instruments, despite 

their undoubted influence on states’ and non-state actors’ behaviour and expectations’.10 The 

second reason why they are important for this research is that in order to impose additional 

duties on investors, some scholars advise to incorporate into BITs references to the said 

documents or some BITs of the latest generation do directly refer to them.11 

The other type of primary rules is set forth in domestic legislation of host states. That is why 

this legislation can also be relevant for this thesis. Speculations regarding the scope of 

investors’ duties under domestic laws started long ago, eg in the seventeenth century Emer de 

Vattel wrote ‘[t]he foreigner cannot pretend to enjoy the liberty of living in the country without 

respecting the laws: if he violates them, he is punishable as a disturber of the public peace, and 

guilty of a crime against the society in which he lives’.12 This illustrates that even in the early 

history of investment there was an understanding that an investor should be bound by laws of 

a host state and bear relevant obligations. 

In summary, a range of sources of law directly or indirectly relate to the investor duties. 

Specifically, some sources explicitly impose obligations on investors, while the others help to 

interpret treaty provisions that may enlarge or restrict the scope of duties. On the other hand, 

soft law can be binding for investors if treaties directly refer to them. Moreover, duties can be 

imposed on an investor, even in the absence of the direct reference. This is the case where the 

                                                           
8 Samantha Besson and Jean d'Aspremont (eds), The Oxford handbook on the sources of international law, 

(Oxford University Press 2017). 
9 Krista Nadakavukaren Schefer, International Investment Law: Text, Cases and Materials (Edward Elgar 

Publishing Limited 2013) 56-57. 
10 Ibid 28. 
11 Patrick Dumberry and Gabrielle Dumas Aubin, ‘How to Incorporate Human Rights Obligations in Bilateral 

Investment Treaties?’ <www.iisd.org/itn/2013/03/22/how-to-incorporate-human-rights-obligations-in-bilateral-

investment-treaties/> accessed 21 February 2018; 2012 U.S. Model Bilateral Investment Treaty 

<https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf> accessed 1 February 2018, 

art 13. 
12 Emer de Vattel, The law of nations, Or, Principles of the Law of Nature, Applied to the Conduct and Affairs of 

Nations and Sovereigns, with Three Early Essays on the Origin and Nature of Natural Law and on Luxury 

(Liberty Fund, Inc 2008) para 108. 

http://www.iisd.org/itn/2013/03/22/how-to-incorporate-human-rights-obligations-in-bilateral-investment-treaties/
http://www.iisd.org/itn/2013/03/22/how-to-incorporate-human-rights-obligations-in-bilateral-investment-treaties/
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treaty pursues such goals as ensuring international standards of human and labour rights. In 

this situation, the UN or OECD documents may serve as a solid source of additional obligations 

that are imposed on commercial entities. Furthermore, these documents may justify host states 

when they enact new regulatory measures. 

 

3.2. Evolution of concern regarding investors’ duties 

Investors’ duties have developed considerably but have not always been in focus. Actually, 

from the beginning of investment law, protection of investors was a burning issue. The initial 

approach led to overprotection of investors. However, the need to comply with local laws was 

recognized long ago.13 But overprotection ultimately shadowed sovereign rights of host states 

and affected societies where investments were operated. This resulted from host states under 

the threat of litigation being reluctant to implement many regulatory measures that potentially 

could affect investments. At that moment, the issue of well-balanced state-investor relationship 

arose. Since then, the concern regarding the investors’ duties has increased. 

It is widely known that international investment relationships appeared when ex-colonies 

started to exercise their sovereign powers that they received with independence. The acts of 

newly independent states raised concerns among foreign investors as well as their home states 

that commonly were former colonists. As usual, when an investor was affected by the conduct 

of a host state it had one option, which was to refer to their home state, and there was no 

available legal instrument for the investor to protect themselves. Thus, there was a necessity 

for a legal tool to resolve this situation. Subsequently, BITs were concluded, which served as 

a legal framework of new guaranties for protection of investments, standards of treatment, 

conditions of feasible expropriation or nationalization, and compensation.14  

Afterwards, the promulgation of BITs was accelerated by developing countries wishing to 

attract capital and support of international financial institutions that encouraged that trend, ‘[a]t 

the same time, trading links to the outside world let countries pursue their international 

comparative advantage; that helps the domestic economy use its resources even more 

efficiently’.15 This race entailed more than 2500 BIT conclusions.16 However, the BITs 

serviced the interests of investors from capital exporting states due to unequal positions 

between capital exporting countries and capital importing ones in negotiations. As a result, 

‘there has been little movement towards the recognition of the obligations of multinational 

corporations towards host states and the communities in which these corporations operate’.17 

                                                           
13 Ibid. 
14 Suzanne A. Spears, ‘The quest for policy space in a new generation of international investment agreements’ 

(2010) 13 (4) Journal of International Economic Law 1037. 
15 The World Bank, World Development Report 1991: The challenge of development (Oxford University Press 

1991) 149. 
16 Frank J. Garcia and others, ‘Reforming the International Investment Regime: Lessons from International 

Trade Law’ (2015) 18 Journal of International Economic Law 861. 
17 M. Sornarajah, The international law on foreign investment (fourth edition, Cambridge University Press 2017) 

174. 
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On the other hand, it was difficult to reason the necessity to impose any liabilities on investors 

since they did not ‘have personality in international law’.18 

Due to the lack of responsibilities of investors and high standards of investment protection 

under BITs, there was a significant upward tendency in filing claims with International Centre 

for Settlement of Investment Disputes based on BITs. This tendency resulted in unpredictable 

legal outcomes: 

 

In exchange for contributing to the flow of capital into the economy of the host contracting 

state, the nationals of the other contracting state (or states in the case of a multilateral 

investment treaty) are given the right to bring international arbitration proceedings against 

the host contracting state and to invoke the international minimum standards of treatment 

contained in the applicable investment treaty.19  

 

Consequently, the sovereignty of host states to implement domestic regulatory measures for 

public interests was questioned. This is for the reason that host states were under the threat of 

litigation and feasibly awarded compensation in favour of investors in case host states’ 

regulations affected investments. This is explicitly presented in Philip Morris Asia Ltd v 

Commonwealth of Australia.20 In this case Philip Morris served Australia with a Notice of 

arbitration on the day of enactment of Tobacco Plain Packaging Act 2011. The arbitration 

commenced according to the Agreement between the Government of Hong Kong and the 

Government of Australia for the Promotion and Protection of Investments. Under the Notice 

of arbitration, the claimant sought compensation for the damage caused by the introduction of 

Tobacco Plain Packaging Act: 

 

(a) loss of revenue and profit in the period between the date plain packaging legislation came 

into force and the suspension or revocation of plain packaging legislation; (b) costs incurred 

in complying with plain packaging legislation while it is in force; and loss of the value of 

the intellectual property and PML’s goodwill as a result of PML’s inability to use that 

intellectual property in the marketplace.21 

 

This case clearly illustrates inadequate risks of investment treaties, especially with issues of 

social welfare at stake, as well as imbalance of state-investor relationship. As a result, the issues 

of investment law based on BITs were subject to scrutiny. The right to challenge acts of host 

states is complemented by the fact that the states lack powers to bring claims against investors 

with arbitration tribunals due to the specific structure of BITs. 

                                                           
18 Ibid. 
19 Douglas Zachary, The international law of investment claims (Cambridge University Press 2009) 161. 
20 Philip Morris Asia Ltd v Commonwealth of Australia, UNCITRAL, PCA Case No. 2012-12. 
21 Philip Morris Asia Ltd v Commonwealth of Australia, UNCITRAL, PCA Case No. 2012-12, Notice of 

arbitration (21 November 2011). 
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Hence, the link between BITs and raise of investments flows was questioned as well as benefits 

of investments for host states.22 Consequently, there were a few attempts to subject investors 

to a greater control, initiated by different stakeholders, eg developing countries, international 

organisations, UNCTAD, NGOs. Also, the development of certain legal areas such as human 

and labour rights, protection of environment has contributed to the recognition that investors 

should have responsibilities towards societies where they operate. Thus, they are potentially 

responsible to maintain internationally recognized standards and follow certain regulatory 

measures of host states. This current trend is completely different from the initial approach. 

It should be pointed out that the attitude to investments has developed greatly. At the beginning, 

there was a need to protect them from expropriation and negative effects of domestic regulatory 

measures. Then, the conclusion of BITs was stimulated by the necessity to attract investments 

in order to develop economies of capital importing states. Perhaps, big investments associated 

with high standards of living and the need to impose duties on investors were not in focus at 

that time. This trend led to overprotection of investments, which was exploited by investors at 

the expense of host states. Such cases as Philip Morris v Australia revealed inadequate risks of 

BITs and intensified ideas how to reduce them. 

 

4. WHAT IS THE NEW FRAMEWORK FOR INVESTORS’ DUTIES IN MODEL 

BITs OF THE LATEST GENERATION? 

4.1. Investors’ duties and BITs. 

In fact, investors’ duties partially originate from BITs and the rest emerge when host states 

enact new legislation. These duties shall be distinguished from contractual obligations. In broad 

terms, they can be described as public responsibilities. In this regard, legislation of host states 

serves as a basement for investors’ duties or public responsibilities. Instead of focusing on 

specific legally defined duties, the approach of public responsibility is rather broad and is based 

on the responsibility to society of a host state. 23 The idea of such responsibility has its roots in 

the definition of investment and is accompanied by another requirement that the investment 

shall be initiated and operated legally. But when responsibility is at stake, another logical 

question arises: how to enforce such responsibility? 

However, the definition of investment has been changing over time. What this means is that 

the investor responsibility has followed these changes. In fact, the definition is expanding and 

has started to involve a larger scope of responsibilities. Generally, as late as in the 1990s, 

arbitrators had defined investment according to the following criteria: i) existence of a financial 

contribution; ii) term of a project; iii) purpose of the project; iv) involvement of an investor 

                                                           
22 J Anthony VanDuzer, Penelope Simons and Graham Mayeda, ‘Integrating Sustainable Development into 

International Investment Agreements: A Guide for Developing Countries’ 2012 Commonwealth Secretariat 

<www.iisd.org/pdf/2012/6th_annual_forum_commonwealth_guide.pdf> accessed 21 April 2018, 7. 
23 Karsten Nowrot, ‘Obligations of Investors’ Marc Bungenberg and others (eds), International investment law 

(Hart Publishing 2015) 1155. 

https://www.iisd.org/pdf/2012/6th_annual_forum_commonwealth_guide.pdf


10 
 

into the project management and v) risk inherent in the project.24 This limited definition 

explicitly illustrates that the scope of responsibilities was minimal.  

On the other hand, one of the most cited decisions that affected the definition of investment 

was adopted in case Salini v Morocco.25 According to Salini test, investment should have the 

following features: i) asset contribution; ii) risk inherent in the project; iii) long duration and 

iv) contribution to economy of the host state. De facto, the tribunal in Salini enlarged the scope 

of investors’ public responsibilities by introducing the forth element. It is worth mentioning 

that some tribunals see contribution to economy as a consequence of investment, but not an 

essential feature thereof. Nevertheless, the Salini test is widely cited for the reason that it 

provides a predictable, simple, and uniform rule.26 As a consequence, a tribunal can dismiss 

the investor claim on the grounds that a contract entered with a state does not significantly 

contribute to development of the economy.27 

Basically, the investment definition has very important implications. Specifically, it determines 

whether investment shall be covered by BIT and protected. Tribunal may refuse to handle the 

case for the reasons that it does not have jurisdiction over non-investment claim. In other words, 

if there is no investment, there are no obligations to comply with and there are no rights to 

demand protection. Thus, investment is a link between protection and investor responsibilities.  

Currently, for the sake of legal certainty, states are starting to define investments in BITs or set 

conditions that shall be met by qualified investment. Although the definitions in BITs are very 

similar or in parts even the same, there are, however, crucial distinctions. While 2012 U.S. 

Model BIT gives in Article 1 an open list of investments with few characteristics, the Indian 

model BIT is more detailed and among other things includes such requirements as to be 

operated in good faith and in accordance with the law: ‘1.4 “investment” means an enterprise 

constituted, organized and operated in good faith by an investor in accordance with the law of 

the Party in whose territory the investment is made’. 

At the same time, the legality issue has begun to play an important role not only in framing the 

definition of investment, but also in limiting the application of BITs.28 However, the analysis 

of model BITs shows that some states avoid addressing legality, eg 2012 U.S. Model BIT. 

Nevertheless, there are two main approaches: ‘(1) legality as at the initiation of the investment 

(“made”) and (2) legality during the performance of the investment’.29 In this regard, a logical 

question arises about the degree of gravity of violation. In other words, whether a violation can 

deprive the investment of protection or it can be remedied by the state within its legal system. 

In practice, the issue of legality is considered when a tribunal decides whether it has jurisdiction 

to handle a case. In order to do it, the tribunal examines compliance with laws when the 

                                                           
24 Krista Nadakavukaren Schefer, International Investment Law: Text, Cases and Materials (Edward Elgar 

Publishing Limited 2013) 59-60. 
25 Salini Construttori S.P.A. and Italstrade S.P.A. v Kingdom of Morocco, ICSID Case No. ARB/00/4. 
26 Alex Grabowski, ‘The Definition of Investment under the ICSID Convention: A Defense of Salini’ (2014) 15 

Chicago Journal of International Law 284, 302-304. 
27 Krista Nadakavukaren Schefer, International Investment Law: Text, Cases and Materials (Edward Elgar 

Publishing Limited 2013) 89. 
28 Ibid 103. 
29 Gustav F W Hamester GmbH & Co KG v Republic of Ghana, ICSID Case No. ARB/07/24, Award, para 127. 
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investment was made, and the tribunal does not pay much attention to numerous charges during 

the investment operation. The matter is that legality of investment is a jurisdictional aspect that 

shall be established at the beginning, but the compliance with laws during operation is the issue 

of merit, whereby the degree of gravity of violation is important. 

In World Duty Free Co Ltd v The Republic of Kenya, an investor concluded the agreement to 

construct, maintain and operate two duty-free complexes at Nairobi and Mombassa 

International airports.30 The investor contributed about 27 million USD into construction and 

equipment of the airport complexes. However, the local court expropriated the investment and 

deported the investor from Kenya. Thus, the investor brought the case with ICSID where they 

recognized that the agreement at stake had been procured by payment of a bribe to a public 

official. Assessing the consequences of the bribe, the tribunal referred to the definition of public 

policy. The tribunal continued that bribery was contrary to public policy and illustrated that 

vast amount of legislation had been enacted all over the world to combat bribery. As a result, 

in spite of distinct violations, the tribunal refused to upheld claims based on the contract 

procured by corruption. This case explicitly illustrates that illegality at the initiation of 

investment can deprive an investor of the right to claim protection of their interests. In such a 

case, one cannot predict the outcome of arbitration that can deny jurisdiction or declare a 

contract void or voidable.  

In another case Gustav v Republic of Ghana, a German investor entered into a joint venture 

agreement with a Ghana state owned enterprise to ‘rehabilitate an old cocoa processing factory’ 

located in Ghana.31 In the long run, the joint venture became bankrupt and the investor sued 

Ghana. As the first step, the tribunal examined the charges of fraud related to the investment 

commencement and ruled that ‘[i]f the JVA (joint venture agreement) was obtained on the basis 

of fraud, it is an illegal investment that does not benefit from the protection of the ICSID/BIT 

mechanism’.32 It continued that violations of laws during operation of investment should be 

taken into account while examining the substance of a case. 

Apparently, when compliance with laws is at stake, the issue of significance of violation is also 

disputable. It is in the interests of a state to argue that violation of any laws deprives investment 

of the protection under BIT. Generally, ‘investment tribunals are hesitant to deny jurisdiction 

to investments that were made legally, but operated illegally’.33 In Saba v Turkey the tribunal 

held that ‘it would run counter to the object and purpose of investment protection treaties to 

deny substantive protection to those investments that would violate domestic laws that are 

unrelated to the very nature of investment regulation’.34 However, when the violation was 

fundamental and the investor was negligent, the tribunal stated that ‘prudent investment 

practice requires that any investor exercise due diligence before committing funds to any 

                                                           
30 World Duty Free Company Limited v The Republic of Kenya, ICSID CASE NO. ARB/00/7, Award. 
31 Gustav F W Hamester GmbH & Co KG v Republic of Ghana, ICSID Case No. ARB/07/24, Award, para 23. 
32 Ibid, para 129. 
33 Krista Nadakavukaren Schefer, International Investment Law: Text, Cases and Materials (Edward Elgar 

Publishing Limited 2013) 104. 
34 Saba Fakes v Republic of Turkey, ICSID Case No. ARB/07/20, Award (14 July 2010), para 119. 
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particular investment proposal’.35 Then, the tribunal continued that the crucial aspect of such 

legal investigation was to identify whether the investment conformed to law. Apparently, only 

legally operated investments deserve protection.  

Another crucial issue that shapes the state-investor relationship is the host state’s right to adopt 

legislation that directly affects investment. However, while exercising this right, a state can 

face accusations of violating the investor rights. This is for the reasons that if a regulation 

results in reducing profits, the investor can claim that the reduction shall be considered to be 

indirect expropriation, eg in case there is a legal requirement to install more expensive 

environmental friendly facilities. This issue is also linked to the definition of investment, since 

investment bears responsibility towards societies where it operates; thus, the investor shall take 

into account the environmental concerns. 

However, not all measures can be amounted to indirect expropriation, thus, giving a rise to new 

obligations to comply with. Actually, there are four elements that are generally taken into 

account when deciding whether new legislation and duties are legitimate. They are: i) type of 

interference with the investor; ii) significance of interference; iii) duration of interference and 

iv) the purpose of interference.36 Of course, the crucial aspect is the purpose of new regulation, 

whereby the public interest prevails over the private interest of an investor. However, it seems 

that the weight of public interest differs. While an increase in tax burden is generally accepted, 

the new duties to comply with environmental and health regulations may require paying 

compensation by the host state. Also, there is no clear instrument to draw the line between 

regulation and indirect expropriation. Thus, the host state’s sovereign right to regulate is closely 

connected with investor responsibilities to follow the newly adopted regulation. 

As regard to the investor duties, it is necessary to establish a legal mechanism to enforce such 

duties. It is worth mentioning that a host state does not have the right to bring claims against 

investors. In practice, state is entitled to file a counterclaim. In fact, the main arbitration rules 

such as ICSID and UNCITRAL allow counterclaims.37 However, such a counterclaim shall be 

directly related to investor’s claim and concern only its facts and circumstances, which means 

that, ‘[n]o counterclaim would be permitted that arose out of facts unrelated to the investor’s 

claim’.38 Thus, it is inevitable that in order to balance the state-investor relationship, it is 

necessary to provide a legal mechanism to hold investors accountable, eg by empowering host 

states to bring independent claims and counterclaims. 

Although the topic of counterclaim is separate, it is directly linked to investors’ duties. The 

matter is that the right to bring a claim or an independent counterclaim requires a relevant legal 

ground. In other words, there shall be a list of explicitly articulated obligations imposed on 

investors. This is for reason that if there are no obligations, there are no grounds for claims. On 
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the other hand, introduction of the right to initiate a claim will help to balance the investor-

state relationship and will encourage investors to mitigate detrimental effects of their 

businesses. Thus, the topic of public responsibilities logically evolves into finding effective 

legal mechanisms to hold investors liable. 

As mentioned above, investors are not the parties to BITs, and BITs do not explicitly impose 

any duties on investors. In this regard, the public responsibility approach comes to help. It 

explains that investors’ duties can be inferred not only from BITs, but also originate from 

domestic legislation of host states. The idea that an investment shall contribute to the economy 

of a host state links the investment with the public responsibility. Thus, an expanded investment 

definition can broaden the scope of responsibilities of the investor. However, there is no 

generally accepted definition, which is why BITs started to provide it. On the other hand, 

providing the definition in BITs, the parties started to include other features of investment, such 

as legality. This imposes an obligation on an investor to follow domestic laws when investment 

is made and during its operation. This, in turn, raises a logical issue regarding the mechanism 

of enforcing such obligations. 

 

4.2. The new frames of investor duties 

Studying the evolution of investor duties is complicated when it comes to BITs. This difficulty 

stems from the fact that investors are not parties to these treaties. Thus, it is problematic to 

define an exhaustive list of investor duties. Nevertheless, the frames of responsibilities can be 

defined by analysing preambles and exception clauses since they frame the state-investor 

relationship as a whole. Moreover, comparative analysis of preambles and exceptions of BITs 

of the first and latest generation illustrates the tendency towards enlargement of the scope of 

responsibilities. The importance of this framing function is illustrated by the case law, where a 

tribunal resolved the case in favour of the investor due to the narrow interpretation of BIT 

provisions.39 Since BITs of the first generation were instruments of economic development and 

employment of funds, BIT preambles were focused on economic goals and investment 

protection. However, the movement to enlarge the scope of investor responsibilities has 

reflected in the preamble where social and environmental goals are contained along with 

economic objectives.40  

Although the model BIT of the USA retained the goals of BITs of the previous generation, but 

its preamble states that these goals shall be achieved in a way that ensures protection of ‘health, 

safety, and the environment, and the promotion of internationally recognized labour rights’.41 

Thus, the investor is responsible for ensuring the said goals. On the other hand, the India’s 

model BIT does not separately specify the new treaty goals. Instead, its preamble generalises 
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them stipulating that one of the parties’ goals is to promote ‘sustainable development’.42 While 

this term can be construed differently, the main idea is to balance different goals in order to 

preserve natural systems.  

At the same time, the doctrine of ‘sustainable development is becoming the overriding goal of 

new policy initiatives’, which was missing in the BITs of the first generation.43 The definition 

of sustainable development depends on the context. For instance, in human rights it includes 

not only ‘environmental sustainability, but also equitable development to reduce poverty, 

improve the health of people throughout the world, promote peace, protect human rights and 

pursue gender equality’.44 From the economic perspective, sustainable development means 

trade liberalisation and opening economy to trade and foreign investments. According to the 

United Nations, sustainable development includes 17 goals, with the following among them: i) 

clean water and sanitation; ii) sustainable cities and communities; iii) affordable and clean 

energy; iv) responsible consumption and production; v) life below water and vi) life on land.45 

In other words, the Indian Model BIT states that the parties seek to achieve these goals.  

The importance of introduction of new goals for investments is clear for the reason that the 

preamble gives the framework for the whole treaty.46 Moreover, the commitment of the parties 

to pursue the aforementioned goals imposes respective responsibilities on investors. 

Consequently, the investor is expected to follow all the host state regulations that are adopted 

to promote the said goals. Furthermore, if some goals are part of international law, the investor 

is expected to ensure them without waiting for enactment of relevant local laws. 

The other valid method of enlarging the scope of investor duties is to give a broad leeway for 

a host state to regulate. This can be done by excluding certain areas from the scope of BITs by 

way of introducing exception clauses. This is important since it means that investors shall 

comply with new laws and regulations enacted by the state without the right to claim damages. 

Specifically, the exception clause ‘allows States to reserve wider policy space to respond to 

new circumstances with greater regulatory flexibility’.47  

For instance, Article 32 (1) of the Indian BIT provides parties with the right to take measures 

that are necessary to protect a wide range of spheres: 
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Nothing in this Treaty shall be construed to prevent the adoption or enforcement by a Party 

of measures of general applicability applied on a non-discriminatory basis that are necessary 

to: (i) protect public morals or maintaining public order; (ii) protect human, animal or plant 

life or health; (iii) ensure compliance with law and regulations that are not inconsistent with 

the provisions of this Agreement; (iv) protect and conserve the environment, including all 

living and non-living natural resources; (v) protect national treasures or monuments of 

artistic, cultural, historic or archaeological value. 

 

At first glance, the said provision covers almost all important areas providing a wide leeway to 

regulate. However, a closer look reveals that this Article is a shorter version of Article XX of 

General Agreement on Tariffs and Trade 1994 (GATT 1994). These exceptions are based on 

three important principles: i) general applicability, ii) non-discrimination and iii) necessity. 

Basically, these principles legitimize the new measures. Yet, such exception has the following 

drawback: it has ‘a significant degree of discretion for the adjudicator in determining whether 

a public policy measure is consistent with the exception’.48 Indeed, the first measure (ie 

protection of public morals or maintaining public order) can cover such measures as censorship 

and police operations. That is why other frames may be required, eg principle of 

proportionality. 

The same approach is employed in the Comprehensive and Economic Trade Agreement 

(CETA), which is a trade agreement between the EU and Canada.49 Specifically, there is a 

direct reference to Article XX of GATT 1994 in chapter twenty-eight of CETA. Unlike the 

exception in the Indian BIT, CETA refers to the full text of the exception in GATT 1994. What 

it means is that under CETA, governments are free to regulate according to the principles of 

Article XX of GATT 1994. This exception is reinforced by Article 8.9 of chapter eight 

(investment) of CETA, which permits a host state to regulate if it helps to achieve the following 

goals: i) protection of public health, safety, the environment or public morals and ii) social or 

consumer protection, or promotion and protection of cultural diversity. Actually, these 

provisions are rather broad and ‘offer the parties great scope for regulating to protect human 

rights and the environment, both domestically and, depending on the measure at issue, also 

beyond the scope of their ordinary jurisdictional rights under international law’.50 

On the contrary, Annex B of the USA model BIT is more straightforward and states that, 

‘[e]xcept in rare circumstances, non-discriminatory regulatory actions by a Party that are 

designed and applied to protect legitimate public welfare objectives, such as public health, 

safety, and the environment, do not constitute indirect expropriations’. Apparently, this 
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provision stipulates clearly that qualified measures are binding on investors without any 

opportunity to claim compensation if they affect investment. A similar approach is adopted in 

a few model BITs, while some other treaties exclude similar provisions, eg ‘environmental 

provisions altogether from application of the dispute settlement’.51 

However, wider protective exception provisions are set in model BIT of the Kingdom of 

Norway. It enshrines general, security and cultural exceptions. Specifically, general exceptions 

copy Article 32 (1) of the Indian BIT, and security restrictions in Article 26 address defence 

and security sectors as well as situations ‘of war or other emergency in international relations’. 

Therewith, Article 27 sets forth cultural exceptions: 

 

The provisions of this Agreement shall not apply to a Party’s laws and measures specifically 

designed to preserve and promote linguistic and cultural diversity, cultural and audio-visual 

policy, as well as rights and obligations of the Parties under international agreements and 

national laws and measures relating to copyright and related rights. 

 

The other way to strike a balance in the state-investor relationship is to narrow the scope of 

stabilization clauses of BITs. It will give an opportunity to limit the regulatory certainty ‘in 

relation to only a limited number of new laws, and to allow for more flexibility for states 

regarding environmental and social issues’.52 

Apparently, setting social and environmental goals of investments enlarges the scope of 

responsibilities for investors without providing a list of specific duties. This legal technique 

helps to presume that the investor is committed to following the BIT goals, which implies 

fulfillment of relevant duties. Additionally, introduction of exception clauses imparts flexibility 

to host states in enacting new legislation and enlarging their leeway to regulate. On the one 

hand, this legally set leeway shields host states from potential claims. On the other, it may 

potentially result in new duties imposed by host states under newly adopted regulations. 

 

4.3. The new areas of responsibilities of investors 

Before moving to investors’ duties it is necessary, to identify the most vital areas to secure. 

Although states have various spheres that need stronger protection, not all of them are of equal 

importance for these states, eg human rights protection is far more critical than adherence to 

cultural values. Thus, it is rational to focus only on those ones that are more important for the 

host states. Actually, these areas vary at different points in time, the importance probably 
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reflecting the political situation. Although various authors highlight different areas, most of 

them agree on some crucial ones. 

To identify the said areas, it is proposed to analyse international documents devoted to 

reshaping of the state-investor relationship, eg codes of conducts and guidelines for 

multinational corporations. Specifically, in these documents international organizations, 

developing states and NGOs have agreed upon a new legal framework. By doing so, they have 

proposed to increase the responsibility of investors within certain areas. Some scholars refer to 

these documents as ‘soft control mechanisms’ since they ‘provide some measure of control 

over the activities of multinational corporations beyond their home countries’.53 On the other 

hand, the said documents are important to examine since they are considered to be soft law 

within the framework of international law.54 The importance of these documents is also 

illustrated by the fact that soft law is ‘a step toward hard law’.55 This means that using these 

documents as a base for the research gives a better insight into the current state of play. 

The first major attempt to balance the state-investor relationship was made by the United 

Nations. In 1974, the U.N. General Assembly adopted the Declaration on the Establishment of 

a New International Economic Order that was aimed at putting investors under stricter 

control.56 Actually, it was an effort of capital-importing countries to recognize a host state right 

‘to control the activities of TNCs (transnational corporations) acting within its borders and 

calling for a code of conduct for TNCs that would prevent economic exploitation of host 

countries’.57 

To reach the goal of the Declaration, the Code of Conduct on Transnational Corporations (the 

UNCCTC) was prepared by United Nations Centre on Transnational Corporations. The 

negotiations were held from 1975 to 1990 and were aimed at establishing ‘a multilateral 

framework to define, in a balanced manner, the rights and responsibilities of transnational 

corporations and host country governments in their relations with each other’.58 Although the 

negotiations did not translate into a signed document due to ‘macro-economic and political 

circumstances changes’59, the UNCCTC defined sensitive areas of host states that required 

additional protection and highlighted burning issues between investors and host states.  

The UNCCTC was focused on the following: i) respect for national sovereignty and observance 

of domestic laws, regulations and administrative practices; ii) adherence to economic goals and 

development objectives, policies and priorities; iii) review and renegotiation of contracts; iv) 

adherence to socio-cultural objectives and values; v) respect for human rights and fundamental 
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freedoms; vi) non-collaboration by transnational corporations with racist minority regimes in 

southern Africa; vii) non-interference in internal political affairs; viii) non-interference in 

intergovernmental relations; ix) abstention from corrupt practices; x) consumer protection; xi) 

environmental protection; xii) disclosure of information; xiii) transfer of technology and xiv) 

competition, taxation, contribution to social and economic development.60 

Despite the lack of an ultimate success, the attempts to place investors into a stricter legal 

framework continued and were realized in one of the most outstanding and recent documents, 

which is Declaration on international investment and multinational enterprises adopted on 25 

May 2011 by 42 governments. By this document the governments ‘jointly recommend to 

multinational enterprises operating in or from their territories the observance of Guidelines for 

Multinational Enterprises (the Guidelines)’.61 They regulate investors that do business in or 

from the states that adopted the Declaration.62 Despite the voluntary nature for investors, the 

states undertook to transpose them into domestic legislation, which potentially makes them 

legally binding. This is reinforced by the obligation to establish ‘national contact points’ to 

supervise implementation of the Guidelines and to review complaints on investors’ 

misconduct.63  

In general, the goal of the Guidelines is to bring the business of investors into compliance with 

policies of host states and to enhance cooperation between investors and local communities. 

According to the Guidelines, compliance with domestic laws is the first and foremost 

obligation. Indeed, this is the most crucial requirement. Alternatively, it could frustrate 

regulatory and administration power of a host state to achieve domestic policy aims.  

Generally, the Guidelines were partly based on UNCCTC and addressed the following areas: 

i) disclosure of information; ii) human rights; iii) employment and industrial relations; iv) 

environment; v) combatting bribery, bribe solicitation and extortion; vi) consumer interests; 

vii) science and technology and viii) competition and taxation.64 Also, the Guidelines added 

new areas of concern, eg employment and industrial relations. On the other hand, some areas 

were not taken from UNCCTC, eg non-interference in internal political affairs and non-

interference in intergovernmental relations. 

At the same time, the Guidelines developed common areas in more detail. While defining 

human rights protection measures, the UNCCTC is focused only on respect for human rights 

and non-discrimination principle. The Guidelines are more specific, ia the investor is 

recommended to seek ways to reduce harm done to human rights, conduct human rights due 

diligence, adopt at the highest level a policy commitment to respect human rights. Thus, the 

duties of investors are set differently in these documents. Perhaps, this is for the reasons that at 
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the time of the Guidelines, human rights became more developed than they had previously 

been. This is true for other areas as well, eg protection of environment, consumer rights. 

Another significant work on the state-investor relationship is a Guide for Developing 

Countries, prepared for the Commonwealth Secretariat (the Guide). It explores to a great extend 

the technics how the BITs shall be negotiated by developing countries and necessary changes 

to introduce in them in order to strike a balance in the state-investor relationship. The Guide 

recognizes three main areas where new investor obligations shall be imposed in order to 

promote sustainable development. Firstly, it agrees with the Guidelines that the most important 

obligation is to comply with domestic legislations of host states.65 However, despite its 

obviousness, this obligation is not clearly addressed in BITs. The importance of this obligation 

is supported by the fact that BITs established isolated legal framework that is tailored 

exclusively for foreign investors. This framework is protected by the right to claim damages 

by investors in case of ‘adverse effects of laws and regulations of the host state that does not 

exist in domestic law’.66 

The other sensible areas highlighted in the Guide are: i) human rights; ii) labour rights; iii) 

combating bribery and corruption. Additionally, it discusses the importance of obligation to 

honour indigenous people’s rights and to protect environment. It explains the need to impose 

new obligations because domestic law system fails to protect nationals from harmful effects of 

investor activities, eg ‘there are a wide range of obstacles to bringing a civil suit against a parent 

corporation in the home state for the acts of its foreign subsidiaries that commit human rights 

and other violations in the host state’.67 

Moreover, investors that operate globally tend to adopt their own corporate codes of conduct 

that cover their businesses and businesses of their partners. However, these codes are very 

specific and reflect particular business of an investor. For instance, Exxon Mobil Standards of 

business conduct pay attention to health, environmental, safety, use of alcohol and drugs 

policies68, while Nike code of conduct sets forth very specific conditions for suppliers: 

 

The regular work week shall not exceed 48 hours. Suppliers shall allow workers at least 24 

consecutive hours of rest in every seven-day period. All overtime work shall be consensual. 

Suppliers shall not request overtime on a regular basis and shall compensate all overtime 

work at a premium rate.69 
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It is worth mentioning that violation of an investor’s code of conduct can be a ground to file a 

claim with a court. The reason is that a code of conduct can be considered to be a commercial 

speech and therefore shall be true.70 Thus, this document can also be regarded as a source of 

duties for a particular investor. 

At the same time, the UNCCTC, the Guidelines, and the Guide present burning issues at 

different point in time as well as the evolution of understanding of investors’ duties. The codes 

of conduct adopted by investors reflect important issues of specific industries and communities 

where they operate. Although some areas differ depending on the authors, the most crucial 

issues are the same, eg human and labour rights, protection of environment, compliance with 

tax rules, transparency and consumer protection. In other words, there have been some areas 

where most stakeholders have agreed on importance and where they have proposed to strike a 

better balance. However, the said documents have more in common with declarations than with 

legally binding rules. They are helpful to identify responsibilities that potentially can be 

inferred from BITs of the latest generation. 

It is clear that investments serve investors, specifically their shareholders, by increasing their 

profits. Nevertheless, nowadays a wide range of stakeholders is pushing to have their interests, 

which include local communities and environmental groups, recognized. They argue that 

investors shall have more responsibilities towards societies in which they operate.71 Such 

initiatives address corporate bribery, ‘sweat-shops, unfavourable worker conditions in 

developing countries’ as well as environmental problems and other corporate abuses.72 This 

thesis is focused on duties within areas identified based on the aforementioned documents: i) 

human and labour rights; ii) protection of environment; iii) compliance with taxation rules; iv) 

transparency; v) anti-corruption and vi) consumer protection. It is necessary to admit that there 

is no document that would explicitly set a list of legally binding duties for investors. The 

difficulty of this research is to illustrate that despite the absence of such documents, no investor 

is immune from being disappointed by an investment tribunal stating that the investor should 

have complied with some responsibilities within the said areas. 

 

5. WHAT ARE THE DUTIES OF INVESTORS IN MODEL BITs OF THE LATEST 

GENERATION? 

5.1. Protection of human and labour rights 

With the development of human rights law ‘the relationship between international investment 

and human rights is entering new terrain’.73 However, mere recognition of human rights in 

international investment law does not mean that they have started to have priority over the 
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obligation to protect investors. At the same time, protection of human rights is based on 

international laws, which creates obligations for investors.74 On the other hand, some states 

have recently begun to address human rights in model BITs, but they do it differently. Other 

states ensure protection of human rights by enacting special legislation, which gives the 

opportunity to sue multinational companies for torts committed abroad. Soft law and the 

doctrine of clean hands also contribute to protection of human rights and broaden the scope of 

investors’ duties in this regard. 

As mentioned above, BITs of the first generation were focused on developing economies of 

host states. This should have led to an increase in human rights protection as a consequence of 

better off economy. Yet, in practice, investors have started to exploit low human rights 

standards and increased revenues at the expense of the latter. Still, international law does not 

deal efficiently with those who violate human rights; there is no clearly established mechanism 

to hold investors liable.75 Since companies are not parties to international instruments for 

protection of human rights, these documents do not impose obligations on investors. Instead, 

they require states to ensure protection within their territories. Thus, there are two options to 

victims: either to bring claims against investors to domestic courts or to sue home states for 

failing to ensure protection of human rights.76 

At the beginning it is worth mentioning that the most important human rights are covered by 

peremptory norms of general international law and are protected by Article 53 of Vienna 

Convention on the law of treaties, eg the prohibition of crimes against humanity, war crimes, 

maritime piracy, genocide, apartheid, slavery, and torture. This partially explains why BITs do 

not mention the said human rights. On the other hand, there are more human rights that shall 

be taken into account, eg the rights of indigenous peoples, the right to education, cultural rights, 

and the right to association.77  

As a matter of fact, states are reluctant to interfere in this area because it may be considered as 

a violation of investors’ rights.78 Similarly, tribunals are hesitant to acknowledge that 

protection of human rights has a priority over the obligation to protect investments. In Siemens 

v Argentina, a Siemens subsidiary was awarded with a contract to provide an integral service 

for implementation of immigration control.79 The subsidiary invested up to USD 284 million, 

but the contract was terminated by Argentina. Subsequently, Argentina was sued and 

compensation was claimed. Argentina argued that because of the crisis it had the mandatory 

priority to ensure protection of human rights enshrined in international instruments that had the 
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constitutional rank. According to Argentina, the contract was reasonably terminated. Although 

the tribunal did not take this argument into consideration, it noted that ‘[t]his argument has not 

been developed by Argentina’.80 It is clear from the ruling that in order to be taken into account, 

such arguments should be developed in detail as well as have strong relationships with the 

circumstances of the case. This is very important since the tribunal did not dismiss the issue at 

the outset but clarified relevant requirements, ie it should be explained in detail and have direct 

relevance. 

It is generally believed that investors shall comply with internationally recognized standards of 

human rights since everyone is expected to follow them. The minimum standards are laid down 

in International Bill of Human Rights and International Labour Organisation Declaration on 

Fundamental Principles and Rights at Work.81 In some cases, investors shall take into account 

rights of local population, ethnic groups, and migrants. In no way they can contribute to damage 

done to human rights and if they have contributed, they have to seek ways to minimize the 

damage. 

Basically, human rights protection is universal and based on international laws, thus, special 

local laws are important, but they are not a necessity to hold investors liable. In Urbaser v 

Argentina the tribunal ruled that customary international law is also applicable to investors:  

 

The Tribunal must certainly be mindful of the BIT’s special purpose as a Treaty promoting 

foreign investments, but it cannot do so without taking the relevant rules of international 

law into account. The BIT has to be construed in harmony with other rules of international 

law of which it forms part, including those relating to human rights.82 

 

The tribunal arrived at the conclusion that human rights set forth in Universal Declaration of 

Human Rights of 1948 did not rest with states only, but also created obligations for investors. 

According to the tribunal, this Declaration as well as other international documents determine 

rights related to each individual. In this case the tribunal explicitly articulated the interrelation 

between human rights and duties of investors. Specifically, the tribunal stated that in order to 

enjoy the internationally recognized right, it was necessary to ensure that no ‘individual or 

entity, public or private, may act in disregard of such rights, which then implies a corresponding 

obligation’.83 

In other words, the tribunal stated that each human right was protected by a respective duty of 

an investor. As far as I am concerned, it can be explained from company law perspective to 

some extent. A company is a creature of law of a state of incorporation. Thus, it shall act within 

the legal framework of the state of incorporation. Under these circumstances, international 

instruments to which the state is a party make legal framework within which domestic 
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companies do business. In any way, the tribunal illustrates that human rights have become 

inalienable fundamental and universal, which means that host states can regulate this area to 

protect their population.  

Therefore, it can be inferred that core international human rights instruments can be taken into 

account by a tribunal and respective duties can be imposed as a result. Thus, it is necessary to 

mention the main international instruments: i) Universal Declaration of Human Rights; ii) 

International Convention on the Elimination of all Forms of Racial Discrimination 1965; iii) 

International Covenant on Civil and Political Rights 1966; iv) International Covenant on 

Economic Social and Cultural Rights 1966; v) Convention on the Elimination of All Forms of 

Discrimination against Women 1979; vi) Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment 1984; vii) Convention on the Rights of the Child 1989; viii) 

International Convention on the Protection of the Rights of Migrant Workers and Their 

Families 1990; ix) International Convention on the Rights of Persons with Disabilities 2006. 

Actually, the rights set forth in the abovementioned documents are relevant for the investor, 

for instance, such issues as equal pay and paid leisure time are important for them. A ban on 

forced labour and political solicitation of workers are also some aspects that companies are 

faced with.84 However, many researchers agree that the said set of documents creates legal 

obligations only for governments, but not for private entities. Nevertheless, investors are also 

addressed in these documents. For instance, Articles 29 and 30 of the Universal Declaration of 

Human Rights cover actions of investors, eg Article 30 states ‘[n]othing in this Declaration 

may be interpreted as implying for any State, group or person any right to engage in any activity 

or to perform any act aimed at the destruction of any of the rights and freedoms set forth herein’. 

Another document to be examined is the United Nations Guiding Principles on Business and 

Human Rights.85 Despite wide recognition of these principles, they lack a mechanism to make 

them legally binding. The Guiding Principles set forth that they are applied not only to public 

actors, but also to private ones notwithstanding ownership, size, and place where the business 

operates. Human rights and principles are listed in the International Bill of Human Rights and 

International Labour Organization’s Declaration on Fundamental Principles and Rights at 

Work. Some major companies have endorsed these principles and recognized their 

importance.86 The Guiding Principles highlight that the obligation to respect human rights 

‘exists independently of States’ abilities and/or willingness to fulfil their own human rights 

obligations, and does not diminish those obligations’. Moreover, this obligation is superior to 

the duty to observe domestic laws.  

Besides, the US has made a step further by enacting special legislation that enables those 

affected to file claims based on international instruments enacted by the US against investors 

at their home states. Specifically, under Alien Tort Claims Act, a person can be sued in US for 
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acts that are deemed to be tortures in accordance with international laws. Thus, based on Alien 

Tort Claims Act, the US courts assume jurisdiction over torts of nationals committed abroad. 

Pursuant to court practice, the relationship between legal entity incorporated in US and torts 

committed abroad is rather straightforward.87 The legal entity exercises control over its 

branches and subsidiaries abroad. That is why it shall assume responsibility for its acts.  

The Guidelines stress that human rights shall be respected by everyone, and this does not 

depend on the fact whether a state has enforced them or not. According to the Guidelines, an 

investor is supposed to respect human rights even if a host state fails to perform its international 

obligations under the Universal Declaration of Human Rights, the International Covenant on 

Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights 

and ILO Declaration on Fundamental Principles and Rights at Work (1998). Apparently, the 

requirement to respect human rights implies performing respective duties. In other words, 

human rights are described as universal and the requirement to follow them originates directly 

from the said international instruments.  

Subsequently, the Guidelines specify duties of the investor in detail. They expect the investor 

to identify detrimental influence on human rights and mitigate it. Furthermore, they call the 

investor to use their business relationships with their business partners causing damage to stop 

the detrimental influence. This can be done by imposing additional requirements on partners 

in a supply chain or those directly involved into the investor’s business. It is advised to do it 

by approving codes of conduct at the highest corporate level. The Guidelines expect the 

investor to implement human rights due diligence designed to assess actual and potential 

adverse impacts and to incorporate human rights concerns into business. All these clearly 

explain what is expected from the investor. 

Furthermore, the Guidelines specify concrete investor duties related to labour rights. According 

to the Guidelines, an investor is expected: i) to promote the right of workers to form and join 

trade unions as well as cooperation with employers; ii) to combat child labour and all forced 

labour; iii) to maintain non-discrimination environment. In general, the Guidelines promote all 

the standards of International Labour Organisation and fundamental rights at work. 

Actually, since governments are parties to international instruments on human rights, they 

protect them better adopting more progressive models of BITs. At the same time, current BITs 

do not impose duties on investors to comply with human rights.88 However, model BITs of the 

latest generation have started to address some of these issues, albeit differently. For instance, 

Article 12 of the Indian Model BIT prescribes that investors shall adopt standards of social 

responsibility that they may address, among others human rights. It is possible that due to such 

provisions, major investors like ExxonMobil have started to recognize the necessity to follow 

international standards: 
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Our approach to human rights is consistent with the goals of the United Nations (UN) 

Guiding Principles on Business and Human Rights. These principles outline governments’ 

duty to protect human rights and businesses’ responsibility to respect them. ExxonMobil 

works closely with governments, civil society and industry to help advance the goals of the 

UN Guiding Principles.89 

 

Some model BITs address only specific types of human rights. For instance, the Model BIT of 

the Kingdom of Norway states that the parties will not seek ways to attract investments by 

lowering health, human rights, safety or environmental measures or labour standards.90 The US 

Model BIT is even more specific and refer to obligations taken under the ILO Declaration on 

Fundamental Principles and Rights at Work. This is exactly what is suggested by scholars in 

order to strike a balance in the state-investor relationship, ie to refer to in BITs: 

 

Universal Declaration of Human Rights (1948), United Nations International Covenant on 

Civil and Political Rights (1966), ILO Declaration on Fundamental Principles and Rights at 

Work (1998), United Nations Convention Against Corruption (2003), and the Rio 

Declaration on Environment and Development (1992).91 

 

Moreover, the US treaty prevents parties from a ‘race to the bottom’ by prohibiting waiving or 

derogating from laws, which may result in non-conformity with basic human and labour rights. 

Article 13 (3) indicates issues that shall be strengthened, thereby giving a leeway to regulate:  

 

i) freedom of association; ii) the effective recognition of the right to collective bargaining; 

iii) the elimination of all forms of forced or compulsory labour; iv) the effective abolition 

of child labour and a prohibition on the worst forms of child labour; v) the elimination of 

discrimination in respect of employment and occupation; and vi) acceptable conditions of 

work with respect to minimum wages, hours of work, and occupational safety and health.92 

 

                                                           
89 Exxon Mobil Corporation, ‘Respecting human rights’ 

<http://corporate.exxonmobil.com/en/community/corporate-citizenship-report/human-rights-and-managing-

community-impacts/approach> accessed 13 February 2018. 
90 Agreement of the Kingdom of Norway for the promotion and protection of investments (Draft version 

130515) <www.regjeringen.no/contentassets/e47326b61f424d4c9c3d470896492623/draft-model-agreement-

english.pdf> accessed 1 February 2018. 
91 IISD, ‘How to Incorporate Human Rights Obligations in Bilateral Investment Treaties?’ 

<www.iisd.org/itn/2013/03/22/how-to-incorporate-human-rights-obligations-in-bilateral-investment-treaties/> 

accessed 23 April 2018. 
92 2012 U.S. Model Bilateral Investment Treaty 

<https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf> accessed 1 February 2018. 

http://corporate.exxonmobil.com/en/community/corporate-citizenship-report/human-rights-and-managing-community-impacts/approach
http://corporate.exxonmobil.com/en/community/corporate-citizenship-report/human-rights-and-managing-community-impacts/approach
http://www.regjeringen.no/contentassets/e47326b61f424d4c9c3d470896492623/draft-model-agreement-english.pdf
http://www.regjeringen.no/contentassets/e47326b61f424d4c9c3d470896492623/draft-model-agreement-english.pdf
http://www.iisd.org/itn/2013/03/22/how-to-incorporate-human-rights-obligations-in-bilateral-investment-treaties/
https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf


26 
 

Completely different approach is employed in CETA. Although the agreement has separate 

chapter eight devoted to investments, human rights as a part of labour rights are addressed in 

chapter twenty-three. Generally, CETA follows the current trend in terms of recognition of 

high human and labour standards. Moreover, it obliges the parties to implement these high 

standards. Overall, it seems that CETA has adopted progressive elements of BITs of Norway 

and the US. Actually, these provisions leave no room for investors to escape responsibilities in 

case of abusing human and labour standards adopted under the auspice of ILO. 

In common with the US model BIT, Article 23.3 of CETA states that the parties are committed 

to fulfilling their obligations taken under International Labour Organisation and especially 

under ILO Declaration on Fundamental Principles and Rights at Work and its Follow-up of 

1998 adopted by the International Labour Conference at the 86th Session. Furthermore, the said 

Article of CETA promotes a number of goals: i) health and safety; ii) acceptable minimum 

employment standards for wage earners and iii) non-discrimination in respect of working 

conditions. It requires the parties to enact legislation to ensure health and working conditions, 

including prevention of accidents and injuries.  

Also, CETA has a few provisions that protect the existing standards. In this regard, it is similar 

to the Model BIT of the Kingdom of Norway, ie Article 23.4 of CETA states that the labour 

standards cannot be waived, derogated or lowered in order to attract investments and facilitate 

trade. Besides, this Article requires that ‘[a] Party shall not, through a sustained or recurring 

course of action or inaction, fail to effectively enforce its labour law and standards to encourage 

trade or investment’. In other words, the parties are free to regulate in order to maintain human 

and labour rights according to their international commitments. 

Also, there are two aspects that shall be taken into account while defining investor duties. First, 

although soft law is not binding, it can be used to interpret and support the existence of 

investors’ obligations. Second, courts can apply the doctrine of clean hands. According to some 

scholars, which is supported by case law, if an investor does not comply with human rights in 

a host state, the investor’s claim can be found inadmissible.93  

This all leads to the conclusion that although there is no exhaustive list of legally binding duties 

set forth in BITs, in practice no investor is immune from a situation where they can be subject 

to a ruling of a tribunal stating that the investor is expected to uphold internationally recognized 

human rights. Thus, the investor duty to ensure human rights has become evident. This is for 

the reasons that human rights are rooted into international and domestic laws, which makes the 

duty comply with them explicitly. As a result, model BITs of the latest generation leave no 

option for investors but to ensure human rights. The matter is that they directly or indirectly 

either refer to international instruments on human rights or enlarge the scope of responsibilities 

by introducing social goals into BITs. 
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5.2. Protection of environment 

Evolution of environmental provisions in BITs is rather similar to protection of human rights 

that was also fuelled by NGOs. Surprisingly, only 6.5% of 1,593 BITs examined contain 

language referring to environmental concerns and ‘a large, but declining, proportion of BITs 

remain silent on environmental matters’.94 However, states started to pay more attention to 

environmental protection after it became clear that investments can have a detrimental effect. 

At first, environmental issues were addressed in China-Singapore BIT in 1985, and it took two 

decades to follow this.95 Not until 2005 did more than 50% of newly concluded treaties address 

environmental matters.96 The approaches employed to tackle environmental issues vary from 

state to state, as well as later BITs tend to take into account the language of the earlier ones. 

For instance, the Guidelines explain in detail specific duties that investors shall perform, and 

their importance. Yet, BITs of the latest generation do not impose any duties, perhaps, since 

investors are not parties to BITs. At the same time, the examined BITs highlight the importance 

of environment protection and grant more policy space to host states. They do it either by 

incorporating environmental wording in preambles and reserving policy space for 

environmental regulation or by introducing provisions on not lowering environmental 

standards. CETA takes advantage of both these approaches to a great extent. Broadly speaking, 

these are the most popular but still rare approaches used in all the existing BITs. Environmental 

language in preamble is used in 66 treaties, policy space is reserved for environmental measures 

in 20 treaties, and the provision on not lowering environmental standards is introduced in 49 

treaties out of 1623 international investment treaties.97  

However, codes of conducts and most of the international documents focused on environmental 

issues do not explicitly impose obligations on investors. They mainly touch upon the 

conformity of investments with laws and regulations, as well as the necessity to inform on their 

activities and goods produced. Nevertheless, more recent documents have started to dwell in 

detail on environmental issues, eg the Guidelines, which are considered to be the ‘principal soft 

law tool of corporate accountability’.98 Perhaps, the reason for it is that they have absorbed 

previous works and studies on environmental protection. 

The Guidelines outline a range of obligations for investors that are ‘non-binding 

recommendations agreed upon by governments’.99 One of the generally accepted obligations 

is that investors shall maintain a system of environmental management. In practice, this system 
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controls and assesses direct and indirect influence on environment and accommodates 

environmental concerns into business. Apparently, the system shall address only issues that are 

relevant for a particular investment, which means there cannot be a unified type of such system. 

Nobody would confront the fact that it is very important for a company to collect and assess 

information regarding the impact of its activities on the environment. Also, it can be important 

to require that companies enhance their businesses in order to reduce the impact or raise the 

environmental performance.  

Also, according to the Guidelines, the investor should maintain communication with local 

communities regarding the impact on the environment, as well as to provide information 

promptly in case of emergencies. In some cases, they shall prepare environmental impact 

assessment reports before developing certain projects. If sensitive environmental issues are 

affected, this report should be approved by local communities or state authorities. The 

Guidelines highlight the importance of maintaining confidence with societies where 

investments operate.  

Other duties set in the Guidelines include: i) preparation of emergency plans; ii) using 

environmental friendly technologies; iii) providing accurate information regarding its activities 

and products; iv) educating and training employees on environmental issues as well as v) 

repairing damage done by usage or disposal of products. 

The US Model Treaty dwells in detail on environmental issues in Article 12. In contrast to 

2004 Model BIT, the environmental objectives in new US Model Treaty are reinforced by an 

obligation to take into account international documents signed by the parties. This means that 

the scope of states’ powers and investors’ responsibilities is not limited to the treaty provisions. 

Moreover, the Article prevents a ‘race to the bottom’ by prohibiting the existing weakening 

environmental standards or deviating from them to encourage investment. Also, the parties are 

required to enforce effectively domestic environmental laws to ensure high environmental 

standards.  

The model treaty also gives a leeway for parties to regulate by adopting, maintaining and 

enforcing any measures. However, the effect thereof is mitigated by the fact that the said newly 

adopted regulation measures shall be consistent with the signed treaty. Also, the US Model 

Treaty sets forth rights of local communities and society as a whole to participate in discussing 

environmental matters.  

It is worth mentioning that Article 12 (4) sets specific environmental objectives the parties shall 

reach, ie prevention a danger to human, animal or plant life of health. Thus, a range of measures 

shall be implemented to prevent or control a release of environmental contaminators, toxic 

chemicals and substances, and to proliferate relevant information. They shall adopt measures 

to protect wild flora or fauna and specially protected natural areas. 

In contrast to the US Model Treaty, the Norway Model Treaty does not consider environmental 

issues in detail and separately. Instead, the Norway treaty focuses on prohibition of lowering a 

range of the existing standards, including environment, and makes provision for policy space 

to take measures to challenge environmental concerns. The Indian Model Treaty does not 

discuss environmental issues either. At the same time, it excludes from expropriation all the 
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regulatory measures tailored to reach environmental goals. Also, the Indian treaty proposes that 

investors incorporate and follow internationally recognized environmental standards.  

At the same time, CETA has separate chapter twenty-four devoted to environment issues. In 

general, the chapter enhances the sustainability purpose of the agreement, focuses on policy 

space, highlights the importance of international obligations and upholds the level of 

protection. Article 24.2 recognizes that environment is an integral part of sustainable 

development, which is an important part of CETA. The importance of environment is supported 

by the wide policy space to regulate set forth in the Article 24.3. In this regard, the Article is 

very detailed and not only confers broad powers to regulate, but touches upon international 

agreements and proposes to set high environmental standards: 

 

The Parties recognize the right of each Party to set its environmental priorities, to establish 

its levels of environmental protection, and to adopt or modify its laws and policies 

accordingly and in a manner consistent with the multilateral environmental agreements to 

which it is party and with this Agreement. Each Party shall seek to ensure that those laws 

and policies provide for and encourage high levels of environmental protection, and shall 

strive to continue to improve such laws and policies and their underlying levels of 

protection. 

 

In other words, this provision creates a situation when the investor shall comply with all the 

regulatory measures adopted according to this article. Moreover, this is reinforced by the 

obligation to implement international environmental agreements set forth in the Article 24.4. 

On the other hand, CETA has some common features with the US Model BIT in the terms that 

it also finds ‘race to the bottom’ inappropriate. Specifically, it prohibits facilitation and 

expansion of investment by weakening, reducing, waiving or derogating from environmental 

law. According to some scholars, the goal of this provision is not to enhance the level of 

environmental protection or relevant standards, but to avoid competition to attract investment 

by way of lowering environmental standards.100  

Corporate codes of conduct in most industries do not deal with environmental protection in 

detail. Usually, these codes incorporate general declarations that cannot be used to hold them 

liable. However, some of them commit to taking unambiguous measures, such as to minimise 

‘impact on the environment by integrating environmental considerations into core planning, 

operational and mine-closure processes’.101 If the investor is considered to be liable for a 
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violation of environmental duties, the compensation can be lowered or even paid by the 

investor in case of significant damage.102 

Although a large proportion of BITs do not address environmental concerns, this proportion is 

declining.103 As it was illustrated, Model BITs of the latest generation, as well as recent soft 

law recognize the importance of environmental issues and responsibility of investors to 

enhance environmental protection. It is done by providing the host states with a wider policy 

space and calling investors to integrate environmental concerns into their businesses. On the 

one hand, it gives an environmental friendly background to interpreting investors’ 

responsibilities. On the other hand, this all implies that investors are anticipated to be proactive 

in protecting environment as well as to follow all measures adopted by host states pursuant to 

international undertakings. 

 

5.3. Compliance with taxation rules 

Taxation is addressed in U.N. and OECD documents as well as in the model BITs of the latest 

generation of the U.S., Norway and India. These documents deal with taxation differently. 

While the Guidelines are focused on concrete duties, the BITs address tax issues more 

generally. In a few words, they weaken the investor position by referring to more special laws 

such as tax conventions, excluding tax issues either from regulation of BIT or from arbitration 

or expropriation provisions and broadening the policy space to regulate. Moreover, one must 

not forget that violation of tax legislation upon certain criteria entails criminal prosecution, 

which means it is almost impossible to violate laws and to avoid negative consequences. Under 

these circumstances, the investor is forced to follow tax laws.  

The duty to follow taxation rules is the strictest since it is closely connected to budget policies 

and sovereign powers of host states. According to the case law, ICSID does not have an 

authority to interfere in tax policy.104 However, taxation is very close to expropriation since by 

means of taxation private property is transferred to the state. Nevertheless, taxation measures 

that are exercised in good faith and in non-discriminatory manner cannot be considered as 

expropriation.105 

Compliance with taxation rules is an important part of the Guidelines. They dwell on the 

importance of paying taxes, providing state authorities with relevant information and adhering 

an arm’s length principle in intragroup transactions. These are further explained as the 

requirement to follow not only the letter but also the spirit of relevant regulations. This means 

that the investor shall interpret tax regulations and structure business transactions properly. The 

duty to provide accurate information enhances cooperation with state authorities, which results 
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in better enforcement of applicable laws. The arm’s length principle is the most important for 

capital importing countries since it restricts profit shifting and erosion of tax base. Actually, 

these rules are enforced by OECD/G20 Base Erosion and Profit Shifting Project.106 

It is worth mentioning that taxation issues are more detailed in treaties on the avoidance of 

double taxation. As a general rule, double tax treaties are more special laws, which means that 

such treaties will prevail in cases of discrepancies. In this regard, some BITs have the same 

idea, eg Article 21 (4) of Model US BIT reads:  

 

Nothing in this Treaty shall affect the rights and obligations of either Party under any tax 

convention. In the event of any inconsistency between this Treaty and any such convention, 

that convention shall prevail to the extent of the inconsistency. In the case of a tax 

convention between the Parties, the competent authorities under that convention shall have 

sole responsibility for determining whether any inconsistency exists between this Treaty and 

that convention. 

 

Comparable provisions can be found in other treaties, but not so explicit. For instance, Article 

28 (2) of the Norway Model BIT states that ‘[n]othing in this Agreement shall create any right 

to any benefit under an agreement for the avoidance of double taxation concluded by a Party.’ 

In this way, the treaty enhances the liability of an investor to comply with double taxation 

treaty. At the same time, not all treaties have the same provisions, eg the Indian Model BIT. 

Generally, BITs of the latest generation tend to reduce tax cases that can be raised by investors. 

However, the approaches vary from treaty to treaty. For instance, the Indian Model BIT limits 

its scope and excludes a range of measures, including taxation. Specifically, according to 

Article 2.4, the treaty shall not apply to ‘any law or measure regarding taxation, including 

measures taken to enforce taxation obligations’. At the same time, the treaty reinforces the 

obligation of the investor to comply with tax measures of India. Particularly, under Article 11 

investors are obliged to comply with provisions of law of the host state regarding taxation, 

including regular payment of tax. On the contrary, the Norway Model BIT is more detailed in 

this regard. It states that the host state retains powers to impose, enforce or collect direct or 

indirect taxes, and nothing in the treaty can interfere to its powers.  

The US Model BIT follows this approach as well: Article 21 (1) states that nothing in a BIT 

can give rise to obligations of states in respect of taxation measures, ‘[e]xcept as provided in 

this Article, nothing in Section A shall impose obligations with respect to taxation measures’. 

However, it sets forth that ‘Article 6 [Expropriation] shall apply to all taxation measures, except 

that a claimant that asserts that a taxation measure involves an expropriation may submit a 

claim to arbitration under Section B only if’ the claimant has addressed the issue to the tax 

authorities of the home and host states and did not receive satisfaction. In other words, the US 

                                                           
106 OECD, ‘OECD/G20 Base Erosion and Profit Shifting Project: Explanatory Statement’ 

<www.oecd.org/ctp/beps-explanatory-statement-2015.pdf> accessed 23 July 2018. 
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treaty states that all taxation measures are out of its scope, except a few cases that shall be 

qualified according to Article 21. 

As it is illustrated by the US model treaty, states tend to weaken investors’ positions not only 

by limiting the scope of treaty, but also by introducing consultation procedures. For instance, 

Article 21 (2) of the US model treaty introduces mandatory consultations. It stipulates that the 

state tax authorities shall decide first whether a tax measure amounts to expropriation. Only if 

there is no decision after 180 days, the investor can refer the dispute to arbitration. 

Article 28 (3) of the Norway treaty is a step ahead. It provides that tax related disputes may be 

referred only to competent tax authorities or national courts and are not covered by provisions 

of the treaty related to dispute resolution: 

 

Any dispute as to whether paragraphs 1 and 2 of this Article apply, may only be brought 

before the Competent Tax Authorities of the Parties according to the procedure of Article 

[The Joint Committee] or the national courts or appeal organs of a Party, and shall not be 

covered by Section [Dispute Settlement Provisions] of this Agreement. 

 

However, in case a competent authority of a party ‘takes the position that the case should be 

considered under Article [Expropriation], then the dispute shall be covered by [Section 

[Dispute Settlement Provisions] of this Agreement]’. In other words, in order to start the 

arbitration procedure, the investor needs the consent of a party to a Norway BIT. 

All the above mentioned illustrates that unlike the protection of human rights and environment, 

the duty to follow tax laws is rather clear. This duty is apparent despite the fact that no BITs 

explicitly impose such a duty on the investor. Such a result is achieved in a completely different 

way. The model BITs significantly weaken the investor position by complicating the referral 

of tax cases to arbitration and providing the host states with a broad leeway to regulate. A 

potential litigation can be frustrated since newly enacted tax measures are usually enacted to 

reach some public interest and are not discriminatory.107 Moreover, OECD documents serve as 

a solid background that clearly illustrates that main developed and developing states anticipate 

investors to follow tax laws. It results in a situation where the investor is obliged to comply 

with tax rules and only can claim damages in rare circumstances. 

 

5.4. Transparency 

Investors are advised to be transparent and disclose information on various issues. The 

transparency can show whether the investor complies with the responsibilities. Also, 

publication of high quality and detailed corporate conducts illustrates a willingness to adopt 

internationally recognized standards and contribute to the development of local communities. 

The importance of transparency is explained in the Guidelines and G20/OECD Principles of 

                                                           
107 Link-Trading Joint Stock Company v Department for Customs Control of the Republic of Moldova, 

UNCITRAL, Final Award (18 April 2002) para 69, 72. 
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Corporate Governance.108 These documents also stipulate requirements for provision of 

information and highlight cases where states and investors have opposing interests. However, 

not all BITs of the latest generation have relevant provisions. 

The importance of this duty to disclose information is highlighted by the fact that it is addressed 

by the Guidelines and G20/OECD Principles of Corporate Governance. While UNCCTC sets 

time periods when such information should be provided, the Guidelines provide for two groups 

of information: i) that should be made public and ii) the information that investors are 

encouraged to disclose. However, this duty is additional to the requirements of local legislation, 

which lays down in detail what kind of information and when shall be disclosed. In some cases, 

legal entities shall publicly disclose very detailed information, for instance, the listed 

companies. The Principles of Corporate Governance highlight that lack of transparency may 

result in unfair practices and affect economy.109 

The Guidelines prescribe that ‘enterprises should be transparent in their operations and 

responsive to the public’s increasingly sophisticated demands for information’.110 The 

information that should be disclosed includes: financial statements, ownership and governance 

structure, remuneration of management, and related party transactions. The information that is 

expected to be disclosed relates to certain areas of responsibilities of the investor, eg human 

and labour rights or environmental issues. The Guidelines take into account that transparency 

shall not entail unreasonable expenses, but it shall be prepared in accordance with high 

standards. 

Although investors are not required to disclose trade secrets, in some cases it is required by 

law, eg ‘clinical trial results that prove efficiency, quality, and safety’ of a drug before it is 

launched on the market.111 In such cases, interests of investors and host states are opposite. 

While confidentiality is crucial for investors, since the value of trade secrets or know-hows lies 

in their confidentiality, host states are eager to obtain such information. This is for the reason 

that know-hows can contribute to the development of economy of states. 

In this regard, not all model BITs of the latest generation address the provision of information, 

eg the Norway Model BIT, but others do address. For instance, Article 11 (iv) of the India’s 

Model BIT stipulates that ‘[a]n investor shall provide such information as the Parties may 

require concerning the investment in question and the corporate history and practices of the 

investor, for purposes of decision making in relation to that investment or solely for statistical 

purposes’. Apparently, the wording of the provision is rather liberal; it does not limit the scope 

of issues to be disclosed. However, the purposes of inquiry suggest that information provided 

need not be detailed. The necessity to provide general information can be explained by the fact 

that it is required for decision making and statistical purposes. Also, general information is 

rarely considered to be confidential and thus can be provided upon request. 

                                                           
108 OECD, G20/OECD Principles of Corporate Governance (OECD Publishing 2015). 
109 Ibid 38. 
110 OECD, OECD Guidelines for Multinational Enterprises (OECD Publishing 2011) 28. 
111 Daria Kim, ‘Protecting Trade Secrets under International Investment Law: What Secrets Investors Should 

Not Tell States’ (2016) 15 The John Marshall Review of Intellectual Property Law 228, 231. 
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On the other hand, Article 15 (2) of the US Model BIT suggests a slightly different approach. 

First of all, it states that the requirement to provide information cannot be limited by provisions 

of the treaty regarding national treatment and most-favoured-nation treatment. In other words, 

an investor shall provide a host state with required information even when investors from other 

states are not obliged to do it. Although the scope of information is not clarified in the treaty, 

the grounds of inquiry are limited to ‘informational and statistical purposes’. Moreover, the 

provision proceeds further: the investor shall comply with an inquiry in any case if it is made 

in accordance with the national legislation. However, the host state is obliged to protect the 

information received.  

Furthermore, Article 8.17 of Chapter eight of CETA also deals with the requirement to provide 

information. Actually, this article sets the purpose, ie the information can be provided only for 

informational or statistical aims. Also, it stipulates that information required can be only of 

routine character and provided upon reasonable and not burdensome request. Moreover, the 

provision imposes obligation on states to protect the received information, so the disclosure 

cannot damage the competitive positions of investors.  

All this leads to the conclusion that the responsibility to maintain transparent business is a 

reality. It is addressed not only in the Guidelines and G20/OECD Principles of Corporate 

Governance, but also in some model BITs of the latest generation. In some cases, disclosure of 

sensitive information may be contrary to the interests of investors. However, the examined 

model BITs require it only for informational and statistical purposes, which means that it may 

not contain confidential information. Also, compliance with this responsibility shall not entail 

unreasonable expenses. 

 

5.5. Anti-corruption 

Nowadays, combating corruption has become a burning issue, and it is the responsibility not 

only of state authorities, but also of private companies. This issue is far more important for 

investors since the investment facilitated by corruption is absolutely deprived of protection. 

Moreover, some states have introduced special laws to combat corruption, while others have 

entered into international agreements to do it at international scale. This means that the 

importance of combatting corruption is recognized internationally. These documents impose 

respective duties on states, but they also call investors to maintain anti-corruption policy. 

Despite the fact that it is questionable whether these documents are legally binding for 

investors, the responsibility to follow anti-corruption policy may be the reality when preamble 

language of a BIT covers combatting corruption. Actually, not until 2012 did the U.S. Model 

BIT mention such responsibility. Perhaps, this is for the reason that the U.S. has enacted special 

legislation in this regard. 

The responsibility to adopt and follow anti-corruption policy is not a distinct one. This 

responsibility has a different implication for investors than that for local business. In contrast 

to local businesses, investors have to maintain anti-corruption policy; otherwise, a tribunal may 

refuse to protect the investment involved in corruption. The matter is that evidence of 
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corruption has devastating effect on investment protection. In such a case, one cannot predict 

the outcome of arbitration, which can deny jurisdiction or declare a contract void or voidable.112 

The duty to follow anti-corruption policy was imposed and developed by the USA. It enacted 

the first law in this regard – Foreign Corrupt Practices Act of 1977. This law was a reaction to 

the situation when U.S. corporations paid huge amounts in favour of foreign governments. 

However, the corporations claimed that by that act they were put in an unequal position in 

comparison with others investors for reasons that they were not bound by that legislation. That 

is why the U.S. proceeds further to incline other nations to adopt such legislation. 

The importance of the obligation to refrain from illicit payments to officials is highlighted in a 

wide range of codes of conduct as well as declarations. The provisions regarding anti-

corruption policy are general in the UNCCTC, whereas they are rather detailed in the 

Guidelines. Also, a range of international instruments were signed to combat corruption: 

 The Convention on Combating Bribery of Foreign Public Officials in International 

Business Transactions, which entered into force on 15 February 1999. 

 The 2009 Recommendation for Further Combating Bribery of Foreign Public Officials 

in International Business Transactions. 

 The United Nations Convention against Corruption, which entered into force on 14 

December 2005. 

These documents laid down prescriptions for investors as well as for participating 

governments. In general, investors are required to maintain systems that can identify and 

eliminate corruption. On the other hand, the governments took the responsibility to prohibit 

corruption among their corporations. Consequently, introduction of new responsibilities into 

BITs designed to combat corruption can be considered as an obligation of the states that signed 

the said documents. According to the Guidelines and the said documents: 

 an investor shall not directly or indirectly promise or give or offer or accept any kind 

of undue advantage to civil servants or employees of other legal entities; 

 an investor shall maintain compliance policies to identify and prevent corruption 

practices. They should identify corruption risks and take relevant measures to reduce 

them; 

 an investor shall maintain a record of intermediaries that have participated in 

concluding transactions with state authorities and state companies as well as to ensure 

that the intermediaries’ consideration do not exceed payments usually paid for such 

services; 

 an investor shall maintain education programmes for employees regarding the corporate 

compliance policies and ethics against bribery; 

 an investor shall prohibit secret contributions in favour of politicians. 

                                                           
112 World Duty Free Company Limited v The Republic of Kenya, ICSID CASE NO. ARB/00/7, Award. 
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One may argue that the binding effect of the aforementioned documents towards investors is 

disputable. However, the need to follow these rules may become a duty for an investor when 

the scope of a BIT encompasses the requirement to combat corruption. 

While the 2012 U.S. Model Bilateral Investment Treaty does not mention such responsibility, 

the others do. For instance, the preamble of the model BIT of the Kingdom of Norway states 

that the parties thereto set the goal to eliminate corruption specifically in international 

investment. Article 14 (5) of the Model treaty explicitly states that an investor loses the right 

to seek protection in arbitration in case the investment was procured by corruption. Moreover, 

Article 23 (3) of the Model treaty highlights that anticorruption issues are of the same 

importance for the state-investor relationship as other issues, eg environment or employment. 

In contrast, the India’s model BIT is less straightforward, since its Article 12 advises investors 

to adopt anticorruption measures in their activities and internal policies. On the other hand, 

Article 13.4 of the India’s model BIT reflects the provisions of Article 14 (5) of the model BIT 

of the Kingdom of Norway, ie an investor will lose the right to refer to arbitration if the 

investment is procured by corruption. Also, CETA has the same provision. Specifically, Article 

8.18 of the Chapter eight sets forth that an investor is deprived of the right to submit a claim if 

the investment was made through corruption. 

As illustrated, the responsibility to maintain anti-corruption policy is an important one. Facts 

of corruption at the stages of initiation and operation of an investment can deprive the investor 

of the right to resort to international arbitration. Although international instruments on 

combating corruption may not be binding for investors, some BITs can have a goal to combat 

corruption, which can be used by a tribunal to interpret the investor responsibilities. While not 

all states address this issue in their model BITs, some other states, eg the U.S., have 

nevertheless enacted special legislation to combat corruption. 

 

5.6. Consumer protection 

Some sources of soft law recognize the responsibility of investors to promote consumer 

protection. The recognition is justified since manufacturing of goods has become more 

sophisticated with the use of dangerous components. Provisions of the UNCCT and the OECD 

Guidelines show that consumer protection duties consist of rules related to different areas, eg 

compliance with environmental, health or safety standards, provision of information etc. 

According to soft law, states are expected to enhance standards related to consumer protection 

up to the international level. However, the examined model BITs do not address this issue. 

In general, this set of rules is focused on promotion of fair treatment of consumers and 

supplying products and services of good quality as well as sufficient information to compare 

products and make a decision. According to the Guidelines, these rules can be divided into the 

following groups: i) compliance with health and safety requirements, ii) provision of 

information, iii) dispute resolution, iv) combatting unfair practices and v) consumer education 

and protection of personal data. Apart from the UNCCT and OECD Guidelines, the business 
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responsibilities are laid down in detail in the United Nations Guidelines for Consumer 

Protection.113  

The United Nations Guidelines for Consumer Protection impose an obligation on states as well 

as on enterprises to enhance consumer protection. Specifically, the Guidelines for Consumer 

Protection state that companies should follow not only laws of the states where they operate 

but also comply with relevant international standards accepted by these states.114 On the other 

hand, according to the Guidelines for Consumer Protection, states are obliged to adopt solid 

consumer protection regulations, taking into consideration international standards. The enacted 

legislation should be regularly reviewed to ensure its compliance with international standards. 

Moreover, states should seek an opportunity to raise local standards to the level of international 

standards. By this document, states are encouraged to regulate many issues of the enterprise-

consumer relationship, such as: i) standards for safety and quality of consumer goods and 

services; ii) promotion of sustainable consumption and iii) electronic commerce. 

Generally, the aforementioned documents address the following responsibilities of investors: 

 to provide complete and accurate information about a product, conditions of buying it 

and fees, that is presented in a clear manner; 

 to ensure all the applicable health and safety standards; 

 to maintain readily accessible and speedy non-judicial remedies that do not entail 

unnecessary expenses; 

 to protect consumer data and to maintain confidentiality of such information; 

 not to abuse relationships with consumers, to refrain from taking unfair advantages. 

In fact, by these documents states are encouraged to regulate a wide range of issues. This 

leeway is rather broad since consumer protection rules penetrate into many spheres. While 

states are encouraged to maintain strict local regulation, companies, including investors, are 

encouraged not only to comply with such regulations but also to follow international standards 

where they are not enforced. However, the Model BITs of Norway, India and US do not have 

relevant provisions. Nevertheless, one may argue that consumer protection can be a part of a 

BIT goal, such as protection of health or sustainable development. 

 

6. CONCLUSION 

The aim of the thesis was to analyse investor duties in international investment law. As this 

thesis has illustrated, the duties of investors have been developing over a long period. In fact, 

the state-investor relationships have passed a few milestones. They appeared within a legal 

framework initiated by home states to protect investors in host states. Then, host states realising 

benefits of investments started to compete for them, focusing on economic goals and providing 

                                                           
113 United Nations, ‘Guidelines for Consumer Protection’ 

<http://unctad.org/en/Pages/DITC/CompetitionLaw/UN-Guidelines-on-Consumer-Protection.aspx> accessed 24 

February 2018. 
114 Ibid 8. 
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investors with the unilateral right to bring claims to international arbitration. At that time, it 

was considered that a more developed economy would lead to higher living standards of the 

citizens. However, it was a mistake since ‘investment inflows alone cannot produce sustainable 

development’.115 In fact, investors started to exploit low human, environmental and other 

standards, brining claims to international arbitration in case host states enacted new regulations 

to enhance these standards. As a result, it became apparent that investments should not only 

pursue economic goals, but should also contribute to sustainable development of the states 

where they operated. Thus, currently, many scholars highlight the necessity to improve the 

existing situation by balancing the state-investor relationship. However, they propose to do it 

in different ways, for instance, by recognizing the need to impose duties on investors. 

At the same time, one shall be careful stating that model BITs of the latest generation explicitly 

impose new duties. Actually, they do not do this. Nevertheless, they create an environment 

where investors shall follow newly enacted regulatory measures of host states. Basically, they 

adopt the same methods, but states use these methods in different combinations. Among the 

main ones are the following: i) introduction of sustainability goals into preambles; ii) requiring 

investment to be operated according to the laws of a host state and to contribute to its economy; 

iii) broadening the policy space to regulate; iv) depriving an investor of the right to refer certain 

claims to international arbitration.  

Also, the UN, the OECD and other stakeholders have contributed to striking a balance between 

states and investors. They explain that the investor conduct should be additionally defined 

within the network of international agreements that do not directly deal with investments. The 

approach they propose is ‘consistent with the international obligations that most countries have 

accepted by ratifying major international treaties in the area of human rights, labour rights, 

environmental sustainability and the rights of indigenous people’.116 Moreover, this approach 

is followed by tribunals, eg Urbaser v Argentina. 

However, BITs and other sources of international investment law do not explicitly impose 

duties. As a consequence, the concept of investor duties under BITs is rather vague as well as 

constantly developing, which gives host states, tribunals, and investors a leeway to define their 

frames. Apparently, due to the said vagueness, there will always be speculations regarding the 

scope of investor responsibilities.  

In this regard, this thesis clarifies how to identify new areas of responsibilities for investors. 

Specifically, this can be done by comparing documents adopted by the UN, the OECD, and 

other stakeholders, eg the UNCCTC, the Guidelines, the Guide, etc. Although it is very difficult 

to make a single and exhaustive list of duties, the areas where they can be imposed are possible 

to frame. As a result, the investor can face new duties in the following areas: i) human and 

labour rights; ii) environment protection; iii) taxation; iv) transparency; v) anti-corruption and 

                                                           
115 J Anthony VanDuzer, Penelope Simons and Graham Mayeda, ‘Integrating Sustainable Development into 

International Investment Agreements: A Guide for Developing Countries’ 2012 Commonwealth Secretariat 
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116 Peter Muchlinski, ‘Negotiating New Generation International Investment Agreements: New Sustainable 

Development Oriented Initiatives’ in Steffen Hindelang and Markus Krajewski (eds), Shifting Paradigms in 
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2016) 44. 
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vi) consumer protection. While a BIT states the issues that are excluded from its subject or 

enhances areas that deserve protection, the UNCCTC, the Guidelines, and the Guide will help 

to define specific duties in each area. These findings suggest that despite the fact that model 

BITs of the latest generation do not explicitly impose duties on investors, the investors shall 

pay more attention to implementation of internationally recognized standards, as well as to 

adhering to laws and regulations.  

However, several questions still remain to be answered. Actually, the topic is not reduced to 

the aforementioned and needs to be elaborated in terms of legal mechanisms to enforce these 

duties. One of the legal tools is the right to file an independent claim with a tribunal. 

Nevertheless, host states are not entitled to do so. Basically, ICSID and UNCITRAL rules allow 

a host state to file a counterclaim, but it shall address the issues raised by the investor in their 

claim. On the other hand, in order to balance the state-investor relationship with this legal tool, 

it is necessary to establish a legal ground for it as a set of clearly defined investor duties. Thus, 

model BITs of the latest generation can give rise to defining legal mechanisms to hold investors 

accountable, which is a separate topic. Further research would be, therefore, an essential next 

step in finding a way to strike a balance in the state-investor relationship. 
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