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Foreword 

The idea to treat a topic related to the maritime security and insurance as a master thesis 

emerged from my willingness to discuss a subject on the earth of actuality and which has to 

deal with actual practices problems. The years 2015 and 2016 were for us Belgians a sad 

period where our reputation has been fouled and the term terrorism was often assimilated to 

it. Deaths and injuries were in the several hundreds and material damages in the hundreds 

million euros. Those losses have a certain costs that someone needs to reimburse and most 

of the time it is the insurers and reinsurers who carry the costs. 

Concerning the shipping industry, the recent years saw an important evolution in the 

capabilities of the groups to conduct attacks on sea or to transport weapons internationally. 

Indeed, similarly to the pirates, terrorists have the skills and equipment needed to conduct 

those special operations. Therefore, next to the growing threat on land we can question 

ourselves concerning the maritime domain and its possibilities. 

A combination of two such interesting topics seemed to me a good compromise for a hot 

topic. Through the production of this paper I had the chance to increase my knowledge in 

the area and I figured out that I might be willing to do of the Maritime Insurance a 

specialisation of mine.  

Despite a long period of silence and an important lack of communications, I would like to 

thank my supervisor, Professor Bernauw Kristiaan, for the time he was always ready to 

dedicate to the elaboration of this paper and for all the support he was willing to provide.  

I am also thankful to Marie Mistiaen who provided me the help needed to correct and verify 

the spelling mistakes present in this document. She also gave me some precious advice 

concerning the structure and content of some parts of this paper.  

Further, I would like to thank my family and especially my mother who gave me the chance 

to follow the studies of my choice and to always have been an incredible support for all of 

my choices.  
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List of abbreviations 

ANO   Abou Nidal Organisation 

A.R.   All Risks 

ARPC  Australian Reinsurance Corporation Pool 

BCN   Biological, Chemical, Nuclear 

CAZ  Controlled Access Zones 

CBP  Customs and Border Protection 

CBR  Chemical, biological or radiological 

C.C.R  Caisse Centrale de Remboursement 

COGSA Carriage Of Goods by Sea Act 

CSCAP Council for Security Cooperation in the Asia Pacific 

CSI  Container Security Initiative 

CSO  Company Security Officer 

DFLP  Democratic Front for the Liberation of Palestine 

DGSE  General Directorate for External Security 

DRIL  Directorio Revolucionario Ibérico de Liberación 

EEZ  Exclusive Economic Zone 

FCA  Full Conditions of Antwerp 

FPA  Free of Particular Average 

IAEA  International Atomic Energy Agency  

IED  Improvised Explosive Device 

IMB  International Maritime Bureau 
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IMO  International Maritime Organisation 

IPNLI  Terrorism Insurance Pool for Non-Life Insurance  

IRA  Irish Republican Army 

ISPS  International Ship and Port Facility Security code 

ISSC  International Ship Security Certificates 

LLMC Convention on the Limitation of Liability for Maritime claims 

LNG  Liquified Natural Gas 

LRIT  Vessel Long Range Identification and Tracking system 

LTTE  Liberation Tigers of Tamil Eelam 

MEND Movement for the Emancipation of the Niger Delta 

MILF  Moro Islamic Liberation Front 

OAS  L‟Organisation armée secrète 

OECD  Organisation for Economic Co-operation and Development 

OPS  Operations 

P&I  Protect & Indemnity Clubs 

PFLP  Popular Front for the Liberation of Palestine 

PIJ  Palestinian Islamic Jihad 

PSI  Proliferation Security Initiative  

RSIM  Rajah Solaiman Islamic Movement 

SDR  Special Drawing Rights 

SOLAS Convention on Safety of Life at Sea 

SSO  Ship Security Officer 
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SUA  Rome Convention on the Suppression of Unlawful Act 

TRIA  Terrorism Risk Insurance Act 

TRIP (BEL) Terrorism and Reinsurance Pool 

TRIP (USA)  Terrorism Risk Insurance Program 

TRIPRA Terrorism Risk Insurance Program Reauthorization Act 

UNCLOS United Nations Convention on the Law of the Sea 

WMD  Weapon of Mass Destruction 
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Introduction 
Achille Lauro, Santa Maria, USS Cole,  PIRA, Al-Gama‟a al-Islamiyya, ASG, to mention 

only a few of them, are all famous names ringing the bell of maritime terrorism for the 

experts. Indeed, throughout history, as well as the attacks were the number of armed groups 

multiple and numerous and seas, and oceans became more and more inclined to the 

development of malicious activities. For instance, few years ago, Liberians and Somalians 

pirates were a focus of concern for several authorities and international safety operations 

have taking place in view to stabilize the situation and to reduce the risks incurred by civil or 

commercial ships. A bit further on the East, Asia knows also a critical period of maritime 

troubles and especially in the surroundings of the Malacca Strait where pirates and terrorists 

are putting their forces together to instate a climate of fear on the waters. 

Besides the so called « direct damages » that are deaths, injuries and material damages come 

the « indirect damages » which are in fact related to and dependant of  liability and 

compensation. Indeed, people often forget that when such an attack or disaster is happening 

the affected and damaged people, in its broad meaning, will be able to get a certain amount 

of money as compensation from insurance and reinsurance actors who are actually carrying 

the costs of such incident. However, this is only happening if the person or object is indeed 

well insured and if the event causing the loss is not one of the exclusion clauses mentioned 

in the insurance contract. 

More than just inflicting a solid budget hole to the insurance companies it also affects the 

members of it who will see more than likely their premium being raised by an important 

percentage in the upcoming months or, even worse, see a special type of risk being removed 

from the usual list of covered situations. What about maritime terrorism covers? 

This is actually the question to which we are going to answer through the realization of this 

thesis. In view to understand this complex topic and the related matters we will focus on 

different elements and we will divide our analysis in 6 chapters within which we will try to 

answer to some guideline questions such as: What is maritime terrorism? How did it evolve? 

What are the legislations related to it? How is it actually covered and at which costs? How 

was it covered in the past and how will it be in the future?  

Therefore we will start with trying to shape the concept and understand what we are really 

talking about by giving a general definition to the term and by making an analysis of the 

types of maritime terrorism possibilities that are « at sea » or « by sea ».  
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To better understand how we arrived to this actual definition we will make a short evolution 

of the last major attacks over the last 60 years following by a detailed differentiation 

between piracy and terrorism. Indeed, it is quite common that people are mixing both 

concepts or are putting them in the same category of risks. It is true that sometimes piracy is 

used to finance terrorist activities; nevertheless they are quite different in their strategies or 

motivations. Further, a short description of the actual capable terrorist groups and their 

claims will be done. 

Once the basic concepts are correctly defined we will go through a short analysis and 

comparison of the different regulations and acts governing this troubled area in different 

places of the world. First the SUA Convention and its Protocol which came offer a first 

framework to the maritime terrorism and gave a list of activities to be seen as such. 

Secondly, the ISPS Code was introduced in reaction to the New-York‟s attacks of 2001 and 

provided multiples measures that ports and ship lines had to adopt in view to considerably 

increase the security in the maritime domain. Finally, we will also discuss the establishment 

of two other measures, PSI and CSI, which were willing to solve the problems of 

proliferations and vulnerability of the containers.  

Arrived in the final part of this dissertation we will finally concentrate on the insurance 

issue. We will briefly go through the French history that we will use as example to illustrate 

the general evolution in the matter before the World Trade‟s attacks. The case of the United 

States will be discussed for the post-event period.  

From the History we will learn that whilst the attacks were conducted in the United States, 

it is the whole insurance world which was affected and which had to modify its approach 

and vision on what will become one of the most important threat of this century. Therefore, 

several countries of the OECD adopted programmes which have for purpose to cover those 

risks in a certain way.  

Finally, we will discuss the two main systems applying in the maritime environment. In one 

hand we have the legal obligation imposed, as for instance in the USA, to the insurers to 

provide such covers, and in the other hand we have the simple exclusion from the general 

cover with a possibility to subscribe an additional one especially dedicated to those 

particular risks. More, when discussing the two approaches we will also talk about few 

actors which have an important role to play as well and which are the P&I Clubs and the 

War Risks Clubs. 

Once arrived at the end we will conclude our paper by making a short summary of what 

have been said and wherein the most important notions will be reminded and underlined. 
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Chapter one - Jumping into the dark world of maritime terrorism: 

Definitions 

The purpose of this chapter is to give a better understanding of the threated concept by firstly defining the term, and secondly 

by dressing a list of different scenarios, which will highlight the multiple possibilities of attacks and will explain what is 

meant by terrorism « at sea » or « by sea ». 

1.1 Definition  

Maritime terrorism, such as terrorism, is a term which does not have an international 

definition and is therefore most of the time subject to national interpretations based on own 

history. Persons fighting against the oppressors and being actors of terrorist attacks will be 

criticized and hated in a first time, but they will become the « heroes » of free people at the 

end. Therefore is maritime terrorism quite difficult to universally define.1 

However, despite this lack of uniformity some common principles and notions can be 

recognized and generally admitted. For instance, The Council for Security Cooperation in 

the Asia Pacific has offered an extensive definition for maritime terrorism: 

“…the undertaking of terrorist acts and activities within the maritime environment, using or against 

vessels or fixed platforms at sea or in port, or against any one of their passengers or personnel, against 

coastal facilities or settlements, including tourist resorts, port areas and port towns or cities.”2  

 Unfortunately, the CSCAP had forgot to define the main concept and a certain uncertainty 

remained in the atmosphere. Indeed, as we can see in the above definition, the maritime 

terrorism is any act or activities of terrorism in the maritime environment, but what an act 

of terrorism concretely is is not explained and is thus subject to free interpretation.  

At the end of 2005, under the auspice of the IMO, a Protocol was adopted in view to amend 

the Convention for the Suppression of Unlawful Acts against the safety of maritime 

navigation, adopted the same year, and to have a better applicable framework concerning 

maritime terrorism. Whilst the Protocol does not provide a strict definition of it, it however 

                                                 
1 Eudeline Hugues, « Le terrorisme maritime, une nouvelle forme de guerre. », Outre-Terre 

2/2010 (n° 25-26) , p. 83-99, available on : http://www.cairn.info/revue-outre-terre1-2010-

2-page-83.htm.  
2 Bergqvist Lars, « The ISPS-code and maritime terrorism », available on : 

http://cimsec.org/isps-code-maritime-terrorism/12098  

http://www.cairn.info/revue-outre-terre1-2010-2-page-83.htm
http://www.cairn.info/revue-outre-terre1-2010-2-page-83.htm
http://cimsec.org/isps-code-maritime-terrorism/12098
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prescribes a description of what can be seen as an offence and what should be recognized as 

terrorism activities. Article 3bis of the amended Convention provides: 

« 1 Any person commits an offence within the meaning of this Convention if that person unlawfully 

and intentionally:  

(a) when the purpose of the act, by its nature or context, is to intimidate a population, or to compel a 

government or an international organization to do or to abstain from doing any act:  

1. (i)  uses against or on a ship or discharges from a ship any explosive, radioactive material or 

BCN weapon in a manner that causes or is likely to cause death or serious injury or damage; or  

2. (ii)  discharges, from a ship, oil, liquefied natural gas, or other hazardous or noxious substance, 

which is not covered by subparagraph (a)(i), in such quantity or concentration that causes or is 

likely to cause death or serious injury or damage; or  

3. (iii)  uses a ship in a manner that causes death or serious injury or damage; or  

4. (iv)  threatens, with or without a condition, as is provided for under national law, to commit an 

offence set forth in subparagraph (a)(i), (ii) or (iii); or  

 (b) transports on board a ship:  

1. (i)  any explosive or radioactive material, knowing that it is intended to be used to cause, or in a 

threat to cause, with or without a condition, as is provided for under national law, death or 

serious injury or damage for the purpose of intimidating a population, or compelling a 

government or an international organization to do or to abstain from doing any act; or  

2. (ii)  any BCN weapon, knowing it to be a BCN weapon as defined in article 1; or  

3. (iii)  any source material, special fissionable material, or equipment or material especially 

designed or prepared for the processing, use or production of special fissionable material, 

knowing that it is intended to be used in a nuclear explosive activity or in any other nuclear 

activity not under safeguards pursuant to an IAEA comprehensive safeguards agreement; or  

4. (iv)  any equipment, materials or software or related technology that significantly contributes to 

the design, manufacture or delivery of a BCN weapon, with the intention that it will be used for 

such purpose.  

2 It shall not be an offence within the meaning of this Convention to transport an item or material 

covered by paragraph 1(b)(iii) or, insofar as it relates to a nuclear weapon or other nuclear explosive 
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device, paragraph 1(b)(iv), if such item or material is transported to or from the territory of, or is 

otherwise transported under the control of, a State Party to the Treaty on the Non-Proliferation of 

Nuclear Weapons where:  

1. (a)  the resulting transfer or receipt, including internal to a State, of the item or material is not 

contrary to such State Party's obligations under the Treaty on the Non-Proliferation of Nuclear 

Weapons and,  

2. (b)  if the item or material is intended for the delivery system of a nuclear weapon or other 

nuclear explosive device of a State Party to the Treaty on the Non-Proliferation of Nuclear 

Weapons, the holding of such weapon or device is not contrary to that State Party‟s obligations 

under that Treaty. »3  

From this indirect definition we can now more easily identify and recognize an act of 

maritime terrorism. Indeed, it is firstly described as any act of explosion or use of chemical 

weapons against persons or vessels, as a discharge of toxic substances from ships or the use 

of a vessel to cause death and injuries. In a second time it is also described as the transport 

of any explosives or chemical weapons knowing that those are going to be used to cause 

death and injuries. However, and it is of major importance, the actors of such acts have to 

do their attacks with a political goal behind. Indeed, as it is also mentioned, those events 

have for purpose to scare the population or to oblige governments « to do or to abstain from 

doing any act ».  

As the General Carl von Clausewitz  said : «  l‟intention politique est la fin recherchée, la guerre 

en est le moyen, et le moyen ne peut être conçu sans fin »4 adding further « celui qui recourt (à la 

violence physique) sans pitié et ne ménage pas le sang prendra avantage sur celui qui y renâcle »5. We 

clearly recognize the philosophy that terrorists are following when preparing their plans of 

actions. 

                                                 
3 Art 3bis, 2005 Protocol SUA availabe on : 
https://www.unodc.org/tldb/pdf/Protocol_2005_Convention_Maritime_navigation.pdf  
4 Pendoue Materne, «  
 La sécurité et Sureté maritime au golf de Guinée „‟cas du Cameroun‟‟ « Analyse – Stratégie»,  

P. 97-101, available on :   

 https://books.google.be/books?id=jLJCBgAAQBAJ&pg=PA97&lpg=PA97&dq=l'intentio
n+politique+est+la+fin+recherchée,+la+guerre&source=bl&ots=xqFWZK0sNE&sig=c2G
cy9s2So4VXvue6OZoVDryu5I&hl=fr&sa=X&ved=0ahUKEwi1uI6G0KTMAhWLAMAK

HeIVAooQ6AEIIzAC#v=onepage&q=l'intention%20politique%20est%20la%20fin%20rec
herchée%2C%20la%20guerre&f=false  
5 Idem 1  

https://www.unodc.org/tldb/pdf/Protocol_2005_Convention_Maritime_navigation.pdf
https://books.google.be/books?id=jLJCBgAAQBAJ&pg=PA97&lpg=PA97&dq=l'intention+politique+est+la+fin+recherchée,+la+guerre&source=bl&ots=xqFWZK0sNE&sig=c2Gcy9s2So4VXvue6OZoVDryu5I&hl=fr&sa=X&ved=0ahUKEwi1uI6G0KTMAhWLAMAKHeIVAooQ6AEIIzAC#v=onepage&q=l'intention%20politique%20est%20la%20fin%20recherchée%2C%20la%20guerre&f=false
https://books.google.be/books?id=jLJCBgAAQBAJ&pg=PA97&lpg=PA97&dq=l'intention+politique+est+la+fin+recherchée,+la+guerre&source=bl&ots=xqFWZK0sNE&sig=c2Gcy9s2So4VXvue6OZoVDryu5I&hl=fr&sa=X&ved=0ahUKEwi1uI6G0KTMAhWLAMAKHeIVAooQ6AEIIzAC#v=onepage&q=l'intention%20politique%20est%20la%20fin%20recherchée%2C%20la%20guerre&f=false
https://books.google.be/books?id=jLJCBgAAQBAJ&pg=PA97&lpg=PA97&dq=l'intention+politique+est+la+fin+recherchée,+la+guerre&source=bl&ots=xqFWZK0sNE&sig=c2Gcy9s2So4VXvue6OZoVDryu5I&hl=fr&sa=X&ved=0ahUKEwi1uI6G0KTMAhWLAMAKHeIVAooQ6AEIIzAC#v=onepage&q=l'intention%20politique%20est%20la%20fin%20recherchée%2C%20la%20guerre&f=false
https://books.google.be/books?id=jLJCBgAAQBAJ&pg=PA97&lpg=PA97&dq=l'intention+politique+est+la+fin+recherchée,+la+guerre&source=bl&ots=xqFWZK0sNE&sig=c2Gcy9s2So4VXvue6OZoVDryu5I&hl=fr&sa=X&ved=0ahUKEwi1uI6G0KTMAhWLAMAKHeIVAooQ6AEIIzAC#v=onepage&q=l'intention%20politique%20est%20la%20fin%20recherchée%2C%20la%20guerre&f=false
https://books.google.be/books?id=jLJCBgAAQBAJ&pg=PA97&lpg=PA97&dq=l'intention+politique+est+la+fin+recherchée,+la+guerre&source=bl&ots=xqFWZK0sNE&sig=c2Gcy9s2So4VXvue6OZoVDryu5I&hl=fr&sa=X&ved=0ahUKEwi1uI6G0KTMAhWLAMAKHeIVAooQ6AEIIzAC#v=onepage&q=l'intention%20politique%20est%20la%20fin%20recherchée%2C%20la%20guerre&f=false
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 1.2 Tactical versus Strategic terrorism: Implications for the maritime 

environment 

 Now that we have a better vision and understanding of what we are talking about, and 

before giving concrete examples of hypothetical scenarios, it seems interesting to make a 

first comparison within the terrorist acts. Indeed, as we will see it further, an attack can have 

a different level of consequences going from few deaths to the paralysis of an economy. The 

repercussions can take really huge proportions and affect an important part of the world. 

This difference of impact depends in fact of the strategy the terrorists are following or 

willing to apply during an operation. We distinguish the « tactical » terrorism from the 

« strategic » terrorism. 

The first one, « tactical » terrorism, refers most commonly to the « direct » damages and is 

usually limited in time and space with a certain focus on targeting the populations. As Peter 

Waldmann would say while describing the tactical aspect of terrorism, it is a « shocking acts of 

violence… designed to produce a general sense of insecurity and fear, but also sympathy and support »6. 

The attacks of 9/11, London and more recently Paris and Brussels are perfect examples of 

this approach. 

In a maritime environment this form of activities could be classified in five different types of 

operations7 :  

- Against soft targets: Usually those are suicide attacks where the main purpose is to 

shape the image of the terrorists for the public opinion and the sympathizers. Victims 

are usually not of any political importance and are civilians. 

- Against targeted and defined objectives: Mostly, powerful and political people are 

the victims of such operations. It can also be repeated attacks on key infrastructures.  

 

                                                 
6  Joachim Krause, Sebastian Bruns , « Routledge Handbook of Naval Strategy and 

Security », 17 mars 2016, p.206, available on :  
https://books.google.be/books?id=JnTDCwAAQBAJ&pg=PA206&lpg=PA206&dq=tacti
cal+versus+strategic+terrorism&source=bl&ots=N1aBQYf_ZS&sig=CqJv9Cr2JYxLgI5dBj

hEoPyd6a8&hl=fr&sa=X&ved=0ahUKEwiep67ygKXMAhXlLsAKHev-
AUgQ6AEIZTAH#v=onepage&q=tactical%20versus%20strategic%20terrorism&f=false    
7 Idem 1 

https://books.google.be/books?id=JnTDCwAAQBAJ&pg=PA206&lpg=PA206&dq=tactical+versus+strategic+terrorism&source=bl&ots=N1aBQYf_ZS&sig=CqJv9Cr2JYxLgI5dBjhEoPyd6a8&hl=fr&sa=X&ved=0ahUKEwiep67ygKXMAhXlLsAKHev-AUgQ6AEIZTAH#v=onepage&q=tactical%20versus%20strategic%20terrorism&f=false
https://books.google.be/books?id=JnTDCwAAQBAJ&pg=PA206&lpg=PA206&dq=tactical+versus+strategic+terrorism&source=bl&ots=N1aBQYf_ZS&sig=CqJv9Cr2JYxLgI5dBjhEoPyd6a8&hl=fr&sa=X&ved=0ahUKEwiep67ygKXMAhXlLsAKHev-AUgQ6AEIZTAH#v=onepage&q=tactical%20versus%20strategic%20terrorism&f=false
https://books.google.be/books?id=JnTDCwAAQBAJ&pg=PA206&lpg=PA206&dq=tactical+versus+strategic+terrorism&source=bl&ots=N1aBQYf_ZS&sig=CqJv9Cr2JYxLgI5dBjhEoPyd6a8&hl=fr&sa=X&ved=0ahUKEwiep67ygKXMAhXlLsAKHev-AUgQ6AEIZTAH#v=onepage&q=tactical%20versus%20strategic%20terrorism&f=false
https://books.google.be/books?id=JnTDCwAAQBAJ&pg=PA206&lpg=PA206&dq=tactical+versus+strategic+terrorism&source=bl&ots=N1aBQYf_ZS&sig=CqJv9Cr2JYxLgI5dBjhEoPyd6a8&hl=fr&sa=X&ved=0ahUKEwiep67ygKXMAhXlLsAKHev-AUgQ6AEIZTAH#v=onepage&q=tactical%20versus%20strategic%20terrorism&f=false
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- Special ops : Conducted by highly qualified and trained commandos and operating 

on land or underwater. It usually consists of assault transports or collecting 

information. 

- Coercion/ seduction of third party: On a local level the different groups impose 

themselves and the afraid population is obliged to provide financial, medical and 

food support. On an international level it usually takes the form of acts of 

propaganda or hostages taking and the perpetrators pretend to act on behalf of peace. 

- Logistic support: Different kind of traffics and transport of persons at key locations. 

Annexe 1 shows and represents the above mentioned scenarios typical to the « tactical » 

terrorism. It also highlights the impacts and consequences in terms of violence and 

mediatisation for each of them. For instance, the supply chain events have usually less 

importance for the medias than attacks on soft targets, because less violent and less shocking 

for the public. On the meantime Annexe 1 underlines in which areas are the different 

operations more susceptible to happen. The logisticians will most of the time use maritime 

transports while suicide bombers will usually conduct their attacks on land. 

In the other hand, the second one which is known as « strategic » terrorism, is more focus on 

a long term vision and is therefore characterized by its « indirect » effects. Indeed, while 

using this approach terrorists are willing to make the enemy more and more weak such that 

arrived at a certain point this last one has no more resources to react and becomes 

vulnerable. In other words and according to Wilhelm Heitmeyer, it is « a process that is apt to 

change discourses, everyday life and public order in a society… (by) placing people in a permanent state 

of fear so that they must expect an attack at any time »8.   

Those kinds of operations require a well-established and operating infrastructure and its 

modus operandi do not especially focus on high visibility but more on economic 

consequences at large scale. Globalization is established around three pillars or three fluxes: 

persons, information and goods. Severely affecting one of those elements would have 

terrible effects on a local and international level. Therefore constitute airlines, databases and 

vessels privileged targets for terrorist purposes.9  

Annexe 2 shows the probability of attack against one of the three fluxes in the maritime or 

other domains. While talking about affecting the flux of goods it is logical that the maritime 

environment is privileged knowing that it is not less than 90% of the international trade that 

is passing through maritime operations. In the other hand, if we are talking about affecting 

                                                 
8 Idem 6  
9 Idem 1 
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the human factor then the maritime domain seems to be less interesting and terrorists would 

likely choose for airlines or other middle of transports. Finally, databases appear to be as 

interesting in the maritime area as in the others domains and malicious attacks have even 

chance to happen in both sectors. 

After having described the different approaches existing within the terrorists‟ activities and 

understood their way of working or the goal they are willing to reach, it seems interesting to 

question its implication for the maritime environment. Indeed, it is quite obvious that this 

domain has everything to please the terrorists for the accomplishment of their activities. 

Concerning the tactical aspect, ferries and cruise liners, represent a target of first choice. 

They could be the object of suicide bombings or others violent attacks, acts through which 

they could expect a high mediatisation and several hundreds of deaths or injuries. 

Concerning the strategic approach, which constitutes in fact the ultimate goal, the maritime 

domain is a key element if they are willing to make a whole economy‟s collapse. By 

attacking at certain strategic locations they could paralyse the entire import/export system 

of an important part of the world and the financial consequences could be out of 

proportions10 (see Chap. 2.3).   

1.3 Where « at sea » and « from sea » differ from « supported by sea » 

As DP O‟Connell already mentioned it in the seventies, the laws applicable to the maritime 

operations are constantly evolving and are defined by a series of fundamental themes such 

as freedom of navigation, resources exploitations, fishing and obviously safety. Within this 

last category one of the most actual threats is without any doubt the maritime terrorism. As 

we already saw it in the previous comparison this subcategory can also be subject to 

differentiation such as tactical or strategic acts. Another relevant comparison seems to be 

the categorisation between « at sea » and « from sea » attacks. Despite that, as we will see it 

in the following section, some kind of scenarios can be part of both type but they represent 

nevertheless two different threats which need separate responses. 

The first category that we will analyse is the terrorism from the sea. As its name indicates it 

it relates to terrorist activities which have been made possible by using the sea. It is quite 

easy to smuggle different elements within the cargoes knowing that less than 10 per cent of 

containers are controlled, and passengers‟ security checks are not as developed as those put 

in place for airplanes. Attacks falling under this category could be the use of a vessel to 

damage other vessels or port infrastructures, as a floating bomb, transport of weapons and 

                                                 
10 Idem 6, p.207-208 
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explosives, as an obstacle at a strategic location but also the attack of anchored ships within 

port areas. More, due to the ease in certain region to get through check points and border 

controls, some attacks happening on land can be seen as « from the sea », such as the 

Mumbai attack in 2008.11 

To respond to this kind of threat, and as it will be discussed later on in this this paper, 

international authorities and organisations took some legal initiatives in view to give a better 

framework to this problematic. Can be cited, as few examples, the International Ship and 

Port Facility Security code (ISPS) of 2002 which constitutes a set of rules aiming to 

ameliorate the security of ships and port infrastructures by for instance an increase in the 

sharing of information. On a more local level the adoption of the ISPS code led to the 

establishment of others new legislative acts or control tools such as the Proliferation Security 

Initiative (PSI), the Container Security Initiative (CSI), or the Vessel Long Range 

Identification and Tracking system (LRIT). Next to this set of responses we can also 

mention the creation and recognition of what we call Controlled Access Zones (CAZ)12. 

However, this solution has also its set of problems and uncertainties making it less efficient 

than initially wanted. However, some States did integrate this principle in their national 

legislations and extending their jurisdiction for such matters into the EEZ and pretend to 

have a right of holding « warning zones » around warships on the High Seas.13 

The second type of attack is also referred to as terrorism « at sea ». Next to the above 

mentioned scenarios we can also find the different types of hijacking that arise from within 

the vessel or from another ship. However, this does not imply that it will be used as a 

harmful weapon but it can also be used for different kind of transport. The difference with 

the previous category is lying in the location where the activities take place.14 

Once again a series of legal responses have been adopted in reaction to this particular threat. 

The first one, which knew maybe the less support, was the idea to revive the concept of 

privateering and adapt it to the modern times. However, several discussions and debates 

took place concerning this option and it seems that it mostly remained seen as an unlawful 

practice and counter-terrorism actions should be undertaken by military forces, police or 

coast guards. The second reaction was the adoption of the 2005 Rome Protocol, also known 

                                                 
11 McLaughlin Rob, “Terrorism as a central theme in the evolution of Maritime opeations 

law since 11 September 2001” p. 2-3 
12 Bubbles of waterspace and airspace surrounding a warship alongside, at anchor, or on 

transit into/out of port, from which unauthorised vessels and aircraft are excluded. 
13 Idem 11, p.4-6 
14 Idem 11, p.7 
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as SUA Protocol, and which focused on offences and proliferation transport offences. The 

Protocol came firstly extend the scope of application in a way to better address the issue of 

using vessels as weapons or transport middle, and it secondly brought also some details 

concerning extradition and prosecution.15 

Finally, the last category regroups the different activities where the maritime environment 

serves as means of transport or as key element for inland operations. This is for instance the 

case with the transport of weapons of mass destruction or the transfer of basic materials 

needed for it. The hypothetic existence of an Al Qaeda fleet providing the different supply 

chain services is a perfect example of such a threat. More, the link between piracy and 

terrorism can be sometimes very tight and the first one could contribute to the financial 

supply of the second, such as it is sometimes the case in South East Asia or in the 

surroundings of the Somalian coasts.16  

Once more, different reflections started and two possibilities kept the most interests. The 

first possibility would be to associate maritime terrorism to piracy, to make one only group, 

in view to be able to handle those problems and fight against it on the same way. However, 

this idea did not make the unanimity especially due to the definition uncertainty going with 

maritime terrorism, and the idea that politically motivated attacks should not benefit from 

the same treatment as « private ends » actions that are piracy. More, from a practical point 

of view, it appears that most of the terrorist attacks are still not seen as a crime of universal 

jurisdiction because not recognized as such as crime against humanity or war crimes. 17 

Another remarkable answer to and reaction against the use of maritime means in the 

terrorist supply chain is the adoption of the Proliferation Security Initiative. It is not a legal 

response as such but it is a whole mechanism which allows a better control of the threat by 

forbidden several activities. Indeed, in view to accomplish certain kind of them the 

possession of a permit or the agreement from a national authority has to be granted and 

there is a need to comply with different criteria. Originally with only 11 member states it is 

now more than 80 which are closely collaborating and the initiative seems to be more 

successful than what was expected.18   

 

                                                 
15 Ibidem, p. 8-9 
16 Ibidem 9-10 
17 Ibidem  P.12 
18 Idem 11, P.12 
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Chapter two - Visualization of terror 

The purpose of this chapter is to give a more concrete and practical image of what the maritime terrorism really is. In the 

previous one we got to discover the term and we saw that different classifications were possible within this concept. Here, we 

will represent and explain those different threats. Therefore we will start with a little bit of history and we will trace a time 

line on which the different major attacks of the last decades will be represented. Once we will be done with the historical part 

we will turn our interest into the analysis of the different existing terrorist groups which could, soon or later, operate on the 

maritime environment. Finally, we will finish with the presentation of different possible scenarios. 

                   « Those who cannot remember the past are condemned to repeat it » 

                      Georges Santayana 

2.1 History of attacks 

As we saw in the previous chapter, the maritime terrorism can appear under different form 

and has then different modus operandi or different goals. Sometimes it can be a strategic 

attack at sea, while sometimes it is going to be a tactical attack from the sea. Here, in the 

following temporal analysis, all of them are grouped and the difference is not made between 

the approaches.  

The following list19 20 21 22 aims only to provide a short summary of the major attacks and 

does not include all the acts of terrorism which occurred. Indeed, in one hand some of them 

are not clearly identified as such and remain in a grey zone, and in the other hand all the 

attacks are not especially reported or publicly communicated.  

22 January 1961 – 2nd February 1961: The Portuguese ship Santa Maria is hijacked by 70 

members of the Directorio Revolucionario Ibérico de Liberación (DRIL) with 600 hostages 

onboard.  

14 December 1961 : L‟Organisation armée secrète (OAS) put an explosive device on the hull of 

the LST Laïta (role of public radio station in case of new putsch) while she was in the port 

of Alger. It caused important damages and one crew member died.  

                                                 
19 Idem 2  
20 Idem 1  
21 Kubiak Krzysztof, « Maritime Terrorism. The “Stealth” Threat For International 

Security »,, P.8 
22 Michael D. Greenberg, Peter Chalk, Henry H. Willis, Ivan Khilko, David S. Ortiz  

“Maritime terrorism : risks and liability”, RAND 2006, P. 20-24  

https://en.wikiquote.org/wiki/Remember
https://en.wikiquote.org/wiki/Past
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8 August 1968: The British vessel Caribbean Venture is severely damaged by an underwater 

explosion while anchored at Miami. The attack was claimed by the group El Poder Cubano 

which is opposed to the Castro‟s regime. 

14 March 1970: Civil crew members of the Columbia Eagle, opposed to the war in Vietnam, 

organised a mutiny and diverted the ship to Cambodia.  

1971 Anzoteque attack and hijacking by a Venezuelan opposition group. 

1971 Palestinian fighters attacked an Israelian tanker in the strait of Bab el-Mandeb.   

1971- 1980: Several attacks by IRA groups against the British vessels Ulster Queen and Duke 

of Argyle. Attempted attack on the liner Queen Elizabeth II.  

4 March 1973: The Palestinian group Black September attacked and sunk the Greek vessel 

Sanya, with 250 American passengers on board, in the port of Bayreuth. No deaths have 

been reported. 

 3 January 1974: Hijacking in Singapore of the ferry Laju by four members of the Popular 

Front for the Liberation of Palestine (PFLP) and the Japanese Red Army. 

2 February 1974: 3 members of the Muslim International Mujahideen hijacked the Greek 

vessel Vory in the Karachi port. 

12 May 1975: The American container ship SS Mayagüez is hijacked in the Siam Gulf by a 

group of Khmer Rouge. The rescue operation appeared to be a costly interventions in term 

of persons and equipment.  

27 August 1975: The Argentine frigate Santissima Trinidad is severely damaged by more than 

170kg of explosives dropped by the Monteneros.  

14 December 1975: The Monteneros attack the private yacht of the Argentine Marine Chief 

Commander. 

1975: Bomb explosion aboard of the Soviet vessel Maxim Gorki in stopover in Porto Rico. 

In 1976: The four Greek vessels Tina, Eko, Rir et Spiro, transporting weapons to the 

Palestinian Fatah, are destroyed by underwater mines put in place by, most probably, the 

Lebanese Christians. 
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30 April 1978: Don Carlos„s hijacking by members of the Philippine Moro Islamic Liberation Front 

(MILF) and the passengers are taken as hostages.  

27 August 1979: A British admiral and two other persons are killed in the explosion of the 

yacht Shadow V at the North West of Ireland by IRA members.  

26 February 1980: The Cyprus whaling ship Sierra is sunk in the port of Lisbon by the « eco-

terrorists » of Sea Shepherd. 

13 August 1980: The Iranian patrol boat P 232 is attacked off the coast of Spain by 

opponents to imam Khomeyni. 

6 February 1981: The British coal carrier Nellie M is sunk by IRA.  

Summer 1984: The Libyan ship Ghat lays mines in the Red Sea and in the Suez Gulf and 19 

ships are damaged.  

7 October 1985: The Italian vessel Achille Lauro with 700 passengers on board is hijacked by 

Palestinian terrorists during three days and one passenger has been killed. 

10 July 1985: The French General Directorate for External Security (DGSE) sinks the 

Rainbow Warrior in the port of Auckland. The vessel of Greenpeace has been attacked via 

underwater explosives and one Portuguese photographer died. 

12 July 1988: The ferry City of Poros is attacked off the coast of Greece by the members of 

Abou Nidal Organization (ANO). More than ten people are killed and around eighty 

injured. 

1989-1994: Eritrean separatists launched several attacks against Western ships on the Red 

Sea. 

10 July 1990: Three Black Sea Tigers boats made a suicide attack against a ship of the Sri 

Lankan Navy, Edithara P 715. More than the four terrorists, there are also six Marines who 

were killed when the boats entered into collision with the military vessel.  

6 September 1990: The tanker Fort Victoria of the Royal Navy is severely damaged by two 

bombs dropped by IRA. 

29 April 1991: A Polish vessel is rerouted in the Gulf of Aden by members of the Front for 

the liberation of Somalia. 
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4 May 1991: The Sri Lankan Abitha P714 is sunk by a suicide boat attack while anchored. 

29 August 1993: A Sri Lankan patrol boat Dyora is sunk by the Tigers of Tamil (LTTE) and 

15 crew members are killed. 

11 November 1993: The LTTE takes the Sri Lankan maritime base of Pooneryn which is 

controlling the access to Jaffna. The assault started from the sea and ended up with more 

than 1000 killed and the equipment has been stolen or destructed. 

6 July 1994: Seven Italian seafarers were slayed by Muslims in Algeria. 

16 January 1996: The Turk ferry Avrasya is rerouted by a group of 9 Chechen terrorists 

during three days. 

11 February 2000: The crew of the Russian vessel Utyos is taken as hostage during seven 

hours by members of the LTTE who are pursued by the Sri Lankan Marine. 

25 February 2000: Bomb explosion on the ferry Our Lady Mediatrix with 52 deaths and 42 

injured. The Philippine MILF is responsible of this attack. 

23 April 2000: The seaside resort of Sipadan beach, in Malaysia, is attacked by the group Abu 

Sayyaf, and made 21 hostages. 

12 October 2000: Suicide attack by explosive boat against the USS Cole. Next to the two 

kamikazes there are also 17 soldiers who died and 39 who got injured. The reparation‟s 

costs have been estimated around the 287 million dollars. 

6 October 2002: The French tanker Limburg is the subject of a suicide bombing by a member 

of al-Qaida while mooring into the port of Mina al-Dabah in Yemen. The losses are around 

60 million dollars 

27 February 2004: Attack of the Superferry 14 causing the death of 116 persons. A member of 

Abu Sayyaf and a member of Rajah Solaiman Islamic Movement (RSIM) are responsible of this 

act. 

24 April 2004: The Iraquian oil rig al-Basrah and Khawr-al-Amaya are attacked by three 

suicide boats. Al-Qaida seems to be the author of those attacks. 
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5 April 2005: Fifteen British Marines of the frigate HLS Cornwall are made prisoners by the 

Iranian coast guards while patrolling in the Persic Gulf, and they are going to be used as 

object of State blackmail.   

19 August 2005: Al-Qaida targets the vessels of the American Navy USS Kearsarge and USS 

Ashland with rocket fires. Finally, the rockets did not reach the vessels. 

10 May 2008: The vessel Invincible of the Sri Lankan Marine is sunk while being moored at 

the port of Trincomalee which is classified as reinforced protection area.  

29 June 2009: The Movement for the Emancipation of the Niger Delta (MEND) attacks the 

Shell‟s offshore platform Forcados in the South-East of Nigeria. Several soldiers died during 

the assault. 

4 August 2009: The MEND took the crew of the Lithuanian vessel Saturnas in hostage. 

July 2010: The Japanese crude oil carrier M Star exploded when passing through the Strait 

of Hormuz. The Brigades of Abdullah Assam were responsible of this attack which made 

one injured. 

September 2013: The group Al-Furqan attacked The Chinese container vessel Cosco Asia by 

grenade and did not a lot of damages or any dead or injured. 

What we learn from this evolution and from Annexes 1 and 2 is that maritime terrorists are 

a problem on the global level since they are able to hit almost everywhere they want. 

However, it seems that South-East Asia and especially Sri Lanka, The Middle East and East 

Africa are privileged areas. We also learn that since the beginning of the years sixties the 

attacks became more and more frequent and new techniques were regularly used. Finally, 

this evolution also illustrated the existence of a strategic terrorism in one hand and a tactical 

terrorism in the other hand. Indeed, we clearly see that targets are of different origins, 

passengers‟ ferries, commercial vessels or Military buildings have all been subjects of 

attacks, dependant on the desired consequences.  

2.2 Screening of the potentially competent terrorist groups 

As we saw in the previous section, the terrorists are from different regions, from different 

groups, and have different goals. Besides their motivations and high willingness to reach 

their fixed objectives, it remains nevertheless three main issues for all of them: the costs, 

skills and equipment available. Therefore, in view to better understand the actual threat, an 
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analysis of the different capable groups seems to be interesting as well. This will also 

underline certain elements that might be taken into consideration while estimating the risks 

in an insurance context. The following list is obviously not complete and other 

organizations remain discrete regarding their capabilities2324 : 

i. Al-Gama‟a al-Islamiyya also known as « Islamic Groups » was active in Egypt and 

especially during the first half of the years nineties when they conducted several 

attacks against passenger ships. 

ii. Al Qaeda, group already worldwide famous and which does not need to be 

presented anymore. They claimed several important maritime attacks such as USS 

Cole and M/V Limburg. Moreover, the rumour concerning the existence of a 

« phantom fleet » belonging to the group seems to go around and a slight insecurity 

is palpable. For instance, it appeared from certain reports that before 2001 they 

owned 23 ships all flying under flags of convenience. 

iii. ASG or Abu Sayyaf, is a violent group conducting its activities in the surroundings 

of the Philippines. There were, for instance, responsible of the attack against the 

SuperFerry 14. 

iv. Chechens Rebels who conducted several attacks against passengers ferries in the 

Bosporus Strait such as the one against Avraya. 

v. GAM, Gerakan Aceh Mardeka, is now supposed to be inactive since the group 

signed a peace agreement with the Indonesian government. Prior to that, they were 

active in the Strait of Malacca.  

vi. Lebanese Hezbollah members received seaborne techniques training from Iran and 

they seemed to have used those skills to transport persons and equipment. 

vii. The Liberation Tigers of Tamil Eelam (LTTE) are without any doubt the most 

advanced ones and they already demonstrated several times what they were capable 

of. Especially active in Sri Lanka they seem to hold secret international supports. 

viii. MEND, Movement for the Emancipation of the Niger Delta, as its name indicates it 

the group is particularly active in the vicinity of Niger. 

ix. MNLF, Moro National Liberation Front; MILF, Moro Islamic Liberation Front ; 

and RSIM : Rajah Soleiman Islamic Movement, are all actives in the Philippines 

and claimed several deadly attacks such as Our Lady Mediatrix or SuperFerry 14.  

x. (P)IRA, Provisional Irish Republican Army, which used the maritime environment 

as a place for traffics and attacks. Their interventions through the decades are 

multiples. 

                                                 
23 Idem 22, p.19 
24 Idem 1 
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xi. Palestinian organizations such as Hamas, Palestinian Islamic Jihad (PIJ), Popular 

Front for the Liberation of Palestione (PFLP) and Democratic Front for the 

Liberation of Palestine (DFLP). The hijacking of Achille Lauro is one of their 

biggest successes. 

  2.3 Possible scenarios 

Having all those information with us we can now more easily start our final classification. 

Indeed, based on the previous tragedies, the experts agreed on the existence of eight major 

possible scenarios while talking about maritime terrorism. We will therefore shortly describe 

them and expose the risks they represent. However, all of them do not have the same 

probability to happen, reason why we will try and dare to draw a kind of ranking between 

them.  

 2.3.1 Eight opportunities 

The first scenarios which can be discussed refer to the Greek mythology and the famous 

Trojan horse. Here the idea is to use a container to secretly transport weapons, CBR25 

weapons, weapons of mass destruction, or explosive equipment in view to conduct an attack 

at sea, at a port or on land later on.26 

The second possibility is to hijack a vessel and claim for a ransom in view to get money to 

support their illegal activities. They can buy new weapons, new equipments and assure their 

political campaign.27 

The third opportunity results in the blockade of a strategic maritime traffic point. 
Infrastructures or vessels can be sunk in view to cut the access to certain areas and 
paralyzing by then a whole region and its economy.28 

The fourth scenario implies the hijacking of a tanker or LNG carrier in view to use it as a 

huge moving bomb. Put explosive devices on it or use it as a collision weapon would result 
in severe damages.29 

                                                 
25 Chemical, biological or radiological weapon 
26 Parfomak Paul, Frittelli John, « Maritime Security: Potential Terrorist Attacks and 
Protection Priorities », 14 May 2007, available on : 

https://www.fas.org/sgp/crs/homesec/RL33787.pdf  
27 Idem 22, p.27 
28 Idem 22, p.27 

https://www.fas.org/sgp/crs/homesec/RL33787.pdf
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The use of suicide bombers aboard of passengers vessels or aboard of small ramming ships 

constitute the fifth possibility that the terrorists have at their disposal. The purpose here is to 
make the most civilian casualties. In the same logic of attacking a passenger ferry, the use of 

CBR weapons to contaminate several persons is also an option.30 

Attacking different energy platforms via the use of suicide boats has also been established as 
a possible scenario. Indeed, destroying such construction would destabilize the global 

economy of certain markets.31 

The seventh option that the terrorists have is to lay down underwater mines or bombs which 
would explode in case of contact with any vessels. They can be put randomly in an area, or 

they could be strategically placed in view to lock the access of a certain zone.32  

Finally, for the most skilled groups, an amphibious operation could be conducted and 
experienced divers could infiltrate a secured area in view to fix explosive devices on ships 

hulls.33 

The above classification is naturally not complete and remains quite broad in its meaning. 
For instance, while talking about hijacking, it could refer to an operation conducted by the 

crew itself or to a third party boat. However, it gives us a general view on what are the 
scenarios which are most likely to happen and from what we should protect ourselves while 
sailing on the seas.34

 

 2.3.2 Probability of happening 

Establishing a ranking within all those different threats is not an easy task and depends on 

several factors. As already mentioned, groups are limited by the three factors that are 

money, skills and equipment. Putting those elements aside, another characteristic seems to 

be of relevant importance. Indeed, depending on the kind of vessel targeted, the nature of 

the attack will change. For instance, contaminating the foods of persons is more likely to 

happen in a Ferry than in a LNG carrier.  

Nevertheless, based on Annexe 3 and personal opinion, an attempt of ranking has been 

realized and is as follows: 

                                                                                                                                                             
29 Idem 26  
30 Idem 21, p. 5 
31 Idem 28 
32 Idem 26 
33 Idem 30 
34 To have a more detailled analysis of the type of attacks by kind of vessels see Chapters 5-

6-7 of RAND  
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 Types of attack 

1 Trojan horse method 

2 Hijacking for ransom 

3 Suicide bomb 

4 Laying mines/bombs 

5 Attack of platform 

6 Blockade 

7 LNG/Tanker floating bomb 

8 Amphibious infiltration 

 

2.3.2.1 Reasons leading to this ranking 

 

 Costs Skills Equipment Tactical/Strategic 

Trojan horse 
 

0 0 1-2 Tactical 

Hijacking for 
ransom 

1 1 2 Tactical 

Suicid bomb 
 

1 2 2 Tactical 

Laying 
mines/bombs 

2 3 2 Tactical and 
Strategic 

Attack of 
plateform 

2 2 2 Tactical and 
Strategic 

Blockade 
 

2-3 3 3 Strategic 

LNG/Tanker 
floating bomb 

2 3 3 Tactical and 
Strategic 

Amphibious 
infiltration 

3 4 4 Tactical or 
Strategic 

With a scale of 0 being very low and 4 very high. 

This table is actually the result of a personal reflection based on logic and on the reading 

and analysis of Annexe 3 and the related literature. Indeed, for someone a bit familiar with 

the shipping environment, it is obvious that the use of a container represents the cheapest 

and easiest possibility for the terrorists. There are nowadays so many loading and unloading 

processes running every day that it is impossible to control each shipped container. This is a 

breach in the system that could be used by malicious persons. Same is true concerning 

hijacking for a ransom or suicide bomb attack aboard or by boat. Indeed, we do not need to 

look far back in the past to see how easy it was for pirates to get on a ship and reroute it 
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while waiting for a ransom, or to provoke an explosion while colluding a suicide boat with 

the target. Those assault scenarios could be easily reproduced by terrorists who do not need 

a lot of money and skills to realize them.  

On the opposite, it is also obvious that leading an amphibious infiltration without alerting 

the security systems required several skills that not everybody has. More than just being well 

trained those divers are equipped with ultra-sophisticated technologies making them 

invisible for radars and allowing them to spend hours and hours underwater. Therefore this 

kind of attack appears as the less likely scenario to happen. 

It is however more arguable concerning the position in the middle of the ranking. Someone 

could discuss the penultimate position of using a LNG/Tanker as a floating bomb. It is true 

that in itself hijacking such vessel is not more difficult task than with other vessels and do 

not require more skills or equipment. However, it is once the ship is occupied that the 

complications show up. They first are going to need special skills to make it explode 

properly and avoid the security measures put in place to avoid such scenario of floating 

bomb, and secondly they need to reach a port or collide with another vessel or infrastructure 

to meet the expected effect. Therefore the use of a LNG/tanker has been classified as one of 

the less likely terrorist scenario to happen.  

Finally, for the three others which are laying mines and bombs, attacks of platforms and 

blockades we see that they are all pretty similar concerning the costs, skills and equipment 

needed. We referred therefore to the frequency with which they already appeared in the past 

and we clearly saw that the use of mines has been already several times used at the four 

corners of the globe while blockades have almost never been done. 

 2.3.3 Types of consequences 

As we already learned it, maritime terrorist attacks can take different appearances following 

different approaches or modus operandi. The objectives aimed are different and so are by 

then the consequences of such acts. We can classify those last ones firstly into three 

categories: human, economic and intangible losses. It is obvious that their importance will 

depend on the type and location of the attack and on the type of target.  

First, deaths and injuries are the elements which fall into the human consequences. From all 

the different studied scenarios the suicide bomb attack and the use of a container as a Trojan 

horse are the two methods having the biggest lethal potential. In the first one we can 

estimate the number of deaths between tens and few thousands, and the injured between the 

hundreds and thousands. In the second scenario the number of casualties is going to depend 

on the kind of device inside. Simple explosives could kill up to few hundreds persons if well 
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located. However, if we are in presence of WMD then this number can quickly be raised to 

few hundreds thousands deaths and as much injured. In the other hand, in a situation of 

hijacking or blockade the number of human consequences will be considerably lower and 

close to zero. Finally, more than just representing the loss of a human life it can sometimes 

also represent the loss of an important economic asset for a company. Few efforts are 

needed to understand how critical would be the situation where a director comes to die 

during a business trip for important negotiations, or even worse if most of the workers are 

all killed on the same time. Some businesses could be obliged to close soon or later due to 

consequences which were originally of human order.35  

Concerning the economic consequences, we already quickly mentioned one of them which 

is the loss of human life within a company. We can also add the several millions euros of 

compensations for deaths and injuries claims. More obvious economic losses such as the 

destruction of the vessel itself, destruction of infrastructures and port areas can also be 

noted. On a short time this implies several hundreds of million euros for compensations and 

repairs, but on the long term this can have consequences affecting the running of a business. 

Indeed, if a company‟s supply chain is disrupted for a certain period of time the revenues 

will severely decrease, and in the worst case if no other solution is found soon enough this 

can lead to a permanent loss of the business. All together, the economic consequences could 

quickly reach a vertiginous sum in the billions euros.36  

Finally, the third category groups the intangible consequences following a terrorist attack. 

While most of them are also seen as economic consequences we will treat them here as 

intangible ones because difficult to estimate and depending of more factors. The first one is 

of immediate need right after the attacks since it concerns the emergencies costs. Police, 

army, firemen, ambulances, decontaminations, are only few examples of the services 

deployed, and they all have their costs. The second one concerns the insurance rates. 

Indeed, it is of common practice to raise the premium prices after an attack or to simply 

remove some covers from the insurance contract. Another intangible effect results in the 

eventual political change that could be adopted. New foreign policies could be enacted and 

could have for purpose to restrain the trade with certain countries, provoking a solid shake 

in the national economy. The fourth plausible effect results from the consumers perceptions 

and decisions. It could be that following an attack on a ferry several persons do not feel safe 

anymore and decide to change their holiday plans. This could represent an important 

financial hit for a cruise line. Finally, the last one, that we already mentioned twice, is the 

loss of human capital for a company. Despite the quite easy quantification of the number of 

                                                 
35 Idem 22, p. 33-35 and p. 80  
36 Idem 22, p.35-36 and 80 
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deaths and the amount of money it will represent in death compensation, it remains an 

intangible effect because it is really hard to estimate and evaluate the loss of benefits coming 

from this death.37 

Next to this first categorisation between human, economic and intangible losses, a second 

classification is possible. Indeed, and it is maybe of more importance than the first one, the 

effects following an attack can be of two different natures: direct or indirect. The first one 

concerns the damages, losses and costs at the moment of the attack and the direct reactions 

following it. Fall in this category the number of deaths and injuries, the material 

destructions and the emergency costs. In the other hand, the second category includes all the 

effects appearing after a certain period of time or a decision making in reaction to an event. 

This could be any political restriction, deaths and injuries after few years due to irradiation, 

increase in the insurance rate, change in consumer preferences,… It is also important to 

mention that sometimes the line between the both concept is not always straight and making 

the difference is not always as easy as it seems to be.38   

As we will see it later on, those two classifications are in fact of major importance for 

insurance matters and liability‟s problems. Defining the direct or indirect aspect of a human, 

economic or intangible loss after a terrorist attack will fix the amount of compensations that 

insurance or reinsurance companies are going to pay to the properly insured victim.   

 

 

 

 

 

 

 

                                                 
37 Idem 22, p.36-37 and p. 80 
38 Idem 22, p.120 
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Chapter three – Piracy Vs. Maritime terrorism 

Quite often people are confused between both concepts and they tend to use one for the other as they would do with normal 

synonyms. This is a mistake which we are going to try to correct in the following chapter. The purpose here is to underline 

why people are confused about it. Therefore we will make a comparison where the similarities and the differences will be 

explained. We will also describe and illustrate some recent activities which make this distinction sometimes difficult due to 

the unclear identification of the determining factors and motivations.  

                       "He who plunders with a little boat is a pirate; he who plunders with a fleet is a conqueror." 

Greek proverb 

 

3.1 Differences  

When we compare piracy to maritime terrorism, one of the major and most noticeable 

differences is the presence or absence of any legal definition. Indeed, as we already saw it at 

the beginning of this paper, the concept of maritime terrorism lacks of official international 

definition. In one hand we have the attempt of the CSCAP which remains vague and which 

does not explain the key concept of terrorism, and in the other hand we have the indirect 

description prescribed in article 3bis of 2005 SUA Protocol and where a clear and concrete 

allusion is made without naming it.  

In contrary, the term piracy has spilled a lot of ink and there are not less than three official 

definitions used in the common practice. 

The first, and oldest, definition is the one we can find in the United Nations Convention on 

the Law of the Sea (UNCLOS) of 1982. According to article 101 an act of piracy consists of:  

“(a) any illegal acts of violence or detention, or any act of depredation, committed for private ends by 

the crew or the passengers of a private ship or a private aircraft, and directed: 

(i) on the high seas, against another ship or aircraft, or against persons or property on board such ship 

or aircraft;  

(ii) against a ship, aircraft, persons or property in a place outside the jurisdiction of any State; 

 

(b) any act of voluntary participation in the operation of a ship or of an aircraft with knowledge of facts 

making it a pirate ship or aircraft; 
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(c) any act of inciting or of intentionally facilitating an act described in subparagraph (a) or (b).”39  

 The second is less focus on the legal aspect but propose a more practical vision of the 

problem and facilitates the report of incident by widening the definition. According to the 

International Maritime Bureau an act of piracy consists of « an act of boarding (or attempted 

boarding) with the intent to commit theft or any other crime and with the intent or capability to use 

force in furtherance of that act ». However, it seems important to underline the fact that this 

definition is not recognized by international law.40  

Finally, the last definition in use is the one which has been proposed by the International 

Maritime Organisation (IMO). This definition is in fact composed of two parts which 

together forms what we call the « modern piracy ». The first part follows strictly article 101 

of UNCLOS. The second part comes in fact to make a nuance with another concept called 

armed robbery. This last one can be defined according to Resolution A.1025(26)41as :  

« (a)     any illegal act of violence or detention or any act of depredation, or threat thereof, other than an 

act of piracy, committed for private ends and directed against a ship or against persons or property on 

board such a ship, within a State's internal waters, archipelagic waters and territorial sea; 

(b)     any act of inciting or of intentionally facilitating an act described above. »42 

From this first difference we can already see that both concepts do not benefit from the same 

framework and that they are not regulated on a same level which limits the interventions 

and reactions available or allowed. 

The second major difference between piracy and terrorism relates to the motivations and 

purposes of an attack. Indeed, when pirates are conducting an attack against a vessel they 

do not aim to send or transmit any message, excepted maybe a feeling of fear. In fact, the 

only real goal they are following is the monetary benefits from such attack. Therefore we 

will qualify their motivations as essentially economical and financial, or in other words « for 

private ends ». In the other hand, terrorists do have a message behind each of their attacks. 

In contrary to the pirates they follow a certain ideological and political objective when 

                                                 
39 Art. 101 SOLAS, available on : 

http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf  
40 http://www.maritimeterrorism.com/definitions/  
41 Resolution A.1025(26) (Annex, paragraph 2.2) on IMO's Code of Practice for the 
Investigation of the Crimes of Piracy and Armed Robbery Against Ships 
42 http://www.imo.org/en/OurWork/Security/PiracyArmedRobbery/Pages/Default.aspx  

http://www.un.org/depts/los/convention_agreements/texts/unclos/unclos_e.pdf
http://www.maritimeterrorism.com/definitions/
http://www.imo.org/en/OurWork/Security/PiracyArmedRobbery/Guidance/Documents/A.1025.pdf
http://www.imo.org/en/OurWork/Security/PiracyArmedRobbery/Pages/Default.aspx
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conducting their activities. A monetary return from an attack is not what they really desire 

and they would rather kill all the passengers than ask for a ransom, or sink a vessel on a key 

location to hurt the global economy. Therefore we will qualify their motivations as mainly 

political.43 

Related to the previous comparison between « private end » and « political end » a logical 

third comparison appears and concerns the visibility and the numbers of killed or injured 

during an attack. Indeed, as we just saw it, terrorists follow a political idea and they are 

willing to change the structure of authorities and governments. Therefore they need to be 

heard and seen by the civilians who will be more and more afraid and feel insecure. The 

strategy implies, most of the time, to hit hard and violently in public places attracting by 

then the media of all over the world. Pirates in the other hand do not follow political ideas 

and are just willing to get their money as soon as possible. This implies in their strategy to 

remain mostly discrete or hidden and to be quick in their attack. However they mostly do 

not want to kill the hostages because they represent a valuable sum of money and they 

prefer to remain discrete or anonymous.44 

3.2 Similarities 

Maritime terrorism and piracy have as we just saw different elements which make them 

differ from each other. However, on certain grounds, both concepts are quite similar and 

present similarities in their modus operandi. The first element concerns the equipment they 

are using and more especially the type of boats. Usually they do use small speedboat 

because they are more efficient and adapted to their functions, have a better 

manoeuvrability, they can more easily escape from the radars and they are not that 

expensive to buy.45 

Directly linked to this first similarity, the second element concerns the skills and training of 

the perpetrators. Indeed, it is not given to everybody to be able to conduct such operation 

                                                 
43 Shea Nelson Eric, « Maritime Terrorism and Piracy: Existing and Potential Threats », 
available on : http://globalsecuritystudies.com/Nelson%20Piracy%20Final.pdf  
44 Vallar Cindy, « Piracy versus terrorism », available on : 
http://www.cindyvallar.com/terrorism.html  
45 Joubert Lydelle, « The extent of maritime terrorism and piracy: a comparative analysis » , 
P.128  

 

http://globalsecuritystudies.com/Nelson%20Piracy%20Final.pdf
http://www.cindyvallar.com/terrorism.html
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with success and to perfectly control the assault‟s boat. In both kinds of groups, members 

will benefit of special training increasing their chances and capabilities.46 

Another point of similarity is the planned character of the attack. Indeed, both groups are 

not conducting impulsive assaults but they follow a whole plan which has been studied and 

prepared times ago. Moreover, they will also mostly target civilians vessels or commercial 

operations.47  

Specialised trained members and the attacks on civilians leads decidedly to the fourth point 

of similarity which is the use of force and violence. Both groups did indeed make of the use 

of violence a key element in their strategy and they use intimidation as a way of pressure to 

obtain their goals.48  

Finally, the last characteristic which fits with both concepts is the impact on a socio-

economic and political level following an attack. Indeed, different actions are usually taken 

after such event and new measures are adopted. This can have effect on a social aspect by 

instating a feeling of insecurity and fear while sailing in particular areas or on particular type 

of vessels considered as more vulnerable. On the economic level, as we already mentioned it 

in a previous chapter, different emergency services are deployed and they cost a quite 

important amount of money to the authorities. Finally, the political world could be in a 

situation where new legislations have to be adopted and will lead to adverse effects on 

foreign affairs.49 

3.3 Troubled waters  

Despite the presence of major differences between the both concepts it remains nevertheless 

a so called grey zone where the distinction is not as easy as we think. Two possible 

                                                 
46 Knyazeva Natalya, Korobeev Alexander, « Maritime Terrorism and Piracy: The Threat to 

Maritime Security « , available on : 
http://www.mcser.org/journal/index.php/mjss/article/viewFile/8224/7888  
47 van der Meijden Leonard, « The Influence of Modern Piracy on Maritime Commercial 

Transport », available on :  http://www.rk-marine-
kiel.de/files/piraterie/infos/the_influence_of_modern_piracy_on_maritime_commercial_tr

ansport.pdf  
48 Murphy Martin, « Suppression of piracy and maritime terrorism : a suitable role for a 

navy? », available on : https://www.usnwc.edu/getattachment/53a6b24e-4c7e-44f5-bcf9-
00d3ac9ee9ea/Suppression-of-Piracy-and-Maritime-Terrorism--A-Su  
49 Idem 46  

http://www.mcser.org/journal/index.php/mjss/article/viewFile/8224/7888
http://www.rk-marine-kiel.de/files/piraterie/infos/the_influence_of_modern_piracy_on_maritime_commercial_transport.pdf
http://www.rk-marine-kiel.de/files/piraterie/infos/the_influence_of_modern_piracy_on_maritime_commercial_transport.pdf
http://www.rk-marine-kiel.de/files/piraterie/infos/the_influence_of_modern_piracy_on_maritime_commercial_transport.pdf
https://www.usnwc.edu/getattachment/53a6b24e-4c7e-44f5-bcf9-00d3ac9ee9ea/Suppression-of-Piracy-and-Maritime-Terrorism--A-Su
https://www.usnwc.edu/getattachment/53a6b24e-4c7e-44f5-bcf9-00d3ac9ee9ea/Suppression-of-Piracy-and-Maritime-Terrorism--A-Su
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scenarios keep our attention: Pirates hired by terrorists to conduct some operations for them 

or attacks which are half way between private ends and political motivations. 

To start with we are going to shortly discuss the global fear that terrorists use the services of 

pirates to complete their mission. Indeed, for instance, it is easy to imagine a group of 

pirates going to hijack a vessel and bringing it back to their inland base. Instead of asking for 

a ransom to the ship owner they could sell it to terrorists groups who will use it later on to 

conduct one of their suicide operations. The question here is then to know if the pirates who 

initially stole the ship are considered as terrorists or not and how would such activity be 

qualified. There are until now no official records of such cooperation between both groups 

but authorities prefer to think about it and imagine such concepts before it is too late. 

However, there are still none legal initiative which threats this problematic and in case that 

such scenario happens the legal issue will be multiple and a revision of the actual rules will 

be more than needed.50 

The second reason making the distinction sometimes difficult is the fact that some rebel 

groups do not position them clearly in one of other side and they have motivations 

belonging to both approaches. The perfect example illustrating this problematic issue is the 

several attacks of the MEND in Niger. Hijackings, kidnappings, attacks of platforms are all 

activities they were conducting while claiming it was to get more money from the oil 

commerce and to subsidize their new investments in equipment and materials. Defining the 

clear and ultimate motivation for each attack appears to be really complicated and could 

lead to several problems of regulations interpretations in the case of a trial.51 

3.4 Tables  

The following table has for purpose to summarize what have been said in the short 

comparative analysis between piracy and maritime terrorism. It gives us a clear and direct 

overview of what are the elements which differ from one type of groups to the others, and 

which characteristics make them look like similar.   

 

 

 

                                                 
50 Idem 46  
51 Idem 46 
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Figure 5 : 

 

  

   

 

Next to this traditional approach in the distinction between both concepts some persons did 

try to find other criteria permitting an easier classification. This is for instance the case with 

Major Frederick Chew from the Singapore-Navy who proposed the use of 3 parameters to 

classify an attack. Those elements are « ends, means and effects », and they refer respectively 

to the opposition between economic gains and political motivations, to the contrast between 

basics tactics and advanced and developed tactics, and to the difference between tactical and 

strategic attacks. However, in the practice this technique does not seem to make the 

differentiation a lot easier and some groups or attacks remain difficult to identify and evolve 

in the grey zone.52  

                                                 
52 Major Chew Frederick, « Piracy, maritime terrorism and regional interests », available 

on : 
http://www.defence.gov.au/ADC/Publications/Geddes/2005/PublcnsGeddes2005_3103

10_PiracyMaritime.pdf  
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http://www.defence.gov.au/ADC/Publications/Geddes/2005/PublcnsGeddes2005_310310_PiracyMaritime.pdf
http://www.defence.gov.au/ADC/Publications/Geddes/2005/PublcnsGeddes2005_310310_PiracyMaritime.pdf
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All together the results of those three parameters can be represented on a graph and the final 

position on it will determine to which category an attack or a group belongs to. We can see 

an example of such graph in Figure 6 where few groups have been classified. 

Figure 6: 

 
Source : http://www.defence.gov.au/ADC/Publications/Geddes/2005/PublcnsGeddes2005_310310_PiracyMaritime.pdf   
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Chapter four – Relevant applicable regulations 

In the second half of the twentieth century maritime terrorism became a growing threat and different authorities, on an 

international and national level, have enacted and adopted regulations in view to « contre carrer » this problematic. In this 

chapter we are going to quickly discuss the most important ones and their implications on the maritime environment. We 

will also discover that some of those legislations had an important impact on safety procedures and especially within port 

areas such as it is the case with the ISPS code. 

4.1  SUA 1988 and its Platform Protocol 

 4.1.1 SUA Convention 

The two first texts that we are going to analyse are the Convention for the Suppression of 

Unlawful Acts against the safety of maritime navigation, also known as SUA, and its 

Protocol for the suppression of unlawful acts against the safety of fixed platforms located on 

the continental shelf. Both were adopted in Rome on the 10th of March 1988 and fall in 

direct reaction to the tragic attack on the Achille Lauro and the urgent need to define a 

framework to this new kind of attacks. Indeed, earlier, two international Conventions53 tried 

to solve the problems of unlawful acts on the sea by defining the concept of piracy. 

However, some attacks are not fulfilling the criteria described in those Conventions and 

escape by then to their application. The case of Achille Lauro gave place to numerous 

discussions concerning this issue. The global opinion was mitigated and some States, 

especially the United States, were defending the idea that the attack had to be considered as 

an act of piracy. In the other hand, Austria, Egypt and Italia were not sharing the same 

opinion and argued that the attack was of a completely different nature. On their initiatives 

the IMO decided to consider the topic as an urgent matter and that a processes for enacting 

a new regulation has to start as soon as possible. The Preparatory Committee wrote a draft 

version of the Convention based on the draft already submitted by the three initial States, 

who themselves have based their work on The Hague and Montreal Conventions54. The 

SUA Convention entered into force the First of March 1992, and only 67 States did ratify it 

until 11 September 2001. Nowadays they are 166 States which ratified the Convention.55  

                                                 
53 1958 Geneva Convention on the High Seas and the 1982 United Nations Convention on 
the Law Of the Sea. 
54 1970 The Hague Convention for the Unlawful seizure of aircraft; 1971 Montreal 
Convention for the suppression of unlawful acts against the safety of civil aviation. 
55 Tuerk Helmut, « Combating terrorism at sea – The suppression of unlawful acts against 
the safety of maritime navigation », available on : 

https://www.unodc.org/tldb/bibliography/Helmut%20Tuerk.pdf  

https://www.unodc.org/tldb/bibliography/Helmut%20Tuerk.pdf
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  The SUA 1988 is composed of 22 articles and 1 preamble where the purpose of this new 

regulation is explained and where the will of creating a harmonized approach is expressed. 

Concerning the scope of application we have to refer to Articles 1 and 2 which provide that 

a ship has to be understood as any vessel without permanent attach to the sea bed, and that 

the Convention does not apply to warships, ships operated by States for auxiliary services 

and to ships which have been removed from the navigation. 

Article 3 comes to define the different type of acts and activities which have to be considered 

as an offence or an unlawful act. While this Convention is in direct reaction to one of the 

most famous hijacking of the History, the authors never dared to use the word terrorism in 

their clauses because they wanted to remain as broad as possible and wanted to cover other 

kinds of illegal threats which may also lack of a legal framework. In this article it is for 

instance provided that seize a vessel and use force to do so, destroy a ship or its cargo, place 

a device which will severely damage the vessel, destroy maritime facilities, use violence or 

intimidation against persons on board, are all punishable acts. A simple attempt to 

accompanying one of those acts or being an accomplice in the operation are also considered 

as constituting an offence. 

 In Article 4 we can find a description of which kind of vessel‟s voyage and route this 

Convention does apply. Indeed, it is précised that only ships sailing or planning to sail on an 

international route and passing through different territorial seas. Concretely, if a vessel 

navigates only within the waters under a single State‟s jurisdiction then she will not benefit 

from the application of SUA Convention. However, if the alleged offender is found in the 

territory of a member State, then the regulation will still apply.  

Concerning the jurisdictions issues we have to refer to Articles 5 and 6. The first one set the 

obligation for member States to integrate, if it is not already the case, the list of offences 

described in Article 3 into their national system and should provide an adequate sentence in 

case of offence.  In the next article it is mentioned that States should have jurisdiction in the 

case of an attack against a ship flying the flag of the State, in the territory of the State or by a 

citizens of this State.  More, a State has also the possibility to have jurisdiction when a 

stateless person who is used to reside in the State is the offender, when a victim of the attack 

is a national and finally if the attack had for purpose to oblige the State to do or not do 

something. 

Another innovation that the SUA Convention brought concerns the procedure of 

extradition. Indeed, article 7 provides that when the offender is located within the territory 

of a State Party who did not establish jurisdiction on the case, it should keep the person in 

custody and assure that the person does not disappear before being extradited. 
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4.1.2 Criticisms 

After that we have analysed and discussed the most important articles of this Convention 

we are able to make some remarks and criticisms concerning its content. The first criticism, 

maybe of a more general aspect, concerns the way how issues are addressed and how the 

text is formulated. It is indeed expected from a text called « Suppression of unlawful acts » a 

more proactive and preventive approach than a repressive one focused on punishment. For 

instance, article 13 is the only one providing to the States to prevent preparation of unlawful 

activities on their territory, and to cooperate in the transfer and exchange of information 

before an attack in view to avoid such scenario. For the rest, majority of the articles only 

provide actions to take in reaction to an attack.56  

A second criticism which can be formulated against the SUA Convention relates to the 

double level of jurisdiction put into place. Indeed, according to article 6 § 1-2, a member 

State has an obligation to establish its jurisdiction in three defined situations, and have the 

possibility and right to do it also for three other cases. This character obligatory or 

discretionary could lead to some issue when determining who will have jurisdiction between 

two or more States.57 

Concerning the extradition related affairs; it is provided in Article 10 that any State which 

does not intend to extradite an offender should without any delay submit the case to its 

competent authorities. Those lasts ones should handle the case as they would handle any 

other national offence of grave nature. The criticism here is that there is no obligation to 

punish but only to take the case into consideration. Perpetrators could by then escape to 

their sentences due to some judiciary system‟s weaknesses.  

 4.1.3 The 1988 SUA Platform Convention 

The Protocol, composed of ten articles, was adopted on the same day as the SUA 

Convention and had for purpose to establish a legal framework on the attacks of platforms. 

The key concept of « fixed platform » is defined in Article 1 as « an artificial island, installation 

or structure permanently attached to the sea-bed for the purpose of exploration or exploitation of 

resources or for other economic purposes » and determines the kind of infrastructures to which it 

applies. 

 In its whole the Protocol is quite similar to the original Convention and do sometimes just 

copy a clause with few modifications adapted to platforms. The final idea is to apply exactly 

the same regime to platform as to ships. This is for instance the case of Article 2 which is, 

                                                 
56 Idem 56  
57 Ibidem  
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mutatis mutandis, the same as Article 3 of SUA and which define the different possible 

offences. This is also true for Article 3 of the Protocol which copies Article 6 of the initial 

Convention and which has for only difference the location of the platform, to know on the 

continental shelf.58 

 4.1.4 Criticisms 

Such as it is the case with the original Convention, the Protocol is not perfect and some 

criticism can be formulated. First of all, the definition of « fixed platform » gave place to 

several discussions and debates. Indeed, the definition does not include several installations 

because they do not have economic purposes. What should be considered as economic 

purpose remains a question to which it is difficult to answer and therefore different 

interpretations can be done.59 

The second criticism we can express against the protocol is again the lack of definition of a 

key concept. Indeed, several times is the term « continental shelf » used but there are no 

descriptions of it or references to other official definitions60 in use. Once more this is a 

problematic situation where conflicts of interpretations take place.61 

Finally, despite some consistent criticisms, together with the SUA Convention, both 

regulations represented the most concrete initiative to enhance a global cooperation in the 

fight against acts of violence at that time. They covered several important topics such as 

determining what should be considered as an offence and determining which possibilities do 

the member States have to intervene.
62

 

4.2 The 2005 SUA’s Protocol 

Almost two decades later, and after some tragic events such as the attacks of September 11, 

the global community decided that the present legislation was not strong enough and that an 

update was more than needed. Indeed, the tragic scenarios of 9/11 underlined the 

vulnerability of means of transport and the fact that they could be used as a weapon of mass 

destruction. Aircrafts were obviously the centre of attention of most legislators but the 

maritime environment became quickly another element of preoccupation.  

                                                 
58 Idem 56  
59 Idem 21,  P.  
60 Art. 1 of the 1958 Geneva Convention on the Continental Shelf ; Art. 76 Convention on 

the Law of the Sea of 1982. 
61 Idem 21, P.  
62 Idem 21 , P.  
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The initial version of the SUA Convention was not able anymore to respond to those new 

threats and forms of attacks. Therefore, in November 2001 the IMO adopted a Resolution 

aiming to review the actual regulations on the matters. The whole process took place in 

several steps and different complementary measures have been adopted before the adoption 

of SUA Protocol 2005. This is for instance the case of the different amendments made to the 

1974 Convention on Safety of Life at Sea (SOLAS) or the adoption of the ISPS Code (see 

4.3).  It is finally on the 14th of October 2005 that the Protocol is officially adopted and is 

composed of one Preamble and 24 articles.63  

As already mentioned, this new version of the Convention wanted to provide a better 

solution to the problem of maritime terrorism. This response was actually focused on four 

parameters. The first one was to consider more seriously the possibility for terrorists to use 

ships as means of transport or as weapons. The second concern relates to the hypothetical 

transport of proliferation equipment organised by vessels. Those two firsts elements together 

constitute the so called « scope-broadening requirements »64. Besides that there is also the need 

to extend the scope of extradition matters and revise it in a way to make it more efficient on 

a preventive level instead of on a post-event level. More, there is also the will to facilitate the 

preventive boarding‟s procedure and to provide a legal ground allowing such operations.  

Contrary to the two firsts which focus on a scope‟s extension, the two lasts ones try to put 

their attention on the functional operation.65 

Following this idea of innovation the first modifications can be found in Articles 1 and 2 

which give a list of several concepts‟ definitions to better illustrate the kind of attacks or 

threats, such as chemical weapons, described further on in the Protocol as an offense.  

Next to this list of definitions, another major clause in introduced and added to the SUA 

Convention and is known as Article 3bis. This article is important since it indirectly 

addresses the problem of maritime terrorism and defines several new offenses. As we 

already discussed it in chapter one, the list is quite broad and applies in case of attack having 

for purpose to intimidate civilians and authorities, or in the case where an explosive device 

is transported knowing that the final goal is to use it in a similar kind of attack. However, 

the transport of nuclear and chemicals products does not constitute an offense if a permit is 

granted for running this activity.  

                                                 
63 Idem 56  
64 Idem 11  
65 Idem 11  
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Concerning the focus on making the boarding of a vessel easier we will have to refer to the 

long Article 8bis of the amended Convention. It is provided that when a member State has 

sufficient and strong reasons to believe that a ship, or a person on board, has been involved 

or is going to be involved in any activity considered as an offense, and after having received 

the explicit authorization by the flag state, can conduct a boarding and research operation. 

More, the flag state could also allow the boarding state to conduct arrests, investigation and 

prosecution procedures. However, during the boarding and research phase, the member 

State has to respect different criteria and should treat the persons on board as good as 

possible, and violence should be used in last resort. Human dignity and rights do not have to 

be broken during this period and everything should be done to minimize the delays. In view 

to make the competent authorities more precautious with those particular scenarios, the 

Protocol provides that State Parties will be held responsible and liable for any damages 

caused if the reasons for the researches were unfounded or out of limits and proportions.66  

The Protocol brought also innovation in the domain of motives and procedures of 

extradition and legal assistance. Indeed, in the new articles 11 bis and 11 ter some precisions 

are made and provide for instance rights to refuse an extradition procedure. The first one 

provides that the different offenses should not been considered as political offense or as been 

motivated by political ideas and should be seen as normal offense. The second one provides 

that a State can refuse to extradite a person if the State has reasonable reasons to think that 

once delivered to the requesting country the person will be prosecuted due to her religion, 

race, nationality, gender, or other particular characteristics.67  

Finally, the 2005 Protocol did also come to modify the original Protocol of 1988 related to 

platform safety. In the new amended version an article 2bis is adopted and comes to enlarge 

the types of activities defined as offenses. Once more, this is just an adapted copy of the 

version applying to ships.  

 4.2.1 Criticism 

When starting to address the criticisms against the 2005 Protocol, the first one is without 

any doubt the way how it is legally addressed and presented. Indeed, numerous were the 

people who complained about the clarity and ease to read the new legal instrument. It is 

true that contrary to the normal practice, here the authors did not completely rewrite the 

Convention. In fact what they did was just mention, under the reference of different articles, 

all the elements which were added or removed from the original version, and obliging the 

reader to constantly switch from one version to the other one.  

                                                 
66 Idem 56  
67 Ibidem  
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A second remark or critic which can be expressed is still the lack of direct definition of 

maritime terrorism. While the preamble is obvious concerning the goal of this Protocol, and 

despite the quite clear allusion to it in the complete description made in Article 3bis the 

offenses are still not called terrorism and remain unlawful acts. Important discussions took 

place in view to decide rather the attacks should be especially named or rather keep an open 

description which could fit to others threats not identified yet. Due, inter alia, to a fast 

growing and unforeseeable threat they decided to keep the broader and more general 

approach as we know it nowadays. 

4.3 ISPS Code 

As it is mentioned here above, after the attacks of 9/11 the IMO decided to call for a review 

of the actual legal instruments in use and gave this difficult task to a Committee who 

succeeded almost four years later by the adoption of the 2005 SUA Protocol. However, 

during this period in-between authorities and legislators did not put their work aside and did 

collaborate in way to implement new security regulations. One of those is the adoption of 

the International Ship and Port Facility Security (ISPS) Code during the IMO Conference 

on the 12th of December 2002.68 This new codification has been added, such as few others 

amendments, to the SOLAS Convention and constitutes the new Chapter XI-2. The ISPS 

Code entered into force on the First of July 2004.69 

The purpose of the Code is to try to solve some security and safety problems encountered in 

the maritime domain, and especially in ships and ports facilities, by instating a set of 

requirements to fulfil. The main idea is to obtain, collect and share information as soon as 

possible and being able to respond faster and more adequately to the threat.70 

One particularity of the Code is that it is composed of two parts, Part A and Part B, which 

differ in their level of obligations. Indeed, in the first and compulsory part, we can find 

different clauses providing the security requirements that have to be met by port authorities, 

governments and shipping companies. In contrary, in the second part, guidelines are given 

on how to reach those requirements but they are not compulsory and parties are free to use 

                                                 
68 Idem 2  
69 Idem 11  
70 Idem 11  
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others means to comply with it. Moreover, in Part B, attention is put on different domains 

which could be seen as vulnerable or as a weakness in the implementation of the Code.71 

According to Clause 3 of Part A, the ISPS Code applies to passengers and commercial 

vessels having a gross tonnage above or equal to 500 and operating on international routes, 

to port infrastructures receiving such vessels, and to offshore drilling units.  

In Part A three different level of security are defined and in each situation different 

operations and actions have to be taken in view to assure the safety. The first level refers to a 

general situation where a minimum of security measures should be continuously 

maintained. Entering into the second level implies that specific additional security measures 

have to be taken for a certain period of time due for instance to a recent attack or an 

increase in the risk of attack. Finally, the last level is the situation where protective measures 

are even more increased due to the potential imminent attack while not knowing what the 

target will be. 72 

Concerning the new government‟s obligations mentioned in the Code we can cite the 

following ones which are probably the most important ones. The first task for a government 

is to set the different security levels in an appropriate way and to define some guidelines to 

follow in view to be protected from incidents. Related to this role a government is also 

responsible for the assessment of port facilities and security plans, and has to determine if a 

port needs the presence of a security officer within its facilities. Obviously, while doing so 

the Government has to comply with SOLAS Regulation. Another responsibility they have is 

to share information and instructions with ships and ports in a situation of level 3. Finally, 

Governments have also the duty to issue International Ship Security Certificates (ISSC) to 

vessels which fulfil the requirements and which are flying the flag of the State.73 

Concerning the shipping companies, they also have obligations which need to be fulfilled in 

view to assure the maritime safety. In a first time they need to nominate a responsible for 

                                                 
71 Lieutenant Commander McNaught Fiona, « Effectiveness of the International Ship and 
Port Facility Security (ISPS) Code in addressing the maritime security threat », available 

on : 

http://www.defence.gov.au/ADC/Publications/Geddes/2005/PublcnsGeddes2005_3103
10_Effectiveness.pdf  
72 Mandatory requirements regarding the provisions of chapter xi-2 of the international 
convention for the safety of life at sea, 1974, as amended, Clauses 2.1.9-10-11, available on : 

http://www.svg-
marad.com/Downloads/International%20Conventions/ISPS%20Code.pdf  
73 Idem 72  

http://www.defence.gov.au/ADC/Publications/Geddes/2005/PublcnsGeddes2005_310310_Effectiveness.pdf
http://www.defence.gov.au/ADC/Publications/Geddes/2005/PublcnsGeddes2005_310310_Effectiveness.pdf
http://www.svg-marad.com/Downloads/International%20Conventions/ISPS%20Code.pdf
http://www.svg-marad.com/Downloads/International%20Conventions/ISPS%20Code.pdf
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the company, the Company Security Officer (CSO), and one on each ship, the Ship Security 

Officer (SSO), and who are all required to follow trainings and learn special skills. More, the 

CSO has to be sure that the ship under his responsibility went and succeeded in the Ship 

Security Assessment, and that a Security Plan determining the different measures to adopt 

in typical situations has been correctly implemented.74 

Finally, concerning Port responsibilities, it is quite similar to what has been analysed on the 

shipping company‟s level. Indeed, Port authorities also have the duty to appoint Port 

Facility Security Officers. One of their tasks is naturally to conduct the Port Facility Security 

Assessments and assure the development and implementation of level‟s adapted Security 

Plans. 

4.3.1 Criticisms 

Despite that the implementation of this Code remarkably increases the safety of ships and 

port facilities it does not for all that remove all the possibilities and risks of attacks.75  

The first criticism relates directly to this problem. Indeed, in its scope of application the 

Code excludes small vessels and all inland navigation‟s operations. Therefore, for instance, 

ports located on a river and where no international ships are coming do not need to comply 

with the security measures. This vulnerability leaves several opportunities to terrorists 

willing to escape the regulation.76   

Another criticism concerns the level of safety measures put in place nationally. Indeed, the 

Code only provides that each State should take the adequate measures without really 

précising what they concretely are. This situation leads each country to freely interpret and 

adopt the measures they want. Obviously, due to different reasons such as political and 

cultural, the average of national standards adopted will sensitively differ from one country 

to another one. This is especially true regarding the States of Convenience which are famous 

for their permissiveness, and where serious doubts can be formulated regarding the 

enforcement of those security measures.77 

                                                 
74 Ibidem  
75 Idem 56  
76 Idem 22, p. 118 
77 Idem 72  
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The third remark we can express against the Code is the fact that it still does not solve and 

ignore a key element for security matters. Indeed, the problem of identity check of seafarers 

is still on the table and needs further improvements.78 

Finally, due to its preventive approach the Code does not discuss the situations post events. 

Indeed, it is expected from the member States‟ governments to deal with the consequences 

following an attack according to the national laws and that they take the initiatives needed 

to respond.79 

4.4 PSI and CSI 

Besides the ISPS Code two other relevant initiatives have been taken on the international 

level and need to be quickly discussed. They follow the same purpose as the Code and try to 

fill its gaps by providing extra security measures. Those two programs are the Proliferation 

Security Initiative (PSI) and the Container Security Initiative (CSI).  

 4.4.1 PSI 

The first initiative, PSI, tries to propose a solution to the problem of proliferations of 

weapons of mass destruction (WMD), especially after the case of the North Korean vessel 

So San80. Therefore, on the 31th of May 2003 Georges W. Bush made a public 

announcement concerning the launching of this program. It enhances the co-operation 

between member States in the fight against this threat by different means. First it is expected 

from the member States to proactively participate in the collecting and sharing of 

information‟s activities with the other States. And secondly, it provides a list of four 

Interdictions, which defines the role of each member and the missions they have to 

accomplish.81 

The first Interdiction provides that members should, alone or in cooperation, take efficient 

measures against the transport of WMD or related items to or from « state and non-state 

                                                 
78 Ibidem  
79 Ibidem  
80 This case showed that even if a State boarded a vessel and discovered suspicious items, it 

is not allowed to seize them if the owner can prove that the operation is permitted by the 
competent authority. 
81 Malirsch Maximilian, Prill Florian, « The Proliferation Security Initiative and the 2005 
Protocol to the SUA Convention », available on : 

http://www.zaoerv.de/67_2007/67_2007_1_b_229_240.pdf  

http://www.zaoerv.de/67_2007/67_2007_1_b_229_240.pdf
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actors ». Those ones refer in fact to the countries or entities which are subject of 

interdictions because they have been recognized as active in the proliferation. 

The second Interdiction requires from the States to adopt an efficient procedure for the 

transfer of relevant information concerning suspicious activities. They should also take care 

of the confidentiality of such intelligence and they should take the most initiatives possible 

to ameliorate the collaboration on the field. 

Governments are also encouraged by the third Interdiction to update and strengthen their 

competent authorities by revising their structures, roles, and competences. Following the 

same idea, they are also invited to adopt new national regulations to give a better 

framework to the problematic on a local level.   

Finally, the last Interdiction provides that governments should take specific measures 

against the concerned threat. There are six actions which are : not contributing to the 

transport of such items to states or non-state actor of proliferation nor allow a citizen from 

such country to do so ;  to board and search vessels under their jurisdiction, in the territorial 

sea of internal waters, if they are suspected of being involved in proliferations related 

activities and to seize the forbidden cargoes ; to agree on the boarding of a vessel flying its 

flag by another State and seize the prohibited items if present ; to undertake appropriate 

actions in the boarding and searching of suspicious vessels flying flags of convenience and 

located within their internal waters, territorial seas or contiguous zones, and to reinforce the 

conditions to enter or leave a port and the territorial sea for suspicious vessels which could 

be subject to special investigation requests ; to require the landing of a suspected airplane 

while transiting the airspace of the States, or even to decline the access to the national 

airspace ; and to conduct inspections of all the means of transport or facilities used by 

suspected cargoes. 

As we can see in the last paragraph, the scope of application of this Initiative is not only 

limited to the maritime environment, but does also apply to air and road traffic.82 

 4.4.2 Criticism 

The Proliferation Security Initiative did unfortunately not solve all the problems and some 

weaknesses can be highlighted. The first issue concerns the number of vessels flying a 

member State‟s flag. Indeed, there is approximately 50% of the global fleet, in 2007, which 

is flying the flag of a non PSI signatory country. We easily understand that in such 

                                                 
82 Proliferation Security Initiative: Statement of Interdiction Principles, available on : 

http://www.psi-online.info/Vertretung/psi/en/07-statement/Interdiction-Principes.html  

http://www.psi-online.info/Vertretung/psi/en/07-statement/Interdiction-Principes.html
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circumstances the program has difficulties to emerge and to impose itself in the common 

practice. 

Another criticism, related to the first issue, refers to the very low number of countries of 

convenience which did join the Initiative. Indeed, several countries suspected of applying 

low procedure‟s criteria did not sign it and remains therefore out of the application field of 

it. 

Further, still related to the problem of signatories, there are different countries which are 

simply not interested at all by the implementation of such rules or are even opposed to such 

idea because going against their ideologies, benefits or interests such as it is the case for Iran 

and North-Korea. 

Finally, there were also several claims concerning the need of more transparency in the 

collaboration between parties, and especially an improved coordination which would 

facilitates the possibilities for foreign authorities to accomplish their mission of detection 

and interdiction.83 

 4.4.3 CSI 

The Container Security Initiative is also one of the safety measures which have been 

adopted between the World Trade Centre‟s attacks of 2001 and the adoption of the 2005 

Protocol SUA, and has been proposed by the U.S. Customs and Border Protection‟s (CBP). 

The main purpose of this Program is to try to secure the borders and the international 

commerce against the use of containers for terrorist activities. Therefore, the CSI foresees 

the presence of an inspection team at foreign ports where they will be able to conduct a 

control procedure of the suspicious container before they are loaded on vessel sailing to the 

United States of America.84  

                                                 
83 Nikitin Mary Beth, « Proliferation Security Initiative », available on : 

https://books.google.be/books?id=oX7yasSk-
y4C&pg=PA8&lpg=PA8&dq=critics+PSI+initiative&source=bl&ots=iB4YsJwDFb&sig=

YGmftmRIGxVLG7qhyhycyYaQ7lE&hl=fr&sa=X&ved=0ahUKEwjfg--
AptDMAhUwSJoKHRiADEIQ6AEIYjAI#v=onepage&q=critics%20PSI%20initiative&f=

false  
84 US CBP, Container Security Initiative In Summary, May 2011, available on : 

 https://www.cbp.gov/sites/default/files/documents/csi_brochure_2011_3.pdf  

https://books.google.be/books?id=oX7yasSk-y4C&pg=PA8&lpg=PA8&dq=critics+PSI+initiative&source=bl&ots=iB4YsJwDFb&sig=YGmftmRIGxVLG7qhyhycyYaQ7lE&hl=fr&sa=X&ved=0ahUKEwjfg--AptDMAhUwSJoKHRiADEIQ6AEIYjAI#v=onepage&q=critics%20PSI%20initiative&f=false
https://books.google.be/books?id=oX7yasSk-y4C&pg=PA8&lpg=PA8&dq=critics+PSI+initiative&source=bl&ots=iB4YsJwDFb&sig=YGmftmRIGxVLG7qhyhycyYaQ7lE&hl=fr&sa=X&ved=0ahUKEwjfg--AptDMAhUwSJoKHRiADEIQ6AEIYjAI#v=onepage&q=critics%20PSI%20initiative&f=false
https://books.google.be/books?id=oX7yasSk-y4C&pg=PA8&lpg=PA8&dq=critics+PSI+initiative&source=bl&ots=iB4YsJwDFb&sig=YGmftmRIGxVLG7qhyhycyYaQ7lE&hl=fr&sa=X&ved=0ahUKEwjfg--AptDMAhUwSJoKHRiADEIQ6AEIYjAI#v=onepage&q=critics%20PSI%20initiative&f=false
https://books.google.be/books?id=oX7yasSk-y4C&pg=PA8&lpg=PA8&dq=critics+PSI+initiative&source=bl&ots=iB4YsJwDFb&sig=YGmftmRIGxVLG7qhyhycyYaQ7lE&hl=fr&sa=X&ved=0ahUKEwjfg--AptDMAhUwSJoKHRiADEIQ6AEIYjAI#v=onepage&q=critics%20PSI%20initiative&f=false
https://books.google.be/books?id=oX7yasSk-y4C&pg=PA8&lpg=PA8&dq=critics+PSI+initiative&source=bl&ots=iB4YsJwDFb&sig=YGmftmRIGxVLG7qhyhycyYaQ7lE&hl=fr&sa=X&ved=0ahUKEwjfg--AptDMAhUwSJoKHRiADEIQ6AEIYjAI#v=onepage&q=critics%20PSI%20initiative&f=false
https://www.cbp.gov/sites/default/files/documents/csi_brochure_2011_3.pdf
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Since its adoption in 2002 the Program kept attracting new interested parties and is 

presently active in 58 ports located worldwide. This non negligible network permits to pre-

screen more than 80% of all the cargo shipped by sea to the USA.85  

In its solution for the threat of maritime terrorism the CSI proposes to focus on three 

parameters which will constitute the core of the Program. The first one consists of 

identifying the high risks containers. Therefore, different automated tools are used by the 

CBP and they identify potentially dangerous containers. Those tools detect the containers 

by using advanced information and strategic intelligence. The second element comprises the 

pre-screening and evaluation of the containers before being shipped and it usually takes 

place at the beginning of the supply chain, and especially at the port of departure. Finally, 

the third element provides the use of advanced and fast technologies which would not cause 

too much delay. Indeed, a pre-screening of containers is a task which requires a lot of time, 

and time is quite expensive especially in the maritime environment. Therefore, and in view 

to reduce the slowing down we can use big X-ray and Gamma ray scanners such as 

radiation detectors. For a more detailed overview of the whole procedure of containers 

inspection we can refer to Annexe 6.86 

 

 

 

 

                                                 
85 Idem 
86 US CBP, « CSI : Container Security Initiative », available on : 

https://www.cbp.gov/border-security/ports-entry/cargo-security/csi/csi-brief  

https://www.cbp.gov/border-security/ports-entry/cargo-security/csi/csi-brief
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Chapter five – Liability or Property insurance 

When talking about insurance we should in fact be more precise and we should determine which category we are talking 

about. Indeed, within the transport insurance there are actually two different « families » which are liability and property. 

Each of them has its own specifications and they do not cover the same kind of risks or damages. Therefore, in the following 

chapter, we will study and compare both concepts in view to be able to establish appropriate links with the maritime 

terrorism and their activities.  

“You don‟t need miracles in the west. You have insurance.” 

Brother Yun  

5.1 Property insurance 

As its name clearly indicates it, the purpose of this insurance is to cover the loss and 

damages of a property and to provide compensation to protect or repair the insured 

property. However, properties can be of different types and therefore two subcategories exist 

with their own specialisations. In one hand we have the ones related to the means of 

transport, also known as hull insurance, and in the other hand we have the cargo insurance 

which concerns the goods transported. However, container boxes are not considered as 

cargo or as hull and are therefore excluded from those property insurances. They need 

special covers or use the Through Transport Club (TT Club)87 system. 

 5.1.1 Cargo insurance 

When subscribing for such type of insurance we in reality take a cover for the cargo against 

any loss or damage which could happen. Within the sales conditions we will be able to find 

relevant information such as the INCO-terms which define the type of transport which will 

be used and who of the seller or the buyer has to undertake insurance.88 

 5.1.2 Hull insurance 

Contrary to the first type of property insurance, this one aims to protect the means of 

transport itself and its structures. One interesting advantage is that ships which are still 

under construction can also be insured and benefit from a cover. 89 

                                                 
87 TT Club: “leading provider of insurance and related risk management services to the 
international transport and logistics industry. Insurers of 80% of the world‟s containers and 

46 of the top 100 ports. » 
88 Bernauw Kristiaan, « Course of “Transport Insurance””, Universiteit Gent, p.35 
89 Idem   



 

Introduction 47 
 

5.2 Liability insurance 

Such as it is the case within the property insurance, we find two distinct subcategories 

within the liability covers. This distinction relates immediately to the two type of existing 

liabilities which are to know: contractual and extra-contractual or tort responsibility. In the 

first one the carrier will engage his liability vis-à-vis the shipper, while in the second one it 

will be engaged vis-à-vis third persons who have been affected by the insured objects. 

 5.2.1 Contractual liability insurance 

 A carrier who is not fulfilling duly the responsibilities included in his contract can be 

covered if he did subscribe the appropriate insurance. Indeed, if there is a breach or poor 

performance of the contract when the carrier was transporting the goods he will be 

automatically liable vis-à-vis his contracting party and this can lead to huge sum for 

compensation. Fortunately, this kind of insurance is there to avoid such situation and to 

transfer the risks on the head of the insurance company.90 

 5.2.2 Extra-contractual liability insurance 

In a shipping operation, goods which are transported are most of the time in presence of 

other goods or persons who are not part of the carriage contract. It is by then not impossible 

that the concerned goods end up by injuring a person in the surrounding or damage other 

goods and properties. More, the vessel used for the voyage could enter into collusion with 

another ship and cause damages to the goods and persons on its board as well. Therefore, 

extra-contractual liability insurance has been put in place to cover such situations. A 

situation arises where a third person is affected by the insured goods for which the carrier is 

responsible during the carriage.91 

5.3 Maritime terrorism and the liabilities problems 

It appears from the practice that only few discussions take place after a maritime attack 

concerning the property insurance. Indeed, as we will see it later on, the owner of the 

damaged or destroyed property will obtain compensation quite easily, at the condition that 

he took the adequate insurance cover. Further there is no need to discuss. In the opposite, 

the question of liability seems to be more sensitive and different opinions have been shared. 

                                                 
90 Idem 89, p.36 
91 Idem 89, p.37 
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It is true that for instance when arrives the moment when we have to determine if the 

captain of a hijacked ship is liable or not the answer seems not to be really clear. 

RAND, in its book « Maritime terrorism: Risk and liability » of 2005 dedicated a whole 

chapter on the analysis of this particular issue. Despite that it mainly focuses on the problem 

within the United States, it remains a useful source of reflections and underlines the 

different difficulties that we find also in other legal systems. More, in Figure 7 we can see 

the list of important questions which need to be answered to while dealing with the question 

of liability. Those are essentially related to the location of the attack, the type of victims, 

which legal system should be applied and who is susceptible to be sued. 

Figure 7 : Liability issues in Maritime terrorism 

 
Source : RAND, P.42 
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 5.3.1 Third Party claimants and defendants: who are they ? 

Actually, the basis of the problem resides in the fact that the perpetrators are leading a 

suicide attack, or they are international fugitives that we cannot locate. Therefore, the 

victims seeking for compensations will automatically try to find someone else they could 

hold responsible and go to court with a civil claim. In this context, every single party which 

had the occasion to prevent an attack or mitigate the effects is susceptible to be sued. 

Concretely it concerns carriers, ship owners, ports infrastructures, sellers, the building 

company of the vessel, the provider of security equipment and services. Some of those 

parties are also victims of those attacks and unfortunately become also responsible and 

liable vis-à-vis the other victims.92 

First, for several authors, it is only possible to establish the liabilities once the different 

potential victims have been identified. Therefore, Figure 8 shows an example of the different 

hypothetical adverse effects which could follow an attack against a passenger‟s vessel and 

against a container ship. From the analysis of this table we can also quite easily define who 

the claimants will be and which kind of liability is involved on different level of each 

scenario. It is clear that in case of ferry‟s attack the centre of focus will be on deaths, injuries 

and material damages, while in case of attack on container ship the casualties will be 

considerably lower but will have serious consequences on the supply chain of several 

parties. 

Besides those « obvious » liabilities questions, some discussions took also place to know how 

far we could go in the reflection while following this idea. Some authors came with the 

proposition that directors and corporate officers could also be liable vis-à-vis their 

shareholders due to disclosure insufficiency. Indeed, the last ones could claim that they were 

not properly informed on the risks incurred and need therefore a compensation for the 

losses. This particular issue is however not solved yet, but remains interesting to underline 

because it clearly shows the difficulties linked to determining the liability and that claimants 

appear sometimes to be unexpected parties suffering in fact from indirect consequences.93 

 

 

 

                                                 
92 Idem 22, p. 39-40 
93 Idem 22, p. 49-50  
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Figure 8:  

  
Source : RAND, P.48 

 5.3.2 Argumentation 

Usually, victims of such tragic events are concentrating their argumentations around two 

main topics which constitute a breach of legal obligations. Those two issues are the « duty of 

care » and the « foreseeability », and together they are part of the negligence theory. 

The breach of duty of care relates in fact directly to the obligation of making the vessel 

seaworthy in its global meaning. It implies that more than the structural components it also 

needed to take care of the selection of the appropriate crew members and officers. Linked to 

this first argument, the second one concerns the obligation to take all the reasonable 

measures against identified and known risks.94  

This argumentation based on negligence is even more true and easy to apply since, as we 

saw it previously, different safety initiatives have been adopted on an international level and 

several parties have to fulfil numerous criteria to be able to operate. Indeed, the ISPS Code, 

the PSI and CSI Initiatives changed the usual framework of security and minimum 

                                                 
94 Idem 22, p.62-63 
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standards have been adopted. More than assuring the global safety, those standards if 

fulfilled and respected, will provide a system of protection for the ship owner, operator, or 

other party. However, if one of the requirements appears to be missing it will provide a 

golden opportunity for the claimers.95 

 5.3.3 Contractual liability case 

As we mentioned it, sometimes an attack can have indirect effects or consequences which 

become noticeable after a certain period of time. This is especially the case when through an 

attack several supply chains are affected or even paralyzed. This will have on the 

economical aspect a huge impact. But from a more legal point of view this will include a 

breach in the obligations of different contracts, implying liabilities for the damages incurred.  

In view to determine which party is going to bear the costs we have to refer to the terms of 

the contract. We have to search what is provided by the clauses and see if reasons for non-

execution are expressly named. Most of the time such kind of attacks will not be clearly 

mentioned and we will therefore have to see what is considered as force majeure and gives 

place to several discussions and interpretations. However, the most difficult situation is 

where a contract does not provide any clear answer to this question and does not address 

the problem of terrorism. In such situation it is the judge who will have to take the final 

decision based on the contract in its whole and the existing jurisprudence.96 

5.4 Relevant regulations 

In the maritime environment, several domains have been subject to regulations and to 

special measures. This is obviously also the case concerning the question of liability of the 

different involved parties, and different laws threat about this matter in their provisions. In 

the following section we are going to analyse five of the most important ones and which 

affect different areas of the maritime world. For reasons of ease we will mainly focus on the 

last version adopted for each of them and we will not go through the different compensation 

evolutions. 

 5.4.1 Hague-Visby and COGSA  

The Hague-Visby Rules are international rules for the matters of international carriage of 

goods by sea. Firstly adopted in 1968, and later on amended in 1979, the Hague-Visby Rules 

are in fact an update of the original Hague Rules of 1924 and which needed some 

                                                 
95 Idem 22, p. 64-65 
96 Idem 22, p.67-68 
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modifications. At that time, one of the major issues was the fact that carrier were often more 

powerful than shipper and time was arrived to change the trends and to better protect the 

customers. Those rules were since the very beginning an important source of inspiration for 

the American authorities who decided to adopt a similar set of rules with national 

specificities.  

Originally published in the Appendix of the 46 U.S.C , the Carriage of Goods by Sea Act is 

an American initiative which tries to adequately allocate the risks of loss and defines a strict 

framework for the determination of liability. Its scope of application is limited to the 

international shipping operations running under a bill of lading, or when a Paramount 

clause is provided in the contract, and the vessel is leaving or entering the United States 

territory. The COGSA applies also based on the principle of « tackle to tackle » and implies 

a quite short period of liability for the carrier since it runs from moment of loading to 

moment of unloading of the goods. It is important to note that since its very beginning, 

COGSA has always been inspired by the Hague Rules and remains quite loyal to the 

original text.97 

In §1303 of the 46 U.S.C the different duties of the carrier are clearly cited and explained. 

The first responsibility lies in the obligation of due diligence to make the ship seaworthy. 

This implies to take three main actions. The first one is, obviously, to assure the 

seaworthiness of the vessel literally speaking and verify that the ship is ready to sail without 

any problem. For the second action, the carrier has to provide the appropriate equipment, 

supply the ship and foresee the appropriate crew and persons. Finally, the last action to 

undertake is to assure that the different parts of the vessel are ready to receive the goods they 

will have to carry, and check the temperature in the cooling areas.98  

Still in the same paragraph, a second duty of the carrier is expressed and concerns the 

handling of cargo and goods. Indeed, it is provided that « The carrier shall properly and 

carefully load, handle, stow, carry, keep, care for, and discharge the goods carried. »99  

                                                 
97 Jones Peter, « The Restricted Scope of US COGSA », available on : 
http://www.forwarderlaw.com/library/view.php?article_id=284  
98 COGSA 1936, available on : http://www.cargolaw.com/cogsa.html#responsibilities  
99  Robert Force  , A. N. Yiannopoulos, Martin Davies, « Admiralty and Maritime Law »,  

                   , p.230, available on : 

https://books.google.be/books?id=uQhZ4yajjOgC&pg=PA230&lpg=PA230&dq=duty+of

+care+maritime+law&source=bl&ots=go30PazxnU&sig=eZD-
zJrIc2pbJxzPg2P7MBUubH8&hl=fr&sa=X&ved=0ahUKEwjXkdu6rtLMAhUiLMAKHf6

TCPcQ6AEIIzAB#v=onepage&q=duty%20of%20care%20maritime%20law&f=false    

http://www.forwarderlaw.com/library/view.php?article_id=284
http://www.cargolaw.com/cogsa.html#responsibilities
https://www.google.be/search?hl=fr&tbo=p&tbm=bks&q=inauthor:%22Robert+Force%22
https://www.google.be/search?hl=fr&tbo=p&tbm=bks&q=inauthor:%22A.+N.+Yiannopoulos%22
https://www.google.be/search?hl=fr&tbo=p&tbm=bks&q=inauthor:%22Martin+Davies%22
https://books.google.be/books?id=uQhZ4yajjOgC&pg=PA230&lpg=PA230&dq=duty+of+care+maritime+law&source=bl&ots=go30PazxnU&sig=eZD-zJrIc2pbJxzPg2P7MBUubH8&hl=fr&sa=X&ved=0ahUKEwjXkdu6rtLMAhUiLMAKHf6TCPcQ6AEIIzAB#v=onepage&q=duty%20of%20care%20maritime%20law&f=false
https://books.google.be/books?id=uQhZ4yajjOgC&pg=PA230&lpg=PA230&dq=duty+of+care+maritime+law&source=bl&ots=go30PazxnU&sig=eZD-zJrIc2pbJxzPg2P7MBUubH8&hl=fr&sa=X&ved=0ahUKEwjXkdu6rtLMAhUiLMAKHf6TCPcQ6AEIIzAB#v=onepage&q=duty%20of%20care%20maritime%20law&f=false
https://books.google.be/books?id=uQhZ4yajjOgC&pg=PA230&lpg=PA230&dq=duty+of+care+maritime+law&source=bl&ots=go30PazxnU&sig=eZD-zJrIc2pbJxzPg2P7MBUubH8&hl=fr&sa=X&ved=0ahUKEwjXkdu6rtLMAhUiLMAKHf6TCPcQ6AEIIzAB#v=onepage&q=duty%20of%20care%20maritime%20law&f=false
https://books.google.be/books?id=uQhZ4yajjOgC&pg=PA230&lpg=PA230&dq=duty+of+care+maritime+law&source=bl&ots=go30PazxnU&sig=eZD-zJrIc2pbJxzPg2P7MBUubH8&hl=fr&sa=X&ved=0ahUKEwjXkdu6rtLMAhUiLMAKHf6TCPcQ6AEIIzAB#v=onepage&q=duty%20of%20care%20maritime%20law&f=false
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Besides those to grounds of liability for the carrier in case of breach of his duty, COGSA 

provides a list of situations where exemptions and limitations of liability are possible to 

plead, and situations where there is no escape. Therefore, we have to refer to § 1304 and its 

subsequent elements.100 

It starts with the seaworthiness and remind that the carrier should not be liable of any losses 

and damages occurred due to seaworthiness if he can prove that: he did properly conduct 

his duty of due diligence to ensure the condition of the vessel, he hired adequate crew 

members and furnished the needed equipment, and verified the readiness to welcome goods 

in each storage space.  

The second point refers to a non-exhaustive list of so called « uncontrollable causes of loss » 

and provides exemption of liability should one of those events happening during the 

carriage. It goes from a navigational fault from the captain to measures of quarantine 

restrictions, passing by Act of God and perils of the sea. Related to our topic of discussion 

we find exemptions for cases of Act of War, Act of Public Enemies, strikes or lockout, and 

riots.  

The fourth point of the paragraph concerns the deviations problems. Here, it is provided 

that should the ship deviate from its original route in view to save life or property, this 

should not constitute a breach of the contract, implying that the carrier will not be liable for 

the losses and damages following the deviation. 

Finally, the amount of liability can be found in point 5 of paragraph 1304. COGSA fixes 

here a limit of responsibility to $500 per package. In a situation where no package system is 

used, than this amount will be the same per customary freight unit. However, if the value of 

those goods has been mentioned beforehand in the Bill of lading, than it is this sum which 

will represent the maximum liability amount. More, an agreement can be concluded 

between the parties and they can fix another amount of maximum liability, at the condition 

that it remains with a higher value than when using the basic formula. 

5.4.2 2002 Protocol Athens Convention  

It is on the 23rd of April 2014 that the 2002 Protocol to the Athens Convention relating to 

the carriage of passengers and their luggage by sea entered into force. It has for purpose to 

relatively increase the existing limits for the ship‟s liability related to deaths and injuries, 

                                                 
100 Radzik Edward C., White Gerard W., « Understanding the Carriage of Goods by Sea 

Act », available on : https://www.aimu.org/aimupapers/COGSAPresentation.pdf  

https://www.aimu.org/aimupapers/COGSAPresentation.pdf
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damages and losses to luggage and vehicles. Another particularity is the obligation of being 

insured and the possibility for passengers to apply the so called « direct action ».101  

Concerning the liability of the carrier we have to refer to the new article 3. It provides that 

for deaths or personal injuries resulting from a shipping accident the carrier shall be liable up 

to 250 000 SDR102 excepted if he can prove that it is the tragic consequence of an act of war, 

hostilities, insurrection or natural phenomenon. This will be also true if he can prove that a 

third party did voluntary provoke the accident. Article 3 provides also that carrier should be 

liable if the deaths, injuries, or luggage losses are a direct consequence of the carrier 

negligence or fault. 

In the new Article 4bis, another compulsory duty is provided and requires from the carrier 

to subscribe to an insurance or to have a sufficient financial security at disposal. The 

competent authority should grant a certificate to the duly insured carrier or when it receives 

the proof that the financial security does exist. 

Concerning the limitation of liability for death and injury the 2002 Protocol introduces a 

new amount and replaces the maximum of 700 000 francs per carriage by 400 000 SDR per 

passenger. To note that Member States have the possibility to raise even more this amount 

when transposing the law on a national level. Maximum amounts for liability in case of 

damages to goods or vehicles have also been modified and amount to 2250 SDR per 

passenger per carriage for cabin luggage, to 12700 SDR for vehicles and luggage within, and 

3375 SDR per person per carriage for the other types of luggage. 

  5.4.2.1 IMO 2006 Reservation 

In October 2006, the Legal Committee of the IMO adopted a Reservation to the 2002 

Protocol and new measures concerning the limitation of liability in case of war or terrorism 

event. Indeed, by adopting the « Guidelines for the implementation of the Athens 

Convention, to allow limitation of liability in respect of claims relating to war or terrorism » 

the IMO wanted to provide a greater protection to the passengers by putting the States in a 

position to ratify the Protocol of 2002.103 

The Reservation provides that Governments have, depending the situation, the right to 

reduce the amount of maximum liability to 250 000 SDR per passenger, or 340 million SDR 

                                                 
101 GARD, « Athens Protocol 2002 in a nutshell », available on :  
http://www.gard.no/web/updates/content/20740184/athens-protocol-2002-in-a-nutshell  
102 SDR= Special Drawing Right. 1SDR = 1,41 $ or 1,24 €. (Value on 13th May 2016) 
103 http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/Athens-

Convention-relating-to-the-Carriage-of-Passengers-and-their-Luggage-by-Sea-(PAL).aspx  

http://www.gard.no/web/updates/content/20740184/athens-protocol-2002-in-a-nutshell
http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/Athens-Convention-relating-to-the-Carriage-of-Passengers-and-their-Luggage-by-Sea-(PAL).aspx
http://www.imo.org/en/About/Conventions/ListOfConventions/Pages/Athens-Convention-relating-to-the-Carriage-of-Passengers-and-their-Luggage-by-Sea-(PAL).aspx
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per ship depending which one is the lowest. This particular situation relates especially to the 

domain of war insurances. Indeed, according to the Guidelines, those insurances shall cover 

the liability in case of death or injury provoked by104 :  

• « war, civil war, revolution, rebellion, insurrection, or civil strife arising therefrom, or any 

hostile act by or against a belligerent power;  

• capture, seizure, arrest, restraint or detainment, and the consequences thereof or any attempt 

thereat;  

• derelict mines, torpedoes, bombs or other derelict weapons of war;  

• act of any terrorist or any person acting maliciously or from a political motive and any action 

taken to prevent or counter any such risk; 

•  confiscation and expropriation ».105  

However, the carrier benefits also from a limitation of liability in different situations. First, 

when the amount of claims from individual passengers is above the 340 million SDR per 

ship he could invoke his limitation at the condition that the amount is proportionally 

distributed between the claimants, in one or several payments, and with a notice period of 

30 days. The second situation is the presence of an event named in the War Automatic 

Termination and Exclusion Clause.106 

 5.4.3 Antwerp cargo insurance policy of 2004 

The Cargo Insurance Policy of Antwerp was adopted on the 20th of April 2004 and comes 

to update the old version of 1859. However, this is not a regulation as such and is in fact a 

so called « Model Policy ». The purpose of the new one is still the same and tries to give a 

clearer framework to the insurance of goods and objects while being shipped from a place to 

                                                 
104 Martínez Gutiérrez Norman A., «  Limitation Of Liability in International Maritime 

Conventions: The Relationship Between Global Limitation Conventions and Particular 
Liability Regimes  »,                          , p. 142, availble on : 

https://books.google.be/books?id=xwmsAgAAQBAJ&pg=PA142&lpg=PA142&dq=p%2

6i+terrorism+insurance&source=bl&ots=AY71wnUZJY&sig=cBLuVj7K7CKsijfj-

Y1Bz6gzJNg&hl=fr&sa=X&ved=0ahUKEwiP2sWx56nMAhWjBsAKHYlHCwUQ6AEIR
DAF#v=onepage&q=p%26i%20terrorism%20insurance&f=false    
105 IMO Reservation and Guidelines for Implementation of the Athens Convention, 

available on : http://www.ics-shipping.org/docs/default-source/Submissions/IMO/imo-
reservation-and-guidelines-for-the-implementation-of-the-athens-convention.pdf?sfvrsn=0  
106 Idem   

https://books.google.be/books?id=xwmsAgAAQBAJ&pg=PA142&lpg=PA142&dq=p%26i+terrorism+insurance&source=bl&ots=AY71wnUZJY&sig=cBLuVj7K7CKsijfj-Y1Bz6gzJNg&hl=fr&sa=X&ved=0ahUKEwiP2sWx56nMAhWjBsAKHYlHCwUQ6AEIRDAF#v=onepage&q=p%26i%20terrorism%20insurance&f=false
https://books.google.be/books?id=xwmsAgAAQBAJ&pg=PA142&lpg=PA142&dq=p%26i+terrorism+insurance&source=bl&ots=AY71wnUZJY&sig=cBLuVj7K7CKsijfj-Y1Bz6gzJNg&hl=fr&sa=X&ved=0ahUKEwiP2sWx56nMAhWjBsAKHYlHCwUQ6AEIRDAF#v=onepage&q=p%26i%20terrorism%20insurance&f=false
https://books.google.be/books?id=xwmsAgAAQBAJ&pg=PA142&lpg=PA142&dq=p%26i+terrorism+insurance&source=bl&ots=AY71wnUZJY&sig=cBLuVj7K7CKsijfj-Y1Bz6gzJNg&hl=fr&sa=X&ved=0ahUKEwiP2sWx56nMAhWjBsAKHYlHCwUQ6AEIRDAF#v=onepage&q=p%26i%20terrorism%20insurance&f=false
https://books.google.be/books?id=xwmsAgAAQBAJ&pg=PA142&lpg=PA142&dq=p%26i+terrorism+insurance&source=bl&ots=AY71wnUZJY&sig=cBLuVj7K7CKsijfj-Y1Bz6gzJNg&hl=fr&sa=X&ved=0ahUKEwiP2sWx56nMAhWjBsAKHYlHCwUQ6AEIRDAF#v=onepage&q=p%26i%20terrorism%20insurance&f=false
http://www.ics-shipping.org/docs/default-source/Submissions/IMO/imo-reservation-and-guidelines-for-the-implementation-of-the-athens-convention.pdf?sfvrsn=0
http://www.ics-shipping.org/docs/default-source/Submissions/IMO/imo-reservation-and-guidelines-for-the-implementation-of-the-athens-convention.pdf?sfvrsn=0
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another one. The particularity of this new version, in comparison with the previous one, is 

its scope of application which changed. Indeed, originally only maritime hull and cargo 

were concerned, but nowadays it applies to cargo of different means of transport and 

excludes the hulls which remain mainly dependent of English conditions.107 

According to this policy, goods can benefit from three distinctive covers, having each of 

them a broader or narrower scope of application, and which are: Free of Particular Average 

(FPA), Full Conditions of Antwerp (FCA) or All Risks (AR). It is important to mention that 

in case of lack of precision concerning the applicable system it is assumed that the All Risks 

conditions will apply. 

First, the condition of FPA covers a situation where we have a physical total loss108 of the 

insured good due to one of the perils of the sea, negligence of the master or crew. It 

concerns also a situation where the goods are damages or lost during the voyage due to 

shipwreck, fire, stranding, or collision. During a transit period and when the goods are 

stored, damages can also happen and therefore, under those conditions, all physical 

damages or losses due to fire, lightning, explosion, collapse of infrastructures, extreme 

weather conditions are covered such as the criminal act of theft.109 

The second system, known as FCA, is at half way between the restrictive conditions of the 

FPA and the wide range of covers offered by the AR. In article 7 it is provided that the 

insurer should, in addition to basic cover already discussed, pay indemnities for the physical 

damages and losses following one of the described perils. Concretely, in contrary to the FPA 

system which only covers the direct consequences, the FCA also takes care of the indirect 

effects. 

Finally, the All Risks conditions as provided in article 8 and which, as its name indicates it, 

cover all the physical losses and damages of goods whatever the cause or reason is. 

There is however, in the same policy, an article which comes to counter balance those 

provisions, and which provides to the insurers some grounds to avoid any compensation 

payment, if particular conditions are present. For us, the key reference in this text is the 

Article 11.2.5.2 which provides that « Unless stipulated otherwise, the insurers will furthermore not 

indemnify damage, losses and/or expenses directly or indirectly, wholly or partly caused by or arising 

from : strike, riot, civil commotion, lock-out or disorder arising from labour disputes ; terrorism or any 

                                                 
107 Idem 89, p.17 
108 The insured object is destroyed, is damaged to such a degree that it loses its properties, or 
when the costs of repair are exceeding the value of the insured object.  
109 Art. 6 Antwerp Policy 
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action based on a political motive 110». We clearly see that in case of terrorism attack insurers do 

not have the obligation to pay compensation and can limit their responsibility. Since those 

risks seem to be excluded there was a need to find another solution to still cover them. On 

the 27th of May 2004 the ABAM111 decided to adopt a new clause, CN 400, which has to be 

used with the Antwerp Cargo Marine insurance and which cover the excluded risks of 

strikes and terrorism.112  

 5.4.4 LLMC  

In parallel to all the above legal instruments which determine the liability, or in opposite the 

exemption of liability, of the carrier, ship and insurer , there is another one which especially 

focus on the limitation aspects and provides other applicable thresholds. This instrument is 

the Convention on Limitation of Liability for Maritime Claims (LLMC). Initially adopted 

in 1976 it was amended several times, in 1996 and more recently in 2012, mainly because 

the amounts fixed in the text were not representative anymore and they were not adapted to 

the fluctuation of money.113 

The last adopted modifications came into force in June 2015 and they provide new 

limitations amounts which are relatively much higher than in the previous versions. Indeed, 

concerning claims related to deaths and injuries, for vessels with a gross tonnage lower than 

2000, the maximum has been raised from 2 million SDR to 3.02 million SDR. The same is 

true concerning the claims related to properties damages and losses, passing from 1 million 

SDR to 1.51 million SDR, for the same type of vessel. The increase of the rates applies 

obviously also to the upper layers of gross tonnage. Concretely, we observe at all the levels 

an increase of 51% in the amounts of maximum liability.114    

 

 

                                                 
110 Art 11.2.5.2 Antwerp Policy 
111 Royale Association Belge des Assureurs Maritime 
112 ABAM, Clause CN400, available on : https://abambvt.be/nl/polisvoorwaarden/cargo-
nl/32-20040527-clausule-cn400-stakings-en-oproerrisicos/file.html  
113 GARD, « Increased limits of liability enter into force in 2015 », available on : 
http://www.gard.no/web/updates/content/20741048/increased-limits-of-liability-enters-

into-force-in-2015  
114 Limitation of Liability for Maritime Claims Amendment Bill 2015, available on :  

https://www.legislation.gov.au/Details/C2015B00016  

https://abambvt.be/nl/polisvoorwaarden/cargo-nl/32-20040527-clausule-cn400-stakings-en-oproerrisicos/file.html
https://abambvt.be/nl/polisvoorwaarden/cargo-nl/32-20040527-clausule-cn400-stakings-en-oproerrisicos/file.html
http://www.gard.no/web/updates/content/20741048/increased-limits-of-liability-enters-into-force-in-2015
http://www.gard.no/web/updates/content/20741048/increased-limits-of-liability-enters-into-force-in-2015
https://www.legislation.gov.au/Details/C2015B00016
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Chapter six – Maritime terrorism insurance 

Arrived at the end of this paper we have now a better understanding of the concept of maritime terrorism, its consequences 

and implications, the legal framework around, and we are now able to answer to the question of its insurability. Therefore 

we will start with a short historical comparison where we will describe the clear change in the approach towards maritime 

terrorism before and after September 2001. In a second time we will analyse a series of national initiatives adopted by several 

governments and we will try to determine what the global trends are in this particular domain. While trying to define the 

actual situation we will discover that in on hand the cover of such risk is completely excluded from the normal contract, and 

in another hand it is cover via the implementation of some legislation. During this analysis we will also talk about key 

factors such as the famous P&I Clubs and the War Risks Clubs, and a description of their offers will be done. 

6.1 When 9/11 rerouted the terrorism insurance from its ordinary voyage 

When we look at its whole history we clearly see that the insurance of maritime terrorism is 

divided into two clearly opposed approaches. Indeed, the World Trade Centre‟s attacks are 

without any doubt the key moment which made everything change. Insurers and reinsurers 

were put in a position where they had to revise their way of thinking on the threat, and had 

to find solutions to make the insurance of those risks, if it is decided to cover them, possible 

from a financial point of view. Most of them were counting on the help coming from the 

States but it was not always the case and extreme situations have been encountered.  

 6.1.1 Before 9/11 

As we know, France is one of the five Powers and had through its history a quite important 

influence for politics and legislations matters on other States. Therefore, for the ease of this 

section, we will use the French evolution as a reference which illustrates the changing global 

trends from the beginning until nowadays. Moreover, France appears to be a reasonable 

choice since some of its insurance laws from the 17th century are still used as reference and 

it was several times attacked by the terrorists. 

In the history of marine insurance, one of the oldest existing text is the so called 

«  Ordonnance sur la Marine » of 1681 and has been written by Colbert. In fact, this text is 

not original as such since it is mostly inspired by the « Guidon de la mer » which was 

published more than one hundred years earlier, in 1556 in Rouen, and which described the 

common practices in terms of maritime insurance, general average and bottom. 

Nevertheless, in article 26 of the « Ordonnance » it is provided that all the losses and 

damages resulting from perils of the sea including also War declarations. It appears from 

this article that war risks and perils of the sea are seen as equal and similar. However, 

regarding the scope of application, it is questionable to know if terrorist attacks are 

considered as such as acts of wars or not. Therefore, several eminent authors agreed on the 
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implied meanings of war risks and what should also be included. They said that there is no 

difference between a « fair » war with declared and recognized enemies and following the 

war conventions, and a « unfair » war where the unknown enemies are attacking without 

respecting the classic rules. This can probably be explained by the fact that at this time wars 

were common, onshore and offshore, and the period of peace were fairly rare. It is than 

logical that war risks are considered as ordinary and that they are included in the general 

insurance contracts.115 

This situation will not change with the adoption of the new Commercial Code of 1807. In 

fact, nothing is going to be changed with this new legislation until 1967 and the war risks 

remain cover under article 350. The same is true concerning the cover of legal or illegal 

seizure of a ship. Time after time, the general climate changed and the phenomenon of war 

started to disappear slowly, but the price of the premiums remained high and was not really 

flexible. This appeared to be an important issue that the insurers and the insured wanted to 

solve by finding a compromise. It took several steps to reach the expected result. The first 

one was the possibility for the insurers to increase the price of premiums in situation of war. 

From this premise several companies saw an opportunity to begin to remove those risks 

from the general cover unless otherwise expressed or completely excluded. More than the 

reason of increasing safety climate, the techniques and vessels became more sophisticated 

and expensive and could provoke huge deficit for insurance companies. From an ordinary 

risk it switched to an extraordinary one.116 

The First and Second World Wars came to confirm and justify this appreciation and 

handling of the risks. First, between 1914 and 1919 we saw that important measures have 

been taken and quickly increased their role and position on the market. It started in 1914 

with the establishment of special Commission especially dedicated to the insurance of war 

risks by the State. However, the system was not compulsory and the insured and insurers 

had the choice to subscribe to or provide such covers. Its scope of application was few times 

modified and extended in view to integrate more types of ships within it. Finally, in 1917 

when the German submarine blockades were the most intense, the increase of premiums 

rates was not sufficient for companies which desperately asked for the intervention of the 

State. Therefore, a new law was adopted and instated the compulsory insurance for war 

risks for vessels of more than 500 barrels. The purpose was to limit the unstoppable increase 

of the premiums prices and to spread the risks on a greater number of parties permitting to 

                                                 
115 Pinson Gaël, «  Assurance maritime et risques de guerre », p.10-11, available on : 

http://www.fortunes-de-
mer.com/documents%20pdf/Publications/Chroniques/3RisquesGuerre2004.pdf  
116 Idem 116, p. 13-14 

http://www.fortunes-de-mer.com/documents%20pdf/Publications/Chroniques/3RisquesGuerre2004.pdf
http://www.fortunes-de-mer.com/documents%20pdf/Publications/Chroniques/3RisquesGuerre2004.pdf
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decrease its own rates. Those last ones were in the practice depending on the type of ship 

and type of defensive equipment. Since 1918 the German underwater presence has 

significantly decreased which implied that the amount of the premium dropped also 

considerably until 1919, year when the obligation of such insurance is not compulsory 

anymore.117  

During the Second World War, the French authorities had learned from the past 

experiences and they were able to reproduce a kind of similar system quite fast and easily. 

Already in 1939 they adopted a new Decree wherein the State became the compulsory 

insurer of war risks for vessels and if required also for goods. However, the trend was 

quickly modified and in 1941 a technical group of companies, interested in the insurance of 

maritime and inland transports, was established and gave the possibility to the State to 

forsake its role of reinsurer. More, in 1943, a new legislation came to extend the original 

cover and provided that terrorism and sabotage should also be included.118 

Once again, when the climate of war disappeared, the insurance companies found their full 

decisional power back and they were again free to cover or not those risks. However, if they 

decided to do so, they had one obligation which was to undertake a reinsurance contract 

with the State which was, according to Ordonnance 1945, the compulsory reinsurer. The 

situation remained almost the same, with few modifications, until 1967 when a new 

legislation was adopted and came to clearly exclude the cover of several risks such as 

terrorism, sabotage and seizure. However, those rules are not compulsory and insurers can 

decide to still insure them, at the condition to be reinsured by the State and no other 

companies. This lead obviously to a kind of conflict between the two last ones and 

modifications were again adopted. In a first time the role of reinsurer has been transferred 

from the State to the « Reinsurance Central Fund » (CCR) with still a guaranty from the 

state. The CCR has the right to insure different war risks, troubles to public order and labour 

litigations if they result from the use of transport means. It is finally in 1989 that it is made 

possible for national insurers to decide to cover or not those risks and to find reinsurers 

abroad.119 

 6.1.2 After 9/11 

With some exceptions, the real question of the insurability of terrorism has never been really 

studied and those risks were usually assimilated to the global group of war risks without 

being subject to special evaluation or to any special surcharge. However, since the terrorists‟ 

                                                 
117 Idem 116, p. 18-19 
118 Idem 116, p.20 
119 Idem 116, p.25-26 



 

Introduction 61 
 

attacks in New-York in 2001, several key insurance actors reconsidered their visions on it 

and were willing to exclude it from their general covers. Indeed, those events made the 

insurers more aware of the real threat that is mega-terrorism. In the practice, we saw that 

few weeks after the attacks most of the reinsurers who carried the costs decided to withdraw 

from the market and they considered those risks as too costly and therefore not insurable. 

This had a snowball effect because private insurers were not able anymore to find any 

reinsurance possibility and they finally withdrew as well from the market letting the insured 

without appropriate covers. For instance, at the beginning of 2002, there were 45 States 

where insurance companies were allowed to exclude the terrorism from their offers. Finally, 

since 2004 the market stabilized due especially to the several measures which have been 

adopted in the fight against terrorism. More, in view to avoid important disruption on an 

economic level or to avoid the disengagement of the reinsurers in case of major attack, 

several member States of the OECD established national programmes for terrorist risks.120 

6.2 Comparison of national insurance organisations 

As we saw it in the previous section, the market of terrorism insurance has been subject to 

several changes within the last two decades. Originally seen as a normal risk, it suddenly 

started to be totally excluded from the general covers and obliged the insured to search for 

extra contracts which will apply to terrorism attacks, and provide some grounds for 

compensations in such context. On the national level, authorities, governments and insurers 

did work together and tried to develop liveable solutions making the insurance of those risks 

possible. This resulted in the creation and establishment of new local organisations or 

insurance and reinsurance pools. Despite the fact that most of them do exclude the cover of 

maritime related claims, it seems interesting to quickly go through those initiatives and 

describe the systems applicable and their particularities. Indeed, they could be a source of 

inspiration for the establishment of such maritime organisation in a near future, or their 

scope of application could be extended in a way to also cover attacks happening on or by 

sea. Annexe 9 is a comparative table dressed by the OECD and which highlights the mains 

elements composing those programmes. It underlines what is covered or excluded and how 

the different layers are organised. 

                                                 
120 Michel-Kerjan Erwann, « L'assurance du terrorisme dans les pays de l'OCDE : où en 

sommes-nous ? », available on : 
https://www.ffsa.fr/webffsa/risques.nsf/b724c3eb326a8defc12572290050915b/278ab3773

63c9dbfc1257815003aeab9/$FILE/Risques_84_0016.htm  

https://www.ffsa.fr/webffsa/risques.nsf/b724c3eb326a8defc12572290050915b/278ab377363c9dbfc1257815003aeab9/$FILE/Risques_84_0016.htm
https://www.ffsa.fr/webffsa/risques.nsf/b724c3eb326a8defc12572290050915b/278ab377363c9dbfc1257815003aeab9/$FILE/Risques_84_0016.htm
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 6.2.1 Spain 

In Spain, the threat of terrorism was already strongly implanted before 9/11 and they did 

not wait until then to adopt insurance measures. In fact, it was one of the first countries 

which insured those risks with a support of the government. Indeed, already in 1954, a 

permanent institution has been created, the Consortio de Compensacion de Seguros, and 

was responsible of the indemnification payments. Moreover, the State was supporting it in 

case of exceptional risks. The cover was compulsory for life contract and personal accidents 

and was also included in the basic goods insurances. Concerning the premiums, a surcharge 

was added to the original amount and was directly transferred to the Consortio which is 

accumulating all the benefits and constitutes a reserve.121 

 6.2.2 Israel 

The whole history of Israel is tainted by terrorist events and has therefore a particular system 

which has been adopted and which spread the risks within all the citizens. Indeed, they 

decided to use a system of mutual applying on the whole population level and in return 

losses from such attacks are compensated by the State. To do so, the State established an 

Indemnification Fund which is filled with part of the taxes and which allows the cover of 

direct and indirect damages. Due to this particular situation the private insurers do not 

provide terrorism covers.122 

 6.2.3 UK 

In the United-Kingdom, the trigger was most probably the London‟s attacks of 1993 and the 

global climate of insecurity related to the IRA. Following those events the insurers decided 

to create an organisation of mutual reinsurance called Pool Re. The purpose of this pool 

was to cover the damages to commercial goods and compensate the losses of exploitation. 

One of the drawbacks of this system was that, in the practice, insurers were free to ask what 

they wanted as amount for the premiums to the insured, and they had to pay a reinsurance 

premium to the pool which was only depending on the location of the goods. Therefore, to 

be able to reinsure all its members, the organisation has a credit line by the British Treasury 

against 10% of the premium annually received. Finally, life and personal accidents are 

excluded from the cover, such as aviation risks, however they do cover attack from 

WMD.123 

                                                 
121 Idem 121 
122 Ibidem 
123 OECD, « National terrorism risk insurance programmes of OECD countries with 

government participation : Main features », available on : 
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 6.2.4 France 

France was the first country which adopted special measures relating to terrorism insurance. 

Indeed, on the First of January 2002 a new institution called GAREAT has been established 

and constitutes a co-reinsurance pool including all the operating companies on the French 

territory. Concerning the spread of the risks the used a system of pyramid. On the first level, 

nationals and internationals insurers are responsible for the compensations and 

compensation up to an amount of 2 Billion euros. When this limit is reached then the Caisse 

Centrale des assurances provides an unlimited cover and is acting on behalf of the State, 

who actually receives 10% of the annual cutisations.124 

 6.2.5 Germany 

In Germany it is a public insurance company, Extremus AG, who is dedicated to the 

insurance of terrorism risks and is composed of 15 private insurers and reinsurers. It 

constitutes the first level and covers damages up to 2 billion euros, after what the Federal 

State takes the succession and insures up to 8 billion Euros. To make this possible, the 

Government perceives 12,5% of the cutisations paid to Extremus. However, in opposition to 

the United-Kingdom and France, the German company does not take care of nuclear, 

biological or chemical risks.125 

 6.2.6 USA 

See 6.3.1 

 6.2.7 Australia 

The Australian Reinsurance Pool Corporation (ARPC) is the program which has been 

adopted in Australia in relation to terrorism covers. It was established on the First of July 

2003 and had for purpose to reinstate a system of cover within the normal contracts. The 

whole program is based on three successive levels. The first one is composed of national 

insurers and has a limit of 375 million dollars. On the second level the ARPC provides up to 

3 million dollars of cover, and is reinsured by the Government up to 10 million dollars 

which constitutes the third level. One particularity concerns the cover of BCR risks but the 

exclusion of nuclear ones.126   

                                                                                                                                                             

https://www.oecd.org/daf/fin/insurance/Terrorism-Risk-Insurance-Country-
Comparison.pdf  
124 Idem 121  
125 Ibidem   
126 Idem 124  

https://www.oecd.org/daf/fin/insurance/Terrorism-Risk-Insurance-Country-Comparison.pdf
https://www.oecd.org/daf/fin/insurance/Terrorism-Risk-Insurance-Country-Comparison.pdf


 

Introduction 64 
 

 6.2.8 Netherlands 

In 2003, the NHT reinsurance company is created and functions as a pool. Despite its 

facultative aspect, there are no less than 250 companies which are members of this pool and 

which represent more than 95% of the insurance market.  The Dutch system provides four 

layers which all together have a total capacity of 1 Billion euro. First, 7.5 million euros are 

covered by the insurers themselves. The second and third layers are both composed by the 

pool and operate on a national or international level. Together they insure damages and 

compensations for a sum up to 950 million euros. Finally, the State is also reinsuring part of 

the costs and furnishes 50 extra million if the maximum limit of the third layer is reached.127  

 6.2.9 Belgium 

Inspired by other programmes, and especially the Dutch one, Belgium decided to establish 

its own organisation in 2008, the Terrorism and Reinsurance Pool (TRIP). Here the system 

is mainly composed of three layers and guarantee in total around 1 billion of indemnities. 

The private insurers cover up to 300 million euros after what the TRIP provides 480 million 

as second layer.  The State represents the third level and adds 300 million to the amount 

already covered at the condition that the losses are of minimum 700 million euros and less 

than 1 billion. 

 6.2.10 Denmark 

The Danish program, Terrorism Insurance Pool for Non-Life Insurance (IPNLI), is quite 

particular in the way that it only concerns damages to real estates, trains, ships and cars 

caused by a NBCR attack. Due to the lack or few opportunities to find reinsurers for this 

kind of risks, the Danish Government will reinsure it up to 2 Billion euros. However, the 

national and international insurers remain the first layer and have to provide a certain cover 

which is defined every year based on the solvability of the Danish insurers and the 

international reinsurance availability.128  

6.3 Actual situation in the maritime industry 

Now that we have seen how the appreciations of the risks have evolved through the years, 

and which elements did influence those changes, we are capable to finally furnish an answer 

to our main question: how is maritime terrorism insured? The response will be divided into 

                                                 
127 Idem 124  

128 Ibidem  
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four parts and will treat with key elements. We will firstly discuss the grounds for insuring 

those risks and the three parameters to take into consideration. In a second time we will 

separately analyse two opposed solutions which correspond to the actual practices. Finally, 

special insurance Clubs and their roles in this area are going to be quickly discussed. 

 6.3.1 Insurability of maritime terrorism 

Before starting to analyse the two applied systems it seems interesting to determine on 

which grounds maritime terrorism can be, or not, insured. Indeed, as we know, to be able to 

be insured a risk has to fulfil several criteria. According to Berlinder there are nine criteria 

which have to be analysed and which determine the insurability of a particular risk. Those 

elements can be listed as follow:  

1) « Randomness (of the loss occurrence) 

2) Maximum possible loss 

3) Average loss amount upon occurrence 

4) Average period of time between two loss occurrences (loss frequency) 

5) Insurance premium 

6) Moral hazard 

7) Public policy 

8) Legal restrictions 

9) Cover limits »129 

Concretely, we see that those nine criteria related in general to four issues and they can be 

classified within four more general categories which are: aleatory, risk‟s estimation or 

accessibility, mutuality and economic feasibility. It is commonly accepted that if a risk does 

not fulfil those criteria an insurer can decide to simply exclude it from its general cover, and 

can on a larger level be totally excluded from the market. 

We will now try to establish a link between the theory and the practice and we will link 

them to maritime terrorism. It will allow us to better understand why it is a subject of so 

many debates and why there are no clear and unique answers. 

                                                 
129  Kunreuther Howard, Gowda  Rajeev, « Integrating Insurance and Risk Management for 

Hazardous Wastes »,                                                 , p.134, available on : 

https://books.google.be/books?id=uiPpCAAAQBAJ&pg=PA134&lpg=PA134&dq=criteri

a+insurability+of+a+risk&source=bl&ots=MchVR85zn5&sig=4pP_2sy0-
IsYAm6GyawrMozHdVg&hl=fr&sa=X&ved=0ahUKEwjgkb2q_NzMAhUhI8AKHTHkC

S4Q6AEISjAF#v=onepage&q=criteria%20insurability%20of%20a%20risk&f=false    

https://books.google.be/books?id=uiPpCAAAQBAJ&pg=PA134&lpg=PA134&dq=criteria+insurability+of+a+risk&source=bl&ots=MchVR85zn5&sig=4pP_2sy0-IsYAm6GyawrMozHdVg&hl=fr&sa=X&ved=0ahUKEwjgkb2q_NzMAhUhI8AKHTHkCS4Q6AEISjAF#v=onepage&q=criteria%20insurability%20of%20a%20risk&f=false
https://books.google.be/books?id=uiPpCAAAQBAJ&pg=PA134&lpg=PA134&dq=criteria+insurability+of+a+risk&source=bl&ots=MchVR85zn5&sig=4pP_2sy0-IsYAm6GyawrMozHdVg&hl=fr&sa=X&ved=0ahUKEwjgkb2q_NzMAhUhI8AKHTHkCS4Q6AEISjAF#v=onepage&q=criteria%20insurability%20of%20a%20risk&f=false
https://books.google.be/books?id=uiPpCAAAQBAJ&pg=PA134&lpg=PA134&dq=criteria+insurability+of+a+risk&source=bl&ots=MchVR85zn5&sig=4pP_2sy0-IsYAm6GyawrMozHdVg&hl=fr&sa=X&ved=0ahUKEwjgkb2q_NzMAhUhI8AKHTHkCS4Q6AEISjAF#v=onepage&q=criteria%20insurability%20of%20a%20risk&f=false
https://books.google.be/books?id=uiPpCAAAQBAJ&pg=PA134&lpg=PA134&dq=criteria+insurability+of+a+risk&source=bl&ots=MchVR85zn5&sig=4pP_2sy0-IsYAm6GyawrMozHdVg&hl=fr&sa=X&ved=0ahUKEwjgkb2q_NzMAhUhI8AKHTHkCS4Q6AEISjAF#v=onepage&q=criteria%20insurability%20of%20a%20risk&f=false
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First, the criterion of randomness means that the insured event, has to be totally 

independent of the will of the insured and the moment it takes place has to be 

unpredictable.130 This is probably the easiest criteria to fill in and it speaks for from itself. 

Indeed, as we saw it previously, one of the main strategies of terrorists is to remain discrete 

and conduct a surprise attack. Despite that such operation needs a long time of preparation 

beforehand; it remains unforeseeable for a big majority. Even in a situation where it is 

publicly announced that an attack will be imminent, the location and time remain a 

mystery. More, it is also provided that the insured does not have to provoke or participate in 

the causation of the loss. 

A second criterion concerns the accessibility to the risk and concretely means that the losses 

have to be definable and quantifiable. In other words it implies a certain possibility for the 

insurers to estimate what is more likely to suffer damages in a particular situation, and what 

would be the related costs for repair, replacement, salvage, etc. This is actually a major issue 

concerning maritime terrorism. Indeed, insurers do not have enough databases and sources 

to be able to evaluate the risks. First, it is true that there are not as many attacks on sea as 

they are inland, and they were usually of minor importance or with limited consequences. 

Second they could use the figures obtained from previous inland events to get an idea of the 

number of casualties and property damages, but they do not reflect precisely the threat that 

it is on sea. The same is also true when using the economic information from insurers in 

case of natural disaster and its consequences. Therefore, due to the lack of statistical data 

and models of quantification, estimate and evaluate the risks are difficult tasks. 

The mutuality of a risk constitutes the third characteristics that insurers are going to look at. 

The possibility that all the potential and hypothetical victims of same risks come together 

and create a system to spread the risks among the members and share the costs is what is 

meant by these criteria. Here again there is no clear answers for the insurers. Indeed, due to 

the unpredictability of an attack and its consequences, it is difficult to determine who 

potential victim is and who is not. In fact, following the ideologies of the terrorists, we are 

all susceptible to be at any moment in the middle of an assault and should by then all 

contribute to the cover of this threat by integrating a mutual. However, the terrorism 

                                                 
130 OECD, « Policy Issues in Insurance Terrorism Risk Insurance in OECD Countries », 
 OECD Publishing, 5 juil. 2005 , p.30, available on : https://books.google.be/books?id=E2-

bAwAAQBAJ&pg=PA30&lpg=PA30&dq=criteria+of+insurability&source=bl&ots=iLYk-

76L2K&sig=rod4Z9NXu5QJEeC3khyFC8mkMWE&hl=fr&sa=X&ved=0ahUKEwivibOy
mN7MAhUhCMAKHYoIDUkQ6AEISDAG#v=onepage&q=criteria%20of%20insurabilit

y&f=false   

https://books.google.be/books?id=E2-bAwAAQBAJ&pg=PA30&lpg=PA30&dq=criteria+of+insurability&source=bl&ots=iLYk-76L2K&sig=rod4Z9NXu5QJEeC3khyFC8mkMWE&hl=fr&sa=X&ved=0ahUKEwivibOymN7MAhUhCMAKHYoIDUkQ6AEISDAG#v=onepage&q=criteria%20of%20insurability&f=false
https://books.google.be/books?id=E2-bAwAAQBAJ&pg=PA30&lpg=PA30&dq=criteria+of+insurability&source=bl&ots=iLYk-76L2K&sig=rod4Z9NXu5QJEeC3khyFC8mkMWE&hl=fr&sa=X&ved=0ahUKEwivibOymN7MAhUhCMAKHYoIDUkQ6AEISDAG#v=onepage&q=criteria%20of%20insurability&f=false
https://books.google.be/books?id=E2-bAwAAQBAJ&pg=PA30&lpg=PA30&dq=criteria+of+insurability&source=bl&ots=iLYk-76L2K&sig=rod4Z9NXu5QJEeC3khyFC8mkMWE&hl=fr&sa=X&ved=0ahUKEwivibOymN7MAhUhCMAKHYoIDUkQ6AEISDAG#v=onepage&q=criteria%20of%20insurability&f=false
https://books.google.be/books?id=E2-bAwAAQBAJ&pg=PA30&lpg=PA30&dq=criteria+of+insurability&source=bl&ots=iLYk-76L2K&sig=rod4Z9NXu5QJEeC3khyFC8mkMWE&hl=fr&sa=X&ved=0ahUKEwivibOymN7MAhUhCMAKHYoIDUkQ6AEISDAG#v=onepage&q=criteria%20of%20insurability&f=false
https://books.google.be/books?id=E2-bAwAAQBAJ&pg=PA30&lpg=PA30&dq=criteria+of+insurability&source=bl&ots=iLYk-76L2K&sig=rod4Z9NXu5QJEeC3khyFC8mkMWE&hl=fr&sa=X&ved=0ahUKEwivibOymN7MAhUhCMAKHYoIDUkQ6AEISDAG#v=onepage&q=criteria%20of%20insurability&f=false
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insurance is rarely compulsory and depends on the will of the insured. Therefore, the 

mutuality is a difficult element to evaluate. 

Finally, the last criterion is the economic feasibility and is based on two elements. First, in 

view to insure a special risk the basic premium will be surcharged in proportion to the risk 

cover and we call it the « actuarially justified premium »131. The amount of this new 

premium and its impact on the parties constitutes the second element of this criterion. 

Indeed, the value of this surcharge has to be in one hand sufficient for the insurer who is 

going to cover the risks and profitable, and in the other hand the insured has to consider this 

increase as reasonable in comparison to the new covered risks and to find the total amount 

not too expensive. Concerning this issue in the maritime environment, we saw that it has 

always been a problem in the history and that several times States had to intervene to avoid 

excessive premiums in the market. In the other hand, we also have seen that sometimes the 

premiums were too low, due to undervaluation of the risks, and insurers had difficulties to 

face the reimbursement to the victims. Nowadays, the market of maritime terrorism 

insurance has stabilized and parties seem to find compromises. 

6.3.2 The American approach: TRIA 

  6.3.2.1 Generalities 

Now that we have analysed the different grounds to exclude or not a risk from the general 

cover we will discover that there are two approaches which exist. The first one is the 

American approach and is characterized by an obligation of the insurer to provide such 

covers and according to the Terrorism Risk Insurance Act (TRIA) of 2002. This law 

establishes a system aiming to spread the risks between the State, insurers and insured. 

Therefore they adopted the Terrorist Risk Insurance Program (TRIP) which is an insurance 

mechanism where reinsurers do not take part.132 

In case of terrorist event the State has to recognize it first as such, and if it is the case it will 

reimburse 85% of the insured losses and up to 100 Billion dollars, the rest being for private 

insurers according to a predetermined franchise.133 However, and in opposition to several 

other national systems, the government does not receive any contributions from the insurers 

for providing this support. This absence of contributions allows keeping the price of 

premium quite low and not expensive. Moreover, the State fixed another threshold which 

                                                 
131 Idem 131 
132 https://www.treasury.gov/resource-center/fin-mkts/Pages/program.aspx  
133 This franchise is calculated in percentage of direct commercial cotisations of the previous 

year. It was arround the 7% in 2003, and more than 20% since 2010. 

https://www.treasury.gov/resource-center/fin-mkts/Pages/program.aspx
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applies to all the insurers supporting the losses. Indeed, if the amount of losses is so high 

that the help of the State is needed, the Government of this last one can ask for a recall of 

compulsory cutisations. This principle is called the « ex post imposed over-contribution » on 

insurance contracts. The surcharge corresponds to the amount paid by the State and should 

be comprised between the total amount paid by the insurance industry and 25 Billion 

dollars. 134 

The TRIP was originally established for a period of three years, and has been since then 

several times renewed: first in 2005, then in 2007 and finally in 2015. This program had for 

purpose to oblige the insurers to offer such covers to all commercial clients. This obligation 

had a positive consequence and it quickly generated a sufficient insurance capacity, which 

implies a decreasing in the rates of the premiums as well. Finally, since 9/11 there were 

none major attack in the United States and the market had the time to absorb its losses, 

elements which led to a decrease of the cutisation. 

  6.3.2.2 The original legal text 

The two first sections of the original text, Section 101 and 102, provide the general 

framework of the legislation and define the key notions. It is indeed explained which 

purpose is followed by the implementation of this law and to which parties it applies. It is 

for instance described what is recognized as a terrorist event and what are the criteria which 

determine which insurers are concerned. 

After having defined the scope of application, Section 103 comes to explain the core of the 

program implemented. It starts with providing that it is a compulsory regime and all the 

concerned insurers have to follow it. Indeed, it is provided that insurers: 

« (A) shall make available, in all of its property and casualty insurance policies, coverage for insured 

losses; and 

(B) shall make available property and casualty insurance coverage for insured losses that does not differ 

materially from the terms, amounts, and other coverage limitations applicable to losses arising from 

events other than acts of terrorism. »135  

In the same section it is also provided how to share the reimbursement between State and 

private insurers. For instance, the State will have to share the costs of 90% of the amount of 

losses exceeding the captive of the private insurer. However, it is also mention that in no 

                                                 
134 Idem 121 
135 TRIP, Section 103 (C), available on : https://www.treasury.gov/resource-center/fin-

mkts/Documents/hr3210.pdf  

https://www.treasury.gov/resource-center/fin-mkts/Documents/hr3210.pdf
https://www.treasury.gov/resource-center/fin-mkts/Documents/hr3210.pdf
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circumstances shall the State or the insurer being responsible for part of the losses above the 

100.000.000.000 dollars. 

Further, Section 104 provides the general rules of administration and of claims. It defines 

which authorities are competent and where should we address our claims. The State has 

also the right to ask to insurance companies to communicate their annual cutisations of 

previous year, in view to determine the due allocations for the upcoming year.136 

Finally, Section 105 provides that every clause which aims to exclude terrorism from the 

cover should be null and void. However, an insurer still has the right to do so if certain 

conditions are fulfilled. First possibility is when the insurer received a written document 

from the insured which specifies that the risk can remain excluded, and the second 

possibility is when the insured fails to pay the imposed surcharge and after have been duly 

noticed by the insurer 30 days earlier.137  

  6.3.2.3 TRIPRA 2015 and its modifications 

As mentioned, the TRIA has been modified several times and it seems interesting to analyse 

the most recent modifications. Indeed, in 2015, the program was renewed under the 

adoption of the Terrorism Risk Insurance Program Reauthorization Act (TRIPRA) and will 

run until the 31th of December 2020138.  

In this subsection we are going to list the main changes that the new regulation will bring. 

They are at a number of eleven, according to the National Association of Insurance 

Commissioners, and we will briefly discuss some of them and their implications. 

The first change concerns the amount of insurer deductible and the federal share of 

compensation. In the new regulation the amount of deductible has been set to 20% of the 

direct earned premium by the insurer during the previous year. Concerning the federal 

share, from the First of January 2016 the initially fixed amount of 85% should decrease 

annually by 1% until it reaches the minimum of 80%.139 

 The second important modification relates to the increase in the maximum amount to 

which the program applies. Indeed, until 2015 this maximum was set at 100 million dollars, 

                                                 
136 Idem 136  
137 Ibidem  
138 TRIPRA 2015, available on : https://www.gpo.gov/fdsys/pkg/BILLS-

114hr26enr/html/BILLS-114hr26enr.htm  
139 NAIC, « Terrorism Risk Insurance Act (TRIA) », available on : 

http://www.naic.org/cipr_topics/topic_tria.htm  

https://www.gpo.gov/fdsys/pkg/BILLS-114hr26enr/html/BILLS-114hr26enr.htm
https://www.gpo.gov/fdsys/pkg/BILLS-114hr26enr/html/BILLS-114hr26enr.htm
http://www.naic.org/cipr_topics/topic_tria.htm
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and State and insurers did not had to support the losses. However, with the amended 

version, this amount will annually increase until it reaches the amount of 200 million dollars 

for year 2020 and after.140 

The mandatory recoupment of the federal share via the use of surcharges has also been 

modified. Indeed, policyholder will now see this amount raise to 140 per cent which is 7% 

more than what was actually applied.141 

Finally, the last relevant update concerns the amount of retention applied by the insurance 

marketplace. This amount has been fixed to a minimum of 27.5 Billion dollars and every 

year it will be increased by 2 billion dollars. The final goal is to reach a sum of 37.5 Billion 

dollars by 2020.142 

 6.3.3 The British approach: Institute clauses 

In opposition to the previous regime we will now focus on the most adopted practices. 

Therefore, an analysis of the British system, undisputed leader in this field, is of relevant 

importance. 

Everything starts in fact with the introduction of the famous Institute Clauses in 1982 and 

which have to be used together with the new MAR policy. Those new clauses were 

originally divided into three categories, cargo, hull and freight, and have also been modified 

through the time. The last version in use dates from 2009. 

Since the beginning, it has been provided that war and strike risks will be excluded from the 

general cover and they will be subject to extra contracts if required. For instance provision 7 

of the Institute Cargo Clause of 1982 provides that:  

« In no case shall this insurance cover loss damage or expense 

7.1 caused by strikers, locked-out workmen, or persons taking part in labour disturbances, riots or civil 

commotions  

7.2  resulting from strikes, lock-outs, labour disturbances, riots or civil commotions  

7.3  caused by any act of terrorism being an act of any person acting on behalf of, or in connection with, 

any organisation which carries out activities directed towards the overthrowing or influencing, by force 

or violence, of any government whether or not legally constituted  

                                                 
140 Idem 140  
141 Ibidem  
142 Ibidem 
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7.4  caused by any person acting from a political, ideological or religious motive»143. We find this 

exclusion back in the other Institute Clauses and none of them furnish insurance for 

maritime terrorism. 

However, the authorities did not totally put a side this problem and they furnished another 

solution which was the extra cover possibilities, or in other words the establishment of the 

Institute War and Strikes Clauses144. It has to be précised that according to the British 

regulations, the maritime terrorism is considered as a strike and not as an act of war. 

Therefore, in view to insure it we will have to use the different strike clauses adopted and 

not the war risks covers. 

  6.3.3.1 Institute Strikes Clause (Cargo)145 

As its name indicates it relates to the risks of strikes and their effects on the carried cargoes. 

In the first clause it is clearly indicated that terrorism activities are included within the scope 

of application. 

The cover should be applicable from the moment when the goods are leaving the place 

where they are stocked until they are delivered to the consignee or after 60 days of storage in 

the port of destination. 

It is also provided that the insured should do everything possible to minimize the risks and 

losses and that all the rights against other parties are kept alive.  

In the latest version of 2009 only few modifications have been brought and they keep the 

same nature as the original one. For instance, there is now a distinction which is made 

between terrorists and persons acting with political motives146. There is also the obligation 

                                                 
143 Institute Cargo Clause (A) of 01/01/09, available on : 
http://www.geestline.com/wp/wp-content/uploads/2015/02/CL382-Institute-Cargo-

Clause-A-2009.pdf  
144 Keith Michel, « War, Terror and Carriage by Sea  ,  Taylor & Francis, 12 avr. 2013 , p.66, 

available on : https://books.google.be/books?id=FYkWUK-

UIBsC&pg=PA66&lpg=PA66&dq=exclusion+terrorism+cover+from+marine+insurance+
act&source=bl&ots=A4LURoPX1a&sig=lxCsaYqZRpp6o7HRZauqu6oei4k&hl=fr&sa=X

&ved=0ahUKEwjx6Mfj097MAhWBKsAKHS5lD4oQ6AEIMjAD#v=onepage&q=exclusi
on%20terrorism%20cover%20from%20marine%20insurance%20act&f=false   
145 Institute Strike Clauses (Cargo) of 1982, available on : 

https://www.bib.com.my/eMarine_Demo/Clauses/INSTITUTE%20STRIKES%20CLA
USES%20_2_.pdf  
146 Rose Francis, «  Marine Insurance: Law and Practice  »,                           , p.353, 

available on :  

http://www.geestline.com/wp/wp-content/uploads/2015/02/CL382-Institute-Cargo-Clause-A-2009.pdf
http://www.geestline.com/wp/wp-content/uploads/2015/02/CL382-Institute-Cargo-Clause-A-2009.pdf
https://books.google.be/books?id=FYkWUK-UIBsC&pg=PA66&lpg=PA66&dq=exclusion+terrorism+cover+from+marine+insurance+act&source=bl&ots=A4LURoPX1a&sig=lxCsaYqZRpp6o7HRZauqu6oei4k&hl=fr&sa=X&ved=0ahUKEwjx6Mfj097MAhWBKsAKHS5lD4oQ6AEIMjAD#v=onepage&q=exclusion%20terrorism%20cover%20from%20marine%20insurance%20act&f=false
https://books.google.be/books?id=FYkWUK-UIBsC&pg=PA66&lpg=PA66&dq=exclusion+terrorism+cover+from+marine+insurance+act&source=bl&ots=A4LURoPX1a&sig=lxCsaYqZRpp6o7HRZauqu6oei4k&hl=fr&sa=X&ved=0ahUKEwjx6Mfj097MAhWBKsAKHS5lD4oQ6AEIMjAD#v=onepage&q=exclusion%20terrorism%20cover%20from%20marine%20insurance%20act&f=false
https://books.google.be/books?id=FYkWUK-UIBsC&pg=PA66&lpg=PA66&dq=exclusion+terrorism+cover+from+marine+insurance+act&source=bl&ots=A4LURoPX1a&sig=lxCsaYqZRpp6o7HRZauqu6oei4k&hl=fr&sa=X&ved=0ahUKEwjx6Mfj097MAhWBKsAKHS5lD4oQ6AEIMjAD#v=onepage&q=exclusion%20terrorism%20cover%20from%20marine%20insurance%20act&f=false
https://books.google.be/books?id=FYkWUK-UIBsC&pg=PA66&lpg=PA66&dq=exclusion+terrorism+cover+from+marine+insurance+act&source=bl&ots=A4LURoPX1a&sig=lxCsaYqZRpp6o7HRZauqu6oei4k&hl=fr&sa=X&ved=0ahUKEwjx6Mfj097MAhWBKsAKHS5lD4oQ6AEIMjAD#v=onepage&q=exclusion%20terrorism%20cover%20from%20marine%20insurance%20act&f=false
https://books.google.be/books?id=FYkWUK-UIBsC&pg=PA66&lpg=PA66&dq=exclusion+terrorism+cover+from+marine+insurance+act&source=bl&ots=A4LURoPX1a&sig=lxCsaYqZRpp6o7HRZauqu6oei4k&hl=fr&sa=X&ved=0ahUKEwjx6Mfj097MAhWBKsAKHS5lD4oQ6AEIMjAD#v=onepage&q=exclusion%20terrorism%20cover%20from%20marine%20insurance%20act&f=false
https://www.bib.com.my/eMarine_Demo/Clauses/INSTITUTE%20STRIKES%20CLAUSES%20_2_.pdf
https://www.bib.com.my/eMarine_Demo/Clauses/INSTITUTE%20STRIKES%20CLAUSES%20_2_.pdf
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for the insured to communicate the new port of destination if it changed since the 

undertaking of the insurance contract. Further, no major changes have been identified. 

  6.3.3.2 Institute War and Strike Clauses (Hulls) 

Within the category of hull insurance we have to know that there are two existing 

subdivisions and which are « time » or « voyage ». The main difference lies in the duration 

of the insurance contract. For the first one it will apply for a certain period of time which 

will be indicated in the contract. This can be counted in days, week, months and years. In 

the opposite, when talking about voyage insurance then the duration is only applicable for a 

determined route. Usually it is provided between the port of departure and a port of 

destination. 

Since there are only few differences, we will only analyse one of the both version. 

According to the first provision of the Institute War and Strikes Clauses Hulls-Time, the acts 

of wars, terrorists, and confiscation are supposed to be covered. However, in provision 4, 

this cover is limited and specific situations are excluded from the scope of application. 

Indeed, for instance, nuclear and atomic attacks are the first kind of events which are falling 

out of the scope, such as acts of piracy. This is also true for the situation where two or more 

of the following countries enter into a war between them: United Kingdom, United States, 

France, China and Russia.147 

The next provision comes to determine the conditions when the contract of insurance can be 

terminated, or when it automatically ceases to cover the risks. The first scenario is when one 

of the parties, insurer or insured, decides to cancel the contract and provides a notice of 

termination to the other party 7 days before the due date. The second situation of 

cancellation has already been mentioned and concerns the situation of war between two or 

more of the five Powers. Finally, the covers also lose their effects when a vessel is 

requisitioned by an authority.  

                                                                                                                                                             

https://books.google.be/books?id=3ZY3AAAAQBAJ&pg=PA353&lpg=PA353&dq=mari

ne+insurance+act+war+risks+exclusion&source=bl&ots=LQNx3cK7RO&sig=eS3qe3zM

N4DLQhbTlAJEbR0lqtI&hl=fr&sa=X&ved=0ahUKEwiOj_Od0d7MAhUrL8AKHZTZB
WoQ6AEIHDAA#v=onepage&q=marine%20insurance%20act%20war%20risks%20exclus
ion&f=false    
147 Institute War and Strikes clauses Hulls-time of 01/10/1983, available on :  
http://www.marrisk.com/pdf/clauses/INSTITUTE%20WAR%20AND%20STRIKES%20

CLAUSES%20TIME.pdf  

https://books.google.be/books?id=3ZY3AAAAQBAJ&pg=PA353&lpg=PA353&dq=marine+insurance+act+war+risks+exclusion&source=bl&ots=LQNx3cK7RO&sig=eS3qe3zMN4DLQhbTlAJEbR0lqtI&hl=fr&sa=X&ved=0ahUKEwiOj_Od0d7MAhUrL8AKHZTZBWoQ6AEIHDAA#v=onepage&q=marine%20insurance%20act%20war%20risks%20exclusion&f=false
https://books.google.be/books?id=3ZY3AAAAQBAJ&pg=PA353&lpg=PA353&dq=marine+insurance+act+war+risks+exclusion&source=bl&ots=LQNx3cK7RO&sig=eS3qe3zMN4DLQhbTlAJEbR0lqtI&hl=fr&sa=X&ved=0ahUKEwiOj_Od0d7MAhUrL8AKHZTZBWoQ6AEIHDAA#v=onepage&q=marine%20insurance%20act%20war%20risks%20exclusion&f=false
https://books.google.be/books?id=3ZY3AAAAQBAJ&pg=PA353&lpg=PA353&dq=marine+insurance+act+war+risks+exclusion&source=bl&ots=LQNx3cK7RO&sig=eS3qe3zMN4DLQhbTlAJEbR0lqtI&hl=fr&sa=X&ved=0ahUKEwiOj_Od0d7MAhUrL8AKHZTZBWoQ6AEIHDAA#v=onepage&q=marine%20insurance%20act%20war%20risks%20exclusion&f=false
https://books.google.be/books?id=3ZY3AAAAQBAJ&pg=PA353&lpg=PA353&dq=marine+insurance+act+war+risks+exclusion&source=bl&ots=LQNx3cK7RO&sig=eS3qe3zMN4DLQhbTlAJEbR0lqtI&hl=fr&sa=X&ved=0ahUKEwiOj_Od0d7MAhUrL8AKHZTZBWoQ6AEIHDAA#v=onepage&q=marine%20insurance%20act%20war%20risks%20exclusion&f=false
https://books.google.be/books?id=3ZY3AAAAQBAJ&pg=PA353&lpg=PA353&dq=marine+insurance+act+war+risks+exclusion&source=bl&ots=LQNx3cK7RO&sig=eS3qe3zMN4DLQhbTlAJEbR0lqtI&hl=fr&sa=X&ved=0ahUKEwiOj_Od0d7MAhUrL8AKHZTZBWoQ6AEIHDAA#v=onepage&q=marine%20insurance%20act%20war%20risks%20exclusion&f=false
http://www.marrisk.com/pdf/clauses/INSTITUTE%20WAR%20AND%20STRIKES%20CLAUSES%20TIME.pdf
http://www.marrisk.com/pdf/clauses/INSTITUTE%20WAR%20AND%20STRIKES%20CLAUSES%20TIME.pdf
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In the latest version of 1995 there were no substantive modifications and the same regime 

remained applicable.148 

  6.3.3.3 Institute War and Strike Clauses (Freight) 

Finally, the third category benefiting also from a special cover is the freight. Indeed, as we 

all know, the price of the carriage may be insured and needs therefore also a set of 

protection against terrorist effects. Such as for the hulls matter, freight can be divided into 

two subcategories, time and voyage, and for which only the time of cover represents the 

main difference. In the practice, the insured willing to secure their freight can subscribe to 

the War and Strikes Clauses, Freight – Time or to the War and Strikes Clauses, Freight – 

Voyage.  

Unfortunately, due to the impossibility for the author of this paper to find any official 

version of those clauses a detailed analysis is not going to be done. However, based on the 

fact that the basics Freight Clauses are in parallel to the basics Hull Clauses149, it is possible 

to assume that the War and Strike Clauses are also similar. Indeed, maritime terrorism 

should be covered under those Clauses and the insurers and insured should be in the same 

conditions to terminate the contract.  

 6.3.4 P&I Clubs and War Risks Clubs 

Concerning the liability insurances we have to turn ourselves to other organisations than the 

normal insurers. Indeed, on a more general level we have the Protection and Indemnity 

Clubs (P&I) which provide to their members a certain security regarding their third party 

liability, but without specialising in a specific area. In a more specific level we have the War 

Risks Clubs which similarly to the P&I Clubs provide a certain security to their members, 

but with the particularity that it only focus on the so called war risks, in their broad 

meaning. 

  6.3.4.1 P&I Clubs 

Those Clubs represent in fact an association of ship owners willing to share the risks with 

other fellows. Originally, the purpose was to cover the risks of tort liability in case of 

collision. Indeed, the problem is that it was impossible to insure for more than 75% of the 

ship owner‟s liability in the normal market, and the remaining 25% could still represent an 

                                                 
148 Institute War And Strikes Clauses Hulls - Time of 1995, available on : 
 http://www.brokmar.com/wp-content/uploads/warandstrikes.pdf  
149 Idem 89, p.103 

http://www.brokmar.com/wp-content/uploads/warandstrikes.pdf
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important amount of money. With time the covers offered became broader and they started 

to insure injury and decease, damages to goods belonging to third persons, pollution, etc.150 

A major difference with the normal insurance companies is that in view to benefit from the 

offers of the Clubs we have to be member of them, pay the club calls or contributions which 

depend on the tonnage of the ship. All together the Clubs have established the International 

Group of P&I Clubs which has for purpose to reinsure the excess-losses above 1 200 000 

dollars.151 

Concerning the cover of maritime terrorism risks, the P&I Clubs follow the general trends 

adopted by the normal insurers. Indeed, such events are not included in the basic cover 

offered by the Clubs, based on the list of Lloyd's Free of Capture and Seizure Clause, and 

ship owners need to subscribe an extra contract, the P&I War Risks.152 

Here under we are going to analyse the Clauses provided by the Standard Club in 2015 (see 

10), and is identical, or almost, to all the others used by competitors. The first element 

which immediately catches our attention is in clause 2 and provides that the Club can at any 

moment consider a special area as too risky and remove the cover for this zone.153 

Concerning the automatic termination, it is one more time similar to the usual market 

practice and a contract should be terminated in case of requisition, in case of one of the 

party has noticed the other one, or when there is an outbreak war between the Five Powers. 

More, all the CBRN weapons are also excluded from the cover and the damages following 

such attacks should not be covered.  

In those Clauses it is also provided that the Club should intervene when the amount of the 

losses exceeds 50 000 dollars or the value of ship with a maximum of 100 million dollars, 

depending on which is the higher. However, the Club does not have to provide an unlimited 

guarantee and 500 million dollars is the maximum amount that they should cover. 

Finally, in addition to those covers, there is a possibility for the Clubs to subscribe a 

reinsurance contract with the International Group of P&I Clubs. Indeed, this last one will 

                                                 
150 Idem 89, p.42 
151 Ibidem 
152 UK P&I Club, « Introductory guide to P&I Cover », available on : 

http://www.ukpandi.com/about-us/rules-cover/introductory-guide-to-pi-cover/  
153 Standard Club : P&I war risks clause 2015, available on :   

 http://www.standard-club.com/media/1660137/pi-war-risks-clause-2015.pdf  

http://www.ukpandi.com/about-us/rules-cover/introductory-guide-to-pi-cover/
http://www.standard-club.com/media/1660137/pi-war-risks-clause-2015.pdf
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provide an extra cover of up to 500 million dollars in case of that the total capacity of the 

Club has been used.154  

  6.3.4.2 War Risks Clubs 

Besides the traditional P&I Clubs, some ship owners decided to create more specialised 

organisations in the war risks sector and they established the first War Risks Clubs during 

the period of wars with a privileged support from the State. Such as the P&I they are based 

on the principle of mutuality and there are some restrictions to integrate them. The major 

criteria are the ship owner‟s nationality and/or the flag of the vessel.155  

Finally, and in opposition to the classic P&I rules, the War Risks Clubs did not limit the 

amount of the cover to the ship‟s value, but experts were responsible of that.156 

To illustrate that despite their small differences with the normal market‟s covers they do 

offer similar covers, we are going to go through one of the circular of the Swedish Club and 

its terms for the year 2016 (see Annexe 11).  

The maximum insured value for the total interests shall not lie above the 300 million dollars 

per ship. The scope of application corresponds exactly to the scope of exclusion for war risks 

in normal and basic insurance contracts. Normally the extra cover provides insurance up to 

the value of the ship; however it is possible to raise this limit in case of application to the 

Association. 

The document defines also a series of areas which are considered as dangerous and which 

can see the cover been cancelled. Indeed, a general cancellation clause of 7 days exists and 

implies that the insurer can revoke its cover of the risk for the period of voyage happening in 

those zones. In the practice, when we are willing to trade within those areas we have to 

mention it to the Association before that the operations started. This last one will then 

analyse the situation and will determine if an extra premium is needed depending on the 

                                                 
154 International Group P&I Clubs, « Athens Convention and terrorism : Frequently Asked 

Questions (FAQs), available on : 
http://folk.uio.no/erikro/WWW/corrgr/insurance/IG%20FAQ.pdf  
155 Idem 
156 Lobo-Guerrero Luis, «  Insuring War: Sovereignty, Security and Risk  »,  Routledge, 6 août 

2012                          

https://books.google.be/books?id=qYziR8Gwn70C&pg=PA93&lpg=PA93&dq=war+risks

+clubs&source=bl&ots=7uTDzXnlTx&sig=pxn7G1xOz5wLxFY6ddTMOXFTsPk&hl=fr
&sa=X&ved=0ahUKEwj4g53sjN_MAhVDAcAKHWBqAMEQ6AEIYTAJ#v=onepage&

q=war%20risks%20clubs&f=false    

http://folk.uio.no/erikro/WWW/corrgr/insurance/IG%20FAQ.pdf
https://books.google.be/books?id=qYziR8Gwn70C&pg=PA93&lpg=PA93&dq=war+risks+clubs&source=bl&ots=7uTDzXnlTx&sig=pxn7G1xOz5wLxFY6ddTMOXFTsPk&hl=fr&sa=X&ved=0ahUKEwj4g53sjN_MAhVDAcAKHWBqAMEQ6AEIYTAJ#v=onepage&q=war%20risks%20clubs&f=false
https://books.google.be/books?id=qYziR8Gwn70C&pg=PA93&lpg=PA93&dq=war+risks+clubs&source=bl&ots=7uTDzXnlTx&sig=pxn7G1xOz5wLxFY6ddTMOXFTsPk&hl=fr&sa=X&ved=0ahUKEwj4g53sjN_MAhVDAcAKHWBqAMEQ6AEIYTAJ#v=onepage&q=war%20risks%20clubs&f=false
https://books.google.be/books?id=qYziR8Gwn70C&pg=PA93&lpg=PA93&dq=war+risks+clubs&source=bl&ots=7uTDzXnlTx&sig=pxn7G1xOz5wLxFY6ddTMOXFTsPk&hl=fr&sa=X&ved=0ahUKEwj4g53sjN_MAhVDAcAKHWBqAMEQ6AEIYTAJ#v=onepage&q=war%20risks%20clubs&f=false
https://books.google.be/books?id=qYziR8Gwn70C&pg=PA93&lpg=PA93&dq=war+risks+clubs&source=bl&ots=7uTDzXnlTx&sig=pxn7G1xOz5wLxFY6ddTMOXFTsPk&hl=fr&sa=X&ved=0ahUKEwj4g53sjN_MAhVDAcAKHWBqAMEQ6AEIYTAJ#v=onepage&q=war%20risks%20clubs&f=false
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voyage and route followed and the present rates applied. Within this list we can find 

countries located especially in Africa, Middle East, Indonesia/Malaysia, and South 

America.  

Finally, in the annexes of the document we find different situations where the cover will 

automatically stop having effect and they are similar to the classic reasons used by the P&I 

Clubs, and which are situations of war between the Five Powers or when one of both party 

did notice the other one few days beforehand. 
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Conclusion 

Arrived at the end of this paper it is now time to draw a conclusion on all the different 

notions which have been treated until now and to remind the most important elements. We 

started first by trying to give a clear meaning to the general term of maritime terrorism. 

Quickly we were faced to the first issue in the area which is that there is unfortunately no 

international agreed definition. Indeed, mostly left to national interpretations, its meaning 

can varied from country to country. However, some authorities still have tried to define the 

limit and implication of this term and they provided sometimes uncompleted and sometimes 

unofficial provisions.  

In a second step, still when defining the meaning of maritime terrorism, we discovered that 

within this category there are several classifications which can be done. The first possible 

subdivision is to classify it in tactical and strategic approaches. The motivations of both are 

quite opposed and it is reflected in the modus operandi of their operations. In one hand the 

perpetrators will focus on extremely violent attack with hundreds of deaths and injuries, and 

in the other hand the casualties will be limited but on a long term the economy of a specific 

area will be adversely affected. The second categorisation that is possible within the 

maritime terrorism activities relates to the place where the events take place. Indeed, the 

attacks can happen at sea, from the sea, or supported by the sea. Concretely, we have seen 

that the threat of maritime terrorism does not only limit and focus on assaults in the middle 

of the oceans. In contrary, we discovered that there is also the possibility to support a whole 

supply chain by using vessels as mean of transport. Groups, weapons, equipment can by 

then relatively easily travel to other maritime areas. 

In the second chapter we went through the even more detailed analysis of the concerned 

threat and we have discussed what the possibilities concretely are. In view to understand our 

future a brief overview of the most important attacks of the last six decades has been 

established and we saw that the problem is global and does not limit in a particular area, 

and that the kind of attacks are varied. From suicide attacks to hijacking, passing by laying 

mines in the water, all the kind of attacked were discussed. Related to this history, it was 

important to know what the actual capabilities of the existing groups were. Therefore, we 

drew a list of the recognized ones and we established the link with attacks they already 

conducted or with their ideologies and motivations. Finally, a comparative analysis of the 

possible attack scenarios showed us the eight most likely to happen depending on the type of 

vessel taken as target. More than the classic and famous ones that we already mentioned, 

we also discovered that indeed when they follow a strategic approach the terrorists have 

another kind of privileged targets and they will for instance provoke a blockade at a key 
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location. Moreover, studying the possibilities without studying the consequences or effects 

will make the analysis incomplete, and it appears that this last information will be later on, 

for insurance matters, of major importance.  Indeed, people tend to forget that more than 

just personal and physical damages there are also economical and invaluable losses which 

are implied. This can be for instance the case of a blockade which comes to disrupt a whole 

company‟s supply chain or the death of a Director in important business and negotiations 

trip. 

Finally, to complete our delimitation of the framework applying on maritime terrorism, we 

went into the comparison between two terms that people of often confusing. Indeed, piracy 

and terrorism are two concepts which did spill a lot of inks from several authors. However, 

despite the presence of some similarities, such as the use of sophisticated equipment and 

boats, the use of violence, the expected political reactions, they are and remain two different 

problems. Indeed, there are two mains reasons which oppose them. First, piracy follows a 

private ends goal in contrary to terrorism which is politically motivated. The second major 

difference is the existing legal framework and its implications for international fight against 

it. Piracy has an official definition in Article 101 of SOLAS Convention while terrorism is 

devoid from any. Nevertheless, and it is important to mention it, one of the reason why 

people are confusing those concepts is because sometimes they do closely collaborate. It is 

not impossible to imagine that terrorist groups are providing trainings to the pirats, which in 

counterpart are going to hijack a vessel and sell it to the groups.  

After having analysed all those information it was time to provide a legal framework to this 

threat and to go through the different initiatives which have been taken. We started in 1988 

with the adoption of the SUA Convention and its Platform Protocol of the same year. The 

purposes of those two texts were to provide finally a specialized legal instrument on the 

matters. Indeed, after the attack of Achille Lauro there were multiples debates and it was 

difficult to distinguish it from piracy. Due to this lack of regulation on this new threat, 

Austria, Egypt and Italia decided to change it and proposed a draft of what will later on 

become the SUA Convention. Unfortunately, the legislation has some defaults and some 

criticism have been done. Therefore, in 2005, the Conventions were amended and the 

Protocols were adopted. The particularities of those new texts are that they directly address 

the problem of terrorism, without naming it, and that a broader list of malicious activities is 

provided. Provisions concerning extraditions are also updated and make the procedure 

easier.  

Another legal instrument which has been discussed is the establishment of the ISPS Code in 

2002. The main idea behind the adoption of this Code is to increase the safety measures on 
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ships and within the port areas. Multiples criteria to fulfil and principles of interdictions are 

provided and come to redefine the security within the maritime environment. The 

particularity of this Code lies in the fact that it is divided into two parts. The first one is 

compulsory and provides objectives to reach, and the second one is facultative and 

constitutes a source of inspiration concerning the way on how to reach those goals. 

Finally, two other instruments brought extra safety measures on particular areas. First, the 

PSI Initiative which aims to fight against the problem of proliferations of weapons of mass 

destruction is covered. To do so, it is provided within the text the member States should 

take all the needed measures to minimize those risks and to closely collaborate with other 

States in the transfer of information. In parallel, the other legal instrument adopted is the 

CSI and for which the scope of application is the transport of container, and more especially 

its vulnerabilities.  The initiative foresees the presence of inspection teams all around the 

world and at key ports where they should control the safety of shipping and mainly proceed 

to container verifications. To do so, specialized team can use the new technologies such as 

X-ray and Gamma-ray. 

Once we were done with defining the concept and the legal framework, we started with the 

main part of this paper, the insurance aspect. The first point was to draw the difference 

between the property and liability insurances. In one hand we have the cover of material 

objects, goods or ships, and in the other hand we have the cover for contractual breach or 

for damages to third parties. It quickly appeared that while the property matters were 

usually not a source of controversy the liability issues are all other. Indeed, as we saw it, 

perpetrators are most of the time kamikazes or international criminals and it is impossible to 

locate them. Therefore, victims of attacks will claim compensations and indemnities to 

someone else. This could be the ship owner, the carrier, the insurer, etc. and the basis of the 

claim will be grounded on a lack of foreseeability and a breach of the duty of care. 

In view to better understand the problem of determining the liability of a party we went into 

the analysis of relevant legislations and which could provide a cause of liability, or in 

contrary, a cause of limitation of liability. First, the American COGSA and the European 

Hague-Visby Rules do address the responsibility of the carrier of goods by sea and provide a 

system of limitation per units of package. The second text concerns the transport of 

passengers by sea and the maximum amount of liability in regard to death,  injuries and 

losses or damages to goods and vehicles. Those grounds of responsibility can be found in the 

Athens Convention and its Protocol. Finally, the LLMC has also been subject to analysis 

and we determined the reasons which can exclude the liabilities and the amount up to 

which they are liable. 
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In the final chapter we tried to bring a concrete and clear answer to our research question 

which was how is maritime terrorism insurable? The answer was divided into three parts 

which combined together provide an outline of solution. The first part was meant to give a 

short overview on how the insurance market did evolve vis-à-vis this problem, and we saw 

that there is a key moment in the history. This moment is without any doubt 9/11 and 

comes clearly modify the vision and estimation of the risk. Seen originally as an ordinary 

risk, the maritime terrorism was covered by the basic contracts and there was no need to be 

surcharged for such protection. However, quickly after the attacks, several key actors 

decided to withdraw from the market or to simply exclude this risk from their covers. It has 

obviously a snowball effect and at a certain moment the insurers were almost all gone. 

In reaction to this problem of absence of insurance several initiatives have been nationally 

adopted and institutions have been created to provide a support to the private insurers, by 

most of the time the State itself. However, it is important to mention that unfortunately 

several of those organisations exclude the maritime environment from their scope of 

application and solutions have to be found somewhere else. 

Finally, the last part gives a concrete vision on what is actually happening in the practice. 

We saw that there are two opposed strategies. In one hand we have the American system 

which provides that every insurer must offer the cover of terrorism risks and is reinsured by 

the State under certain conditions. This is the compulsory system and despite the criticisms 

which can be done it has for advantage that there is more than enough actors in the market 

which provide an amount sufficient to keep the rates of premium relatively low. In the other 

hand, the British approach, excludes totally those risks from the general and basics covers. 

Indeed, in the Institute Clauses such as in the P&I contracts it is provided that losses, 

damages and liabilities resulting from a terrorist attack are not covered. However, in view to 

still offer this possibility to the insured there are extra contracts which have been adopted. 

This is for instance the case of the P&I War Risks Insurance or the Institute Strikes Clauses. 

Obviously, subscribing to those extra covers implies a certain raise in the price of the 

premiums, which sometimes is not negligible. Besides those two systems there is also 

another type of organisation which specialized in the insurance of such risks. Indeed, the 

War Risks Club, originally created in period of conflicts, provides another set of covers than 

the traditional insurers from the market. 

To conclude, this paper in its whole brought us a deeper understanding of what the threat of 

maritime terrorism really is. Through the history we saw that authorities and States have put 

their centre of concern on it and tried to find solutions. Unfortunately, in contrary to the 

inland version and due to its particular features, the maritime environment still lack of 
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strong regulations on the matters and the grey zones are still numerous. We can however 

question ourselves on the reasons why, in a situation where maritime claims are usually 

excluded from the national reinsurance against terrorisms programs, there is no real 

equivalent foreseen for the maritime domain. Indeed, as we saw it, the insurers providing 

those special covers have also the possibility to annul the contract and by then stop insuring 

the risks. Those rules should maybe be revised and amended in a way to better protect the 

insured still too much dependent of the insurers. Therefore, one of the solutions could be the 

establishment of State support to the specialized insurance companies which by then should 

be obliged to offer those covers to the insured. A system of contributions calculated on basis 

of previous earned premiums could be instated in view to guarantee the reinsurance by the 

State. Legislators should be inspired by successful scenarios and copy them and mistakes 

should serve as example for the others. 
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5) Probability of the Maritime terrorism attacks scenarios  
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8) PSI Inspection procedure :  

 
Source : Final Letter Report: CBP‟s Container Security Initiative Has Proactive Management and 
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Background 

United States Customs and Border Protection’s (CBP) mission includes protecting the 

American public against terrorists and the instruments of terror.  One widely recognized 

area of vulnerability for entry of weapons of mass destruction is the Nation’s seaports.  In 

2008, approximately 11 million maritime cargo containers arrived at the Nation’s 

seaports. To manage the large volume of cargo, CBP employs a layered security 

approach centered on advance intelligence, effective inspections, a secure port 

environment, and international screening of cargo. 

As part of its layered security approach, CBP established the Container Security Initiative 

(CSI) as a pilot program in 2002.  The Security and Accountability for Every Port (SAFE 
Port) Act of 2006 made the program permanent.  CSI uses risk-based analysis to screen 

maritime cargo for weapons of mass destruction before the cargo is laden on vessels 

destined for the United States.  CBP officers work with foreign customs officials to 

identify and inspect maritime cargo that pose a security risk before the cargo is shipped to 

the United States.  In 2009, CBP operated CSI in 53 seaports in the Americas, the 

Caribbean, Europe, Africa, the Middle East, and Asia.  In 2007, there were 58 CSI 

seaports managing approximately 86 percent of container cargo that arrived in the U.S.  

The percentage of cargo arriving may have dropped because the number of CSI ports was 

reduced from 58 to 53 and due to the overall decrease in worldwide cargo due to the 

current economic situation.  Approximately 150 CBP officers at CSI ports analyze 

shipping information and refer high-risk cargo to host country officials for inspection. 

Figure 1 illustrates the cargo-screening process. 

CBP Officers 
analyze shipping 
information to 
identify high-risk 
cargo. 

Screening 

CBP Officers review 
the shipping 
information and 
select high-risk 
cargo to be 
presented to the 
host country for 
inspection 

If accepted for 
inspection, the cargo 
is scanned using 
large-scale NII 
equipment. 

CBP Officers or host 
country officials 
identify any 
anomalies in the x-
ray image. 

Targeting 
Anomaly 
Detection 

CBP Officers or host 
country officials 
open containers to 
locate anomaly. 

Physical 
Examination 

Officials determine if 
the anomaly 
presents a threat. 

Anomaly 
Resolution 

The container is 
loaded onto the 
cargo ship. 

Lading 

(if anomaly is found) 

Resolution 

Officials take  
appropriate steps to 
resolve the threat. 

(if threat is not found) 

Inspection 

(if threat is not found) 

(if threat is found) 

Figure 1:  Flowchart of CSI  Cargo Screening Process 
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Introduction 100 
 

9) War Automatic Termination and Exclusion clauses  

1.1 Automatic Termination of Cover  

Whether or not such notice of cancellation has been given cover hereunder shall TERMINATE 

AUTOMATICALLY  

1.1.1  upon the outbreak of war (whether there be a declaration of war or not) between 

any of the following:  

U      K     m  U              f Am       F        h          F            h        ’  

Republic of China;  

1.1.2  in respect of any vessel, in connection with which cover is granted hereunder, in 

the event of such vessel being requisitioned either for title or use.  

1.2 Five Powers War  

This insurance excludes  

1.2.1  loss damage liability or expense arising from:  

the outbreak of war (whether there be a declaration of war or not) between any of the 

following:  

U      K     m  U              f Am       F        h          F            h        ’  

Republic of China; and  

1.2.2  requisition either for title or use.  
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10) Examples of insurance undertakings (Blue Cards) referred to in guideline 3 war risks 

Blue Card issued by War Insurer 

Certificate furnished as evidence of insurance pursuant to article 4bis of the Athens 

Convention relating to the Carriage of Passengers and their Luggage by Sea, 2002. 

Name of Ship: 
IMO Ship Identification Number: Port of registry: 
Name and Address of owner:  

This is to certify that there is in force in respect of the above named ship while in the above 
ownership a policy of insurance satisfying the requirements of article 4bis of the Athens 
Convention relating to the Carriage of Passengers and their Luggage by Sea, 2002, subject to all 

exceptions and limitations allowed for compulsory war insurance under the Convention and the 

implementation guidelines adopted by the Legal Committee of the International Maritime Organization in 

October 2006, including in particular the following clauses: [Here the text of the Convention and the 

guidelines with appendices can be inserted to the extent desirable]  

Period of insurance from: 20 February 2007 to: 20 February 2008  

Provided always that the insurer may cancel this certificate by giving 30 days written notice to 
the above Authority whereupon the liability of the insurer hereunder shall cease as from the date 
of the expiry of the said period of notice but only as regards incidents arising thereafter.  

Date: 
This certificate has been issued by:        War Risks, Inc. 

           [Address]  

...............................................................     As agent only for War 

Risks,  

       

 

Signature of insurer            
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11) Country comparison of terrorism risk insurance programmes  

https://www.oecd.org/daf/fin/insurance/Terrorism-Risk-Insurance-Country-

Comparison.pdf  

12) P&I War Risks Clause : Standard Club 

 

http://www.standard-club.com/media/1660137/pi-war-risks-clause-2015.pdf  

13) War Risks Club : Swedish Club‟s Clauses 

http://www.swedishclub.com/media_upload/files/Circulars/408-2015%20Marine-

war_2015Dec.pdf  
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