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I. INTRODUCTION 

Turkey has been a candidate country for European Union membership since the Helsinki 

European Council in December 1999. However, EU-Turkey relations were legally initiated 

long before that, within an association framework in 1963 when the parties signed an 

association agreement, known also as 'the Ankara Agreement'. From then on, the relations 

have followed a fluctuating path with many legal and political disagreements. Apart from 

others, the visa issue has long been a major grievance in EU-Turkey relations and it has 

occupied an important place on the table. In fact, it has always been one of the main reasons 

which affected the relations negatively over the past 30 years. 

Actually, there was no significant concrete issue on free movement rights of Turkish nationals 

until the military coup in Turkey in 1980. Up to that time, on the basis of the 1957 Council of 

Europe Agreement, Turkish citizens had enjoyed visa-free travel to almost all European 

countries
1
. However, the military intervention caused a huge wave of migration from Turkey 

to all over Europe. Rapid increase in the number of illegal migrants and Turkish nationals 

seeking asylum gradually created concerns about the free movement of Turkish citizens in the 

European territories. As a consequence, as from 1980, EU member states started to take 

several precautions and to introduce visa requirements towards Turkish nationals one by one 

in order to slow down such migration. Thus, they used the military intervention in Turkey as a 

convenient justification for their new visa policies
2
. The same practice continued with a 

different name after the introduction of the Schengen regime at the Union level
3
. Turkish 

citizens has been subjected to visa procedure by EU member states since Turkey was one of 

the blacklisted third countries whose nationals were obliged to obtain visas to enter into the 

Schengen Area under this new regime. 

In the following years, serious steps were taken by the parties with regard to closer EU-

Turkey relations, including the initiation of the Customs Union and the opening of accession 

negotiations. Notwithstanding that these were crucial developments for more integrated EU-

Turkey future, allowing free movement of Turkish goods within the European market under 

the terms of the Customs Union created more awkward and complex situation when taken 

                                                 
1
 Kemal Kirişçi, 'Will the Readmission Agreement Bring the EU and Turkey Together or Pull Them Apart?', originally published 

by Centre for European Policy Studies <http://www.brookings.edu/research/opinions/2014/02/04-readmission-agreement-

eu-turkey-kirisci> accessed on 30 July 2014 
2
 ibid 

3
 ibid 
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into account ongoing visa procedures towards Turkish producers and businessmen. In the 

same vein, time consuming and expensive bureaucratic procedures significantly affected other 

specific categories of Turkish people like students and academics. The fact that, despite 

increasing complaints about non-equivalent visa applications of EU member states, Turkey 

and the EU could not find a middle ground to the issue on political basis, led Turkish citizens 

to push member states on the matter of visa under the provisions of the association relations. 

They have brought number of cases before the European Court of Justice in order to have 

binding decisions against member states regarding their movement rights. Thus, the long 

standing visa issue, to a large extent, has become a significant legal question for subsequent 

rulings of the ECJ and the Court was obliged to give an answer to the similar questions again 

and again in order to clarify whether the visa application of EU member states towards 

Turkish nationals is legitimate under the association relations. 

 

II. THE EU'S COMPETENCE IN THE FIELD OF VISA POLICY 

Until the 1990s, border control and visa application was a political area which was generally 

regulated by the national governments of EU member states. It fell largely outside of the 

competence of the EU
4
 so that  there had been no general visa policy applicable at the Union 

level for a long time. Especially after the entry into force of the Amsterdam Treaty in 1999, 

the EU's competences, regarding border control and visa application towards third country 

nationals, have been gradually extended by the EU member states. At that time, general EU 

visa policy emerged as a consequence of more integrated relations among member states. 

Particularly, the concept of free movement of persons within the EU territory led member 

states to take some precautions for possible negative consequences as a union and to give the 

EU institutions limited regulative powers in order to develop effective common instruments 

for controlling the Union's external borders, fighting illegal migration and preventing 

organised crimes
5
. Thus, over the years, EU visa policy has become a significant integral part 

for the Union's external relations and its legislation in order to ensure internal security. 

                                                 
4
 HM Government, 'Review of the Balance of Competences between the United Kingdom and the European Union / Asylum 

& non-EU Migration', February 2014, p. 17 

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/279096/BoC_AsylumImmigration.pdf> 

accessed on 11 August 2014 
5
 'EU Visa Policy: On The Edge Between The EU Internal Security and Foreign Policy', p. 2 

<http://novisa.org.ua/file/analitic/novisa_analitic1280942235.pdf> accessed on 11 August 2014 
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However, it was the year of 1993 when the member states introduced the elements of EU visa 

policy in the Maastricht Treaty for the first time. This Treaty brought a new pillar to the Union 

structure entitled 'Justice and Home Affairs' regulating a number of matters, including asylum, 

migration and visa policies towards third country nationals. On this basis, two important 

aspects of the visa policy were defined in the Treaty, as being a purpose of harmonisation at 

the Union level on the determination of the third countries whose nationals must be in 

possession of visas when crossing the external borders of the member states and on the 

establishment of a standard model visa for all EU member countries part of the Schengen 

area
6
. Pursuant to this harmonisation goal stated in the Treaty, within the following years the 

Council took some steps and determined the list of the third countries whose nationals must 

be in possession of visas when crossing the external borders, while laying down a standard 

model short stay visas through the Regulation on the other hand
7
. 

After, these initial steps, all other aspects of visa policy were brought by the Amsterdam 

Treaty in 1999. Actually, today's visa policy which is directly related to the Schengen regime 

is based on the Schengen cooperation created by a number of EU member states in 1985 

through an agreement. In 1999, the Amsterdam Treaty integrated this pre-existing Schengen 

acquis into the Treaty itself under the first pillar of the EU
8
. This new development under the 

Amsterdam Treaty brought two major implications for the further developments and the shape 

of the EU visa policy at the Union level
9
. Firstly, moving the Schengen acquis into the Treaty 

provisions made it obligatory for implementation by all new accession states and incorporated 

its development within the framework of the EU decision making process. Secondly, this gave 

the EU an external competence to conclude international agreements in the areas of visa 

policy
10

. Thus, the exclusive competence of the EU member states in the  field of visa policy 

has gradually left this nature and the EU institutions, as well as the national governments, also 

started to take some measures and to play a role in the visa policy area at the Union level. 

However, the common EU visa policy was only about short-term visas, covering the period of 

up to 90 days. The procedure of issuing long-term visas on the other hand was still left within 

the competence of the national governments. Also, the UK and Ireland stayed outside of this 

                                                 
6
 Irina Angelescu, 'Blurry Boundaries: The External Dimension of the EU's Visa Policies', University of Rome Tor Vergata, 

IHEID, p. 10 
7
 'EU Visa Policy: On The Edge Between The EU Internal Security and Foreign Policy', p. 2 

<http://novisa.org.ua/file/analitic/novisa_analitic1280942235.pdf> accessed on 11 August 2014 
8
 ibid, p. 3 

9
 ibid, p. 3 

10
 ibid, p. 3 
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new system introduced by the Amsterdam Agreement. They secured  a special status meaning 

that unless they decide to opt in a specific measure, they will be exempted from the Schengen 

provisions under the Treaty. In this regard, they have not still opt in to areas concerning visa 

policy and border control
11

. 

In 2001, the Council adopted a new Regulation on listing the third countries whose nationals 

must be in possession of visas when crossing the external borders and those whose nationals 

are exempted from that requirement. Thus, with the exception of the UK and Ireland, all the 

EU member states part of the Schengen area were no longer free to have individual lists of 

countries whose nationals required visas for short-term visits. 

In 2009, the pillar structure was collapsed within the scope of the new Treaty. The so-called 

Lisbon Treaty of 2009 introduced some further changes regarding the EU's competence in the 

field of visa policy and border control. After the entry into force of the Lisbon Treaty, this 

became an area in which the EU has a shared competence meaning that except from its 

member states, the EU may also legislate this area on several basis and take actions 

concerning visa regime at the Union level. 

At present, with the exception of the UK and Ireland, all EU member states together with 

three non-member countries; Switzerland, Norway and Iceland, have a unified visa regime as 

a result of their membership in the Schengen area
12

. In addition, according to this visa regime 

and the relevant Regulation dated back 2001, Turkish citizens are subjected to expensive and 

time consuming visa procedures even for their short-term travels in Europe. In other words, 

current visa procedures of EU member states against Turkish nationals, rather than being only 

national applications, finds its legal basis within the scope of the EU legislation. Thus, as it is 

understood, in order to find an effective solution to the matter of visa between Turkey and EU 

member states, together with bilateral relations it is important to consider the issue also under 

the scope of the common EU visa policy.    

 

 

                                                 
11 HM Government, 'Review of the Balance of Competences between the United Kingdom and the European Union / Asylum 

& non-EU Migration', February 2014, p. 18 

<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/279096/BoC_AsylumImmigration.pdf> 

accessed on 11 August 2014 
12 Irina Angelescu, 'Blurry Boundaries: The External Dimension of the EU's Visa Policies', University of Rome Tor Vergata, 

IHEID, p. 10 
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III. A BIT OF HISTORY ON EU-TURKEY RELATIONS 

Turkey's accession process to the European Union is the most concrete and current example 

for ongoing historical love-hate relationship between Turkey and Europe. In spite of Turkey's 

mistrust for this unending process and the European Union's unwillingness for Turkey's full 

membership, neither of them can precisely say 'no' to each other. Therefore, bearing in mind 

long historical relations and taking into account political, economic and cultural developments 

in the Continent, it can be said that Turkey-EU relations have always occupied a unique place 

for the future of Europe. 

After its first association agreement with Greece, on 12 September 1963, European Economic 

Community, a predecessor of the European Union, and its six original member states signed 

an association agreement with Turkey in Ankara under quite similar conditions by avoiding 

differences in treatment between these two Mediterranean countries. Thereby, political and 

economic interactions between Turkey and Europe led the relations also into a legal 

framework and paved the way for a long process that is still continuing up to the present day. 

The Association Agreement with Turkey, as an agreement after 50 years still in force, has a 

special characteristic, as it was also the case in the Agreement with Greece, aiming at not only 

continuous and balanced strengthening of trade and economic relations between the parties 

but also improvement of the living standard of Turkish people and preparation of Turkey for 

the future accession to the Community. As can be seen from the substance of the Agreement, 

in order to achieve these far-reaching goals, certain steps were envisaged for the future 

relations with an integration dimension including progressively securing the free movement of 

workers (Article 12), the abolition of restrictions on freedom of establishment (Article 13) and 

the abolition of the freedom to provide services (Article 14)
13

. Also, while establishing those 

three freedoms, the parties agreed to be guided by the corresponding rules of the Treaty itself. 

Herewith, it is worthwhile to say that this agreement between Turkey and the Union was more 

than a legal component with only economic purposes even at that time when it was concluded. 

Despite of all these envisaged future stages decided in the Association Agreement aiming at 

gradual abolition of all boundaries and Turkey as being a member state in the end of this 

process, over the course of many years, developments in the relations between the contracting 

                                                 
13

 Kees Groenendijk and Elspeth Guild, 'Visa policy of member states and the EU towards Turkish nationals after Soysal', 

Third edition May 2012, Economic Development Foundation Publications No:257, p. 9 
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parties have not progressed rapidly as it was expected. However, as a second component of 

the legal framework in the relations, in 1971, Turkey and the Community signed an additional 

protocol to the Agreement by determining more specific conditions and timetables for the 

relations within the scope of free movement of goods, persons and services. It was put into 

effect in 1973. In this context, Article 36 of the Protocol brought a new provision regarding 

the accomplishment of free movement of workers between Turkey and the Community stage 

by stage. In addition, following to this article, it was stated in the relevant provisions that the 

Association Council, as a competent body, should take these necessary and progressive steps 

through its implementing decisions. Thus, Association Council Decisions came forward as a 

third component of the legal framework. However, as a matter of fact, limited number of 

decisions, that was adopted by the Council, were not adequate to achieve expected free 

movement purposes within the anticipated period of time.  

Even though, as relevant legal instruments Decision 2/76, Decision 1/80 and Decision 3/80 of 

the Association Council on Turkish workers did not fully establish the free movement 

structure in the relations, they did improve the status of Turkish workers who are legally 

working in one of the member states for a certain period of time and gave them certain basic 

rights. On the other hand, only Article 41 of the Protocol, so-called the standstill clause, 

provided a clear and very important rule related to the free movement, more specifically with 

regard to the right of establishment and the service provisions. Pursuant to the relevant article: 

''The Contracting Parties shall refrain from introducing between themselves any 

new restriction on the freedom of establishment and the freedom to provide 

services
14

.''   

So far, the standstill clause stated in Article 41, as well as some other provisions based on the 

Association legislation, has been subjected to interpretations of the European Court of Justice 

for several times. Lack of the explanatory measures, that should have been taken by the 

Association Council long ago, caused more new questions about the standstill clause, the 

freedom of establishment and the conditions regarding to the movement of workers/persons 

within the European Union territories, more specifically related to the legality of the visa 

policy of the EU member states towards Turkish citizens under the legal framework  of the 

association relations. 

                                                 
14

 Article 41 of the Additional Protocol to the Agreement establishing an Association between the European Economic 

Community and Turkey, Official Journal of the European Communities C113/28 
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In each new case before the Court related to movement conditions of Turkish citizens within 

the European territories, Turkey has expected for its citizens as much as possible far-reaching 

rights derived from the Association Agreement, the Additional Protocol and the decisions of 

the Association Council. On the other hand, the Union side generally has refused to accept 

comprehensive interpretation of the rights under the Association legislation. Thus, throughout 

the years, with each new question in the cases, visa policy of EU countries towards Turkish 

nationals has become a multi-faceted issue with its legal, political and economic dimension. 

When Turkey applied to the Community for a full membership in 1987 for the first time, the 

expected response was not given by the European Commission. In 1989, the Commission 

submitted a negative opinion on Turkey's application by recommending increase of 

interdependence and more effort for integration in the light of the Association Agreement and 

the Protocol
15

. In the following years, by virtue of the enlargement policy of the Community 

towards the countries of Central and Eastern Europe, relations with Turkey were 

overshadowed
16

 and Turkey was left out of the Community's ongoing enlargement strategy 

with the expectations of fulfilling more preconditions before the accession negotiations
17

. 

Finally, positive developments for the  accession application took place in the Helsinki 

European Council of December 1999 and Turkey was recognised as a formal candidate state 

destined to join the Union
18

 without being started accession negotiations. Following the steps 

taken by Turkey, including several legislative packages and significant implementation 

measures, in 2004, the Commission suggested the opening of accession negotiations with 

Turkey in pursuit of the acknowledgement of fulfilment of the Copenhagen political criteria 

by Turkey. Thus, after more than forty years since the bilateral relations had legally started 

with the Association Agreement, in spite of the existence of critical problems during this 

period, such as the negative results of referendums in France and the Netherlands towards 

Turkey's accession process and the insolvable Cyprus issue, on 3 October 2005, the 

association negotiations were officially opened, as it was stipulated.  

From that day to this, the Turkey-EU relations have proceeded on a fluctuating line mostly 

because of the political and legal obstacles. A little progress has been made to complete all 35 

chapters of acquis communautaire by now. Besides all these, despite of its significance, nearly 

                                                 
15

 Marc Maresceau, 'Turkey: A Candidate State Destined to Join the Union', From single market to economic Union, essays in 

memory of John a Usher, Oxford University Press, 2012, p.330 
16

 ibid, p. 331 
17 ibid, p. 332 
18

 ibid, p. 333 

https://biblio.ugent.be/publication?q=parent+exact+%22From+single+market+to+economic+Union%2C+essays+in+memory+of+John+a+Usher%22
https://biblio.ugent.be/publication?q=parent+exact+%22From+single+market+to+economic+Union%2C+essays+in+memory+of+John+a+Usher%22
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nothing has been legally or politically done regarding to the movement issue of Turkish 

nationals within the EU territories dismissing the fact of number of new judgements delivered 

by the ECJ. Also, the linking between readmission agreement which was pending for a long 

time and visa liberalisation process has created new disagreements during the process. 

Absence of clear and certain rules to obtain a visa liberalisation and mistrust felt by Turkish 

people because of unending accession process have gradually exacerbated this existing 

conflict. The long-standing visa problem has become a symbol of retrogressive relations and, 

at the same time, slowed the negotiation process on a large scale. After all, Turkey has not 

been delighted as being the only candidate state, among all other candidate and potential 

candidate countries, without any visa facilitation/liberalisation agreement or official on-going 

EU roadmap towards visa-free travel
19

. 

 

IV. VISA ISSUE BETWEEN THE EU, ITS MEMBER STATES AND TURKEY 

 

In the course of time, visa liberalisation has become a very critical and politic issue between 

Turkey, who insistently wants to be granted with the same opportunities as provided to other 

candidate countries, and the EU who has met a considerable amount of oppositions from 

several member states for visa-free travel of Turkish citizens. From the Union's perspective, 

visa policy towards candidate countries has always been a significant and efficient tool to 

encourage these states to accelerate their integration process and to align their legislation with 

the EU acquis as immediate as possible. While supporting rapid integration, by using this soft 

power, the Union, at the same time, aims to prevent any unexpected increase in the number of 

illegal immigrants. In the light of these purposes, the EU has concluded several readmission 

agreements with number of candidate and no-candidate countries and in exchange of that they 

granted these countries visa liberalisation by asking to adopt compatible rules with the EU 

acquis. After granting visa-free travel to the nationals of Western Balkan countries, the EU has 

initiated new negotiations with Eastern Partnership countries for a visa freedom. Although 

some of these countries are not even a formal or potential candidate to the EU membership, in 

order to facilitate business interactions and to decrease differences among the societies by 

enhancing interpersonal relations, the EU has followed an intense visa policy towards these 

countries. On the other hand, same level of intentness has not been on the stage for Turkey 

                                                 
19

 Zeynep Özler, 'Breaking The Vicious Circle in EU-Turkey Relations: Visa Negotiations', Turkish Policy Quarterly, Volume 11, 

Number 1, p. 127 
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who has been accepted as a candidate country destined to join the EU. However, on the 

European side, the reason for such a manner was the lack of fulfilment of the pre-conditions 

by Turkey such as concluding a readmission agreement. It was, indeed, what had happened 

with all these countries started to benefit from types of visa facilitations. It was kind of a long 

run way which starts with a certain readmission agreement having several conditions, and 

then arrives at a conclusion of visa liberalisation. 

Since 1950s, apart from Turkey-EU relations, Turkey has concluded number of bilateral visa 

agreements with EU member states
20

. It can be said that all these agreements provided visa 

free travel for the citizens of the contracting parties under certain conditions. Besides, related 

to this, the European Agreement on Regulations governing the Movement of Persons between 

Member States of the Council of Europe was opened for signature in 1957. The agreement, 

entered into force in 1958, provided for abolition of visa requirements for the national of the 

parties to this agreement
21

. Turkey also became a contracting party to this agreement in 1961 

as well as most of EU member states. It was an important legal document providing visa free 

visits of up to three months for the nationals of other parties holding a travel document 

according to its relevant articles. As all still being valid legal documents under the 

international law provisions, these agreements, in particular the 1957 European Agreement, 

comprise a remarkable part of the relations and obligations between Turkey and the EU 

member states together with the Union phase of the visa issue.  

In 1973, when the standstill clause stated in Article 41 of the Additional Protocol of the 

Association Agreement between Turkey and the EU entered into force as a part of acquis 

communautaire, six original member states were bound to the 1957 European Agreement. 

Besides, the Agreement was in force for also Austria, Greece, Malta, Portugal, Slovenia and 

Spain on the date of accession of those countries to the EU
22

. These commitments will be 

important for the interpretation of the case law of the Court in order to define the rights of 

Turkish citizens stemming from the judgements on state by state basis. 

During the application of the 1957 European Agreement, movement of persons was not a 

significant and problematic issue on the European table for Turkey-EU relations. However, 

starting with Germany in 1980, many EU member states, one by one, suspended application 

                                                 
20

 Kees Groenendijk and Elspeth Guild, 'Visa policy of member states and the EU towards Turkish nationals after Soysal', 

Third edition May 2012, Economic Development Foundation Publications No:257, p. 18 
21

 ibid, p.19 
22

 ibid, p.19 
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of the 1957 Agreement and began to impose visa requirement for Turkish citizens
23

. The 

reason for such a change in the political strategy for nationals of Turkey was that, at that time, 

many illicit Turkish workers were crossing border and seeking asylum because of economic 

problems in Turkey that arose mainly after the 1980 military intervention. 

However, it should not be forgotten that ever since 1980s, Turkey has experienced many 

economic, legal and political changes. Even if it is hard to say that Turkey has become one of 

the powerful countries with the largest economy in the world, considerable developments 

have taken place especially after the intimate relations between Turkey and the EU began. 

However, this was never enough for the Europe to ignore the shadow of the past. The fear of 

another huge Turkish migration wave has always played a great role for the EU's visa policy 

towards Turkish nationals. 

From said reasons, for years, Turkey has not managed to totally overcome the visa barriers of 

European countries even if it achieved to have the candidate status destined to join the EU in 

1999. Lack of the adequate decisions and implementations, that should have been taken by the 

Association Council long ago, has left most of the regulatory burden related to the movement 

of persons and visa requirement for Turkish citizens on the shoulders of the ECJ and its case 

law. However, because of the gradual development nature of the case law, all the conflicts 

regarding how to interpret the Association Legislation in case of a specific visa issue have not 

come up with a solution in only one case. During the years, each new case before the ECJ has 

brought new questions, and consequently, each judgement by virtue of progressive 

interpretations has led to new dimensions. 

In the last decade, while Turkey, as a candidate state, has been anticipating to find a 

compromise for this movement issue of its nationals, visa liberalisation has always remained 

as one of the most important headings for the relations between the parties and it has not 

resulted as well as expected. Despite number of ECJ judgements, the rights of Turkish 

nationals derive from the Association Legislation have never become precise and clear 

enough. This, of course,  has raised important practical problems for daily relations and 

interactions of Turkish society with Europe. The EU member states has sustained the 

obligation for Turkish citizens to obtain a visa even for their short-term travels ever since 

1980. 

                                                 
23

 Işıl Özkan, 'Türk Vatandaşlarının Avrupa Ülkelerine Giriş Hakkı ve Vize Sorunu' [The Right of Turkish Citizens to access to 

European Countries and the Visa Issue], Dokuz Eylül University Faculty of Law Review, Vol. 9, Special Edition 2007, p. 412 



12 

 

Even after many developments in the case law and recognition of the certain rights of Turkish 

citizens in these judgements, Turkey is still on the black list of the EU's Visa Regulation 

539/2001. Moreover, being on this list means much more when taking into account that 

Turkey is a candidate country who is under the obligation to adjust the EU's acquis including 

this Regulation in order to become a full member. In other words, the complexity between the 

requirement of implementing this Schengen negative list as a part of the acquis and being a 

restricted country on the black list itself leads Turkey to an absurd situation. In addition, 

continuous lack of solution on the Union level has affected adversely not only the more 

advanced relationship between Turkey and the EU, but also the daily life of Turkish citizens, 

especially of those who forms some specific categories. 

It is surely beyond doubt that, Turkish business community is the most intensely affected 

category from the visa issue between Turkey and the EU. Particularly, after the establishment 

of the Customs Union between the parties in 1996 by virtue of Decision 1/95 of the 

Association Council, the situation became more complicated for Turkish citizens meaning that 

while the goods are allowed to move freely in the EU territories, the businessmen who 

manufacture and sell these goods cannot move freely because of the visa obligation
24

. In other 

words, the producers of those goods who are supposed to market them in meetings and fairs in 

Europe are not to do so. Therefore, it is obvious that because of long visa application 

procedures and a great number of required documents, including of those that are violating 

privacy and confidentiality, Turkish businessmen have a clear disadvantage in the European 

market compared to their European counterparts who do not have same problems while 

accessing the Turkish market
25

. Secondly, as another category affected significantly and 

adversely by visa requirement is Turkish students who want to study in Europe. Visa 

procedures of the EU member states against Turkish citizens have a deterrent effect on 

Turkish Erasmus students. Because, there have been many cases of Erasmus students who 

were admitted to a European university but missed the courses or the programmes because of 

a delayed visa approval and had to start their academic semester later than their fellow 

classmates
26

. For this reason, many Turkish Erasmus students who were accepted a program 

                                                 
24

 Zeynep Özler, 'Breaking The Vicious Circle in EU-Turkey Relations: Visa Negotiations', Turkish Policy Quarterly, Vol. 11, No: 

1, p. 124 
25

 Narin Tezcan/Idriz and Piet Jan Slot, 'Free Movement of Persons Between Turkey and The EU: The Hidden Potential of 

Article 41(1) of The Additional Protocol, Cleer Working Papers 2010/2, p. 9 
26

 Zeynep Özler, 'Breaking The Vicious Circle in EU-Turkey Relations: Visa Negotiations', Turkish Policy Quarterly, Vol. 11, No: 

1, p. 125 



13 

 

in Europe chose not to go or even gave back the scholarships that they received
27

. Taking into 

account travels for academic, medical or civil societal purposes, it can be said that the list of 

categories is not limited. However, the effect of all these problems, experienced by Turkish 

nationals, on Turkey-EU relations cannot only be defined as a visa or movement issue. In the 

broad perspective, all these obstacles which are contrary to the actual aim of the Association 

Agreement -improvement of the living standards and preparation for full membership- have 

negative impact on Turkey and its citizens for the accession process. 

 

V. SETTLED CASE LAW OF THE COURT REGARDING THE MOVEMENT ISSUE 

OF TURKISH CITIZENS 

The ECJ, in its Haegeman
28

 decision, for the first time held that they had a jurisdiction over 

the interpretation of agreements concluded by the European Council with third countries and 

accepted these international agreements as a part of the Union law. This rule, derived from the 

case law of the Court, was also applicable for the Association Agreement between Turkey and 

the Union and in this respect, throughout the years the Court was asked for the interpretation 

of the provisions of this agreement, as well as the provisions of the Additional Protocol and 

the decisions of the Association Council for several times. 

 As mentioned above, the legal rights of Turkish citizens derive from the Association 

Legislation have been produced and developed mostly by virtue of a great number of ECJ 

judgements rather than the Association Council Decisions and/or other legal instruments. 

Within this framework, the very first judgement of the Court concerning Turkish people was 

Demirel
29

 Case in 1987. During the period of time starting with this ruling, important steps 

were gradually taken in several cases in order to define the free movement of services and the 

rights arising from this concept for Turkish citizens. While Soysal
30

 Case in 2009 became a 

significant milestone and paved the way for a visa-free Europe for Turkish people, very recent 

Demirkan
31

 judgement in 2013 caused number of new discussions about the scope of the 

freedom to provide services. 
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Several judgements of the Court have crucial importance in respect to the free movement of 

services and the visa issue between EU-Turkey relations. In 1987, the ECJ delivered its first 

decision regarding the rights of Turkish citizens in the Demirel Case. In this decision, even 

though the outcome was not in favour of the plaintiff who was a Turkish citizen seeking for 

the rights under the Association Legislation, the Court accepted the Association Agreement 

between Turkey and the EU, as well as other legal components in this relation, as an 

inseparable part of the EU Law. The ECJ held that the provisions concerning the free 

movement of workers will only have direct effect under the condition that they are adequately 

clear and unconditional so that no additional decision has to be taken to make them efficient. 

This was the initial stage for the new process that would affect the association relations with 

regards to the basic freedoms. As a second judgement, in Sevince
32

 Case in 1990, the Court 

decided that not only the Association Agreement and the Additional Protocol but also the 

Decisions taken by the Association Council may have direct effect in case of the existence of 

necessary conditions. These decisions were the main basis for future judgements of the Court. 

One line of the case law which promises for a gradual facilitation on the basis of free 

movement of persons between Turkey and the EU particularly deals with Article 41/1 of the 

Additional Protocol to the Association Agreement, the so-called standstill clause. It can be 

properly said that the decision of the Court in Savaş
33

 Case, in 2000, provided a crucial 

interpretation for this article in the sense of the rights of Turkish citizens. In this judgement, 

for the first time the ECJ accepted the direct effect of Article 41/1 of the Additional Protocol 

that signed between Turkey and the Union and entered into force on 1 January 1973. 

According to this article, which is still applicable within the scope of EU-Turkey relations, the 

contracting parties cannot introduce between themselves any new restrictions concerning the 

conditions on the freedom of establishment and the freedom to provide services. Although the 

Court's ruling in this case was about the freedom of establishment of a Turkish citizen in one 

of the member states, by providing direct applicability, the decision gave an important 

interpretation to this article and affected the development of the case law in a certain way also 

on the basis of the freedom of providing services. 
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After the Savaş decision, another case related to Turkish citizens was brought before the Court 

in 2003. In this Abatay and Others
34

 Case, the ECJ once again gave an interpretation to 

Article 41/1 of the Additional Protocol; but this time it was on the basis of the freedom to 

provide services. The Court, here, reiterated and developed its previous decisions by 

accepting direct effect of the standstill clause also in case of the freedom to provide services 

of Turkish citizens. The reason for this was the assessment of the ECJ stating that the 

provision is clear, precise and unconditional in order to provide direct effect. It was the case 

that for the first time the decision of the Court was directly related to the Turkish 

transportation sector and Turkish lorry drivers
35

. Hence, the case and the application of the 

standstill clause were critical not only on the individual basis but also for whole Turkish 

business sector. In its judgement the Court clarified two important points. First of all, the 

cross border element was also accepted for the services provided by an undertaking 

established in Turkey. Thus, the services provided from Turkey to one of the member states 

would lead to the application of the Article 41/1 of the Additional Protocol. Secondly, the 

Court stated that not only undertakings established in Turkey but also Turkish drivers who are 

employed by these undertakings could invoke the protection of this standstill clause
36

. 

Thereby, in these two judgements the Court, by recognising its direct effect and prohibiting 

the contracting parties from adopting new restrictions on the exercise of freedom of 

establishment and freedom to provide services after the entry into force of the Additional 

Protocol, delivered a crucial interpretation of Article 41/1 which would light the way for 

future cases . 

This affirmative gradual development in the scope of the standstill clause protection was quite 

noteworthy especially in the presence of Turkey. Besides, as a second face, in Tüm and Darı
37

 

Case in 2007, the Court dealt with the discussion on the first admission on the territory of a 

contracting state. The case was about two Turkish nationals who claimed to obtain entry 

clearance to the United Kingdom for the purpose of setting themselves up a business. 

However, they were refused on the basis of the UK's current national immigration rules in 

force at the time of their application. In its decision, the ECJ rejected the argument of the UK 
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Government stating that as a sovereign state, they had the sole power to decide on and to issue 

an entry clearance for the first admission on the UK territory
38

. The effect of the finding in 

this case was that a Turkish national seeking to go to any EU member state is entitled to rely 

directly on Article 41/1 of the Protocol to defeat any provision of national law which fails to 

comply with the standstill obligation
39

. The importance here, for Turkish citizens, was that the 

scope of the standstill clause and its protection for present conditions were extended by the 

Court to national rules concerning the first admission of Turkish nationals wishing to establish 

a business or to provide services on the territory of a member state of the Union. In other 

words, in the light of this judgement, by taking into consideration the application of Article 

41/1, the contracting parties cannot introduce new conditions, which are more restrictive 

compared to the rules that were applicable at the time of the entry into force of the Additional 

Protocol, also for the national rules concerning the first admission into the country's territory. 

Instead, the offending national law has to be set aside in the application of the rules towards 

Turkish nationals
40

. 

The migration policies and visa conditions of many European member states towards Turkish 

nationals have changed and become stricter in the early 1980s especially because of 

increasing Turkish population in the region and illegal workers in these countries. It is 

followed by some economic reasons and as a result, many visa requirements in different EU 

member states were introduced for Turkish nationals where they did not exist previously. 

During the gradual development of the settled case law, the Court tried to define and to 

balance the rights derived from the Association Legislation and the new conditions brought by 

the member states of the EU. However, it was the significant outcome especially after Tüm 

and Darı judgement that these decisions have implications both for national policies of the 

member states and the measures taken by the Union institutions at the Union level. It means 

that as a contracting party the Union also cannot bring new restrictions for Turkish nationals 

after the date when the Additional Protocol went into force. Otherwise, the measures adopting 

new obstacles will fall under the scope of the prohibition of the standstill clause. This was one 

of the main questions in the Soysal Case of the Court referring to Council Regulation 
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539/2001
41

 which lists Turkey as one of the countries whose nationals must obtain a visa 

before entering into the EU's territory. In this very important case, the Court precisely 

confirmed the application and protection of the standstill clause at the Union level. 

 

VI. SOYSAL JUDGEMENT 

The Facts, The Law and The Ruling in The Soysal Case 

It can be said that even if it was not a clear and direct outcome from the case, in the sense of 

free movement of services, the way for Turkish citizens to the European territory without a 

visa has been indirectly opened by the Tüm and Darı decision of the ECJ. However, neither 

Turkey nor the European Commission and the EU's member states have rapidly taken 

necessary steps in this regard after this judgement
42

. Therefore, the protection of the standstill 

clause in case of free movement of services was brought before the ECJ as a new question in 

the Soysal Case. While the Tüm and Darı judgement was of particular concern to freedom of 

settlement and visa for first admission, in the Soysal ruling, the Court took a decision directly 

related to service sector and stated that Schengen visa requirement for Turkish nationals is a 

new limitation brought after the entry into force of the Additional Protocol so that such an 

application is explicitly contrary to Article 41/1. 

In this landmark Soysal judgement, by following its constant jurisprudence, the Court 

extended the application of the Association Legislation and the rules to the field of service 

provisions as well. The main question that was referred to the ECJ in Soysal inquired whether 

the introduction of a visa requirement constitutes a new restriction on freedom to provide 

services under Article 41/1 of the Additional Protocol
43

. The case concerned two Turkish lorry 

drivers, Mr. Soysal and Mr. Savatlı, who worked in international transport for a Turkish 

undertaking and were refused to obtain visas to enter into Germany.  
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As mentioned above, Germany was the first EU member state introduced a visa obligation for 

all Turkish citizens seeking entry into its territory in 1980. For nearly two decades, it was not 

difficult for Turkish nationals, including Turkish lorry drivers who are moving goods from 

Turkey to Germany, to obtain a visa in order to resume their professional activities. However, 

in the beginning of 2000s, Germany changed its visa policy towards Turkish nationals in a 

stricter way. It became increasingly hard also for these lorry drivers to renew their visas and to 

resume their work on the Turkey-Germany routes
44

. Here, in this case, Mr. Soysal and Mr. 

Savatlı appealed against the refusal of their visas to German national courts claiming that 

under the Association Legislation it was completely an unlawful application of the German 

authorities to ask them to obtain visas to cross the German border. 

The issue that could not be solved in the German national courts was referred to the ECJ for a 

preliminary ruling. The ECJ was asked for an interpretation of Article 41/1 once again, for 

this time directly on service provisions. During its jurisdiction, the Court has taken into 

account the Association acquis and its settled case law. As mentioned above, according to the 

Association Agreement between Turkey and the EU, the major aim of the parties is to 

promote continuous and balanced strengthening of economic relations and thus, to pave the 

way for integrated relations and full membership in the end. As it is explicitly stated in the 

Agreement, this purpose includes progressively securing the free movement of workers (in 

Article 12), the abolition of restrictions on freedom of establishment (in Article 13) and the 

abolition of the freedom to provide services (in Article 14)
45

. In this decision Article 14 of the 

Association Agreement has had specific significance not only while dealing with the issue in 

the case but also while stating the scope of the ruling after the Court made its decision. This 

specific provision states: 

‘The Contracting Parties agree to be guided by Articles 55, 56 and 58 to 65 of 

the Treaty establishing the Community [which are now: Articles 51, 52 and 54 to 

61 TFEU] for the purpose of abolishing restrictions on freedom to provide 

services between them
46

.’ 

This shows that in the very beginning of their interactions, the contracting parties established 

their relations on a substantial structure and accepted the Community Treaty (now TFEU) 
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itself as a guidance in case of any incoherence. Looking at all these relevant provisions in the 

Association Agreement and the key provision of the Additional Protocol, Article 41/1 which 

prevents the contracting parties to introduce new restrictions also on the freedom to provide 

services and which was accepted as directly effective provision in previous cases, the Court 

made an assessment on the question whether such new measures of member states which 

makes the exercise of service provision more difficult for Turkish nationals seeking to enter 

into their territory are contrary to what was promised Turkey in 1963 and in 1971. 

In this crucial case, the ECJ ruled that such a visa requirement was an additional obstacle for 

Turkish service providers who want to exercise their economic and professional services in 

Germany. According to the decision of the Court, these new practices, introduced after the 

entry into force of the Additional Protocol, created additional economic and administrative 

burdens for Turkish nationals in case of the exercise of service provisions. Besides, the Court 

highlighted that the measure adopted by the German authorities provides a limited time 

validity for visas and even if the visa is obtained, as in the case of Mr Soysal and Mr Savatlı, 

there is always a possibility of refusal which totally prevents the exercise of service 

provisions
47

. This decision is notably important with respect to being a clear recognition by 

the ECJ of an additional administrative and financial burden effect of the Schengen visa 

requirement on the service freedom of Turkish citizens for the very first time. Here, one could 

assume that the Court rightfully rejected the Commission's defence which was a claim stating 

the idea that the Schengen visa is actually in favour of Turkish citizens
48

. At the hearing of the 

case, the Commission alleged that a visa issued under this new procedure gives Turkish 

nationals the right to move freely throughout the territories of all member states that are 

parties to the Agreement
49

 on the gradual abolition of checks at their common borders 

(Schengen states). However, this was a very weak argument from the European side when 

taken into consideration that it is a clearly new restriction for a person who had the right to 

enter into that country without a visa at the time when the Additional Protocol was concluded. 
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The Court verified that, as claimed by the plaintiffs, at the time of the entry into force of the 

Additional Protocol, namely 1 January 1973, Turkish nationals engaged in the provisions of 

services had the right to enter into German territory without having to obtain a visa
50

. In other 

words, as it was ruled by the Court, such a restrictive measure introduced after 1973, firstly in 

1980, is incompatible with Article 41/1 so that it cannot be applied to Turkish nationals  

engage in service provisions. This decision has a crucial significance for the development of 

the case law related to the rights of Turkish citizens because for the first time here, the ECJ 

clearly stated that the Schengen visa procedure for Turkish nationals brings an additional 

burden and has to be regarded as a new restriction on the freedom to provide services. Thus, 

the legality of the relevant German national legislation and the Council Regulation on visa 

issued by the EU was questioned. While, on one hand, it was a straight statement by the ECJ 

that member states must apply the rules which were applicable on the date of 1 January 1973 

(or if they are not original or first enlargement states, the rules at the date of accession) 

regarding access to the territory with the intention of provision of services, if the conditions 

has been changed in a restrictive way afterwards; on the other hand, this did not mean that 

Turkish citizens have automatically gained a specific EU right at the European level with 

regard to service provision. 

Another claim of the German authorities during the proceeding was that their national rules 

bringing visa requirement for Turkish service providers were the result of the EU's specific  

visa regulation numbered 539/2001. While the applicants argued that even the introduction of 

the visa requirement for the first time in 1980, which was not based on any EU Regulation at 

that time, was contrary to the standstill clause, the German authorities claimed that since 

Turkey was one of the third countries on the black list in the Regulation, Turkish citizens must 

be in possession of visas when crossing the borders. In other words, with this understanding 

of Germany, it was just an implementation of a provision of secondary Union legislation. In 

this regard, the ECJ referred to its earlier judgement
51

 and confirmed its constant 

jurisprudence. The Court reiterated that international agreements concluded by the 

Community have primacy over provisions of secondary Community legislation, which in 

practice means that the provisions of the latter must be interpreted, in as far as possible, in a 
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manner consistent with the former
52

.  Even though the Court did not mention what happens in 

the case that it is impossible to interpret the secondary legislation in accordance with the 

provision of the international agreement, given the fact that the primacy of international 

agreements, it held that secondary legislation, in this case the Regulation 539/2001, had to be 

set aside to the extent that it conflicted with the standstill clause brought by the Additional 

Protocol
53

. Hence, this showed that the member states should take measures in accordance 

with their obligations under the Additional Protocol which is prior to the EU's Visa Regulation. 

This judgement was quite welcomed by the Turkish authorities as well as the previous 

decisions of the ECJ. Thus, the process started with the Demirel case has more clearly 

revealed the rights of Turkish citizens stemming from the association relations with the EU. It 

proved that the Association Agreement with Turkey, as an international obligation conducted 

by the EU authorities may have a direct impact on migration policy of the Union and of its 

member states. It was obvious that all these relevant judgements are not only binding on the 

member states whose national courts referred the cases to the ECJ. On the contrary, all EU 

member states and their national courts are bound by these decisions. Therefore, in line with 

these decisions, while the new member states which already had visa requirements for Turkish 

citizens in place at the time of their accession to the EU can keep their policies much the same, 

the old member states have to revise them. However, in the aftermath of the Soysal ruling, 

both the EU institutions and the member states have not quickly taken all necessary measures 

to change their improper policies. So, compared to expectations of the Turkish authorities, 

little has been done. 

 

What Happened After The Court's Decision? 

From the very beginning of the judgements, apart from the ECJ, other EU institutions; the 

Commission, the Council and the Parliament have also closely followed the evolution of the 

case law concerning visa obligation of Turkish nationals. After the Tüm and Darı ruling and a 
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few days before the hearing of the Soysal case, the Commission asked member states to give 

information on the date on which their authorities introduced a visa requirement for Turkish 

nationals for the first time
54

 most probably in order to make an assessment in advance for the 

short stay visas. Researches and legal studies on this subject have also continued after the 

Soysal Case. The Commission started an inquiry to find out applicable rules of member states 

regarding service providers at the time the Additional Protocol (and Article 41/1) came into 

force. As follow up to the information received from member states, the Commission 

presented Guidelines on the movement of Turkish nationals crossing the external borders of 

EU member states in order to provide services within the EU.  As it is stated in the document 

itself, the objective of these Guidelines was, after the ruling of the ECJ in Soysal Case, to 

provide clarifications regarding the short-term stay visa obligation for Turkish nationals 

residing and exercising their activities in Turkey and wishing to enter the territory of a 

Member State in order to provide specific services there
55

. In 2009 version of the Guidelines, 

the scope was drawn narrowly stating that entry without a visa is only possible in Germany 

and Denmark. The reason for this was indicated as that on the date of the entry into force of 

the Additional Protocol, only these two member states, which are also part of the Schengen 

area now, did not require Turkish nationals crossing their borders in order to provide services 

there to be in possession of a visa. However, as a consequence of a latter decision
56

, taken by 

the Raad van State, which is the Highest General Administrative Dutch Court, the scope was 

also extended to the Netherlands in the latter version.  

The Commission was aware that the Soysal ruling of the Court may grant several rights and 

exemptions for Turkish service recipients as well. However, as is also understood from the 

aim of these Guidelines, the Commission did not want to take any further measures regarding 

service recipients until the ECJ gives an explicit decision about their positions
57

. Therefore, 

the Commission declared that these Guidelines are nothing more than  a provisional reaction 

to the Court's judgement. Nevertheless, because they were accepted as a recommendation of 
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the Commission and inserted in the Schengen Handbook as a part of the Schengen acquis, one 

could safely assume that they are a useful map for the implementation of the Soysal case 

rather than just a simple clarification
58

. This was an important outcome to define the legal 

status of the Guidelines giving rules on the movement of Turkish nationals. 

The Guidelines provide that when Turkish nationals present themselves at the external border 

without a visa for the Member State in which they intend to provide services, they must be 

able to prove that the conditions to be exempted from the visa obligation as service provider 

are met
59

. Within this scope, according to the Guidelines, Turkish nationals must prove (i) that 

they or their employers are lawfully established in Turkey by presenting a certificate by a 

Chamber of Commerce or any other means of proof that they are actually carrying out service 

activities in Turkey; and (ii) that they are travelling in order to temporarily provide a service 

in the Member State concerned by presenting, for instance, a contract concluded with the 

service recipient. In addition to them, according to the Commission, it is for each member 

state to determine in more detail which additional documents must be presented by the service 

provider
60

. 

Nevertheless, the implementation of neither the Soysal Case nor the Guidelines at the national 

level has not provided so many procedural changes in practice. The visa exemption document 

required by national authorities of these member states in fact led to more confusion and 

paperwork
61

. The practical problems have remained the same for Turkish nationals. The 

Germany government, for instance, started a procedure in which they ask Turkish citizens to 

prove their status as service providers by applying to the Consulate with number of 

documents. Besides, they still need to obtain a visa in order to enter the territory of other 

member states even for transit passes. In conclusion, when taking into consideration the 

implementation of the Soysal Case both at the Union level and at the national level, it can be 

said that by including only three Schengen countries and certain categories of Turkish citizens, 
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the member states have tried to keep the interpretation as narrow as possible. Furthermore, the 

burden of proof lies on Turkish service providers prevents the application of de facto visa free 

travel and it leads to a procedure that requires to obtain a visa exemption certificate which is 

not very different from the visa application procedure
62

. Given the so-called new and easier 

application for Turkish service providers, new procedure has showed the reluctance of 

member states to take further and immediate actions once again. 

On the other hand, especially after the Soysal judgement, there has been number of debates 

also on visa policy of Turkey regarding EU nationals. Visa policy of Turkey regarding EU 

nationals has been generally criticised as being complex and non-uniform and most of the 

time it has been used as an adverse claim by the EU institutions. The two relevant provisions, 

Article 14 of the Association Agreement as well as Article 41/1 of the Additional protocol, 

which constitute the cornerstone of the Soysal Case are regulated in a reciprocal way meaning 

that not only EU member states but also Turkey, as a contracting party, is obliged not to 

introduce new restrictive measures on the provision of services by EU nationals if there was 

no obligation for the nationals of member state to obtain a visa on the date of the entry into 

force of the Protocol for that state 
63

. Thus, the application of the Turkish authorities has 

brought another question whether the Turkish visa policy itself is in line with its obligations 

under the Association Legislation, while they are complaining so much about the procedures 

in the member states. 

As it is remarked also by the Council, Turkey has different visa regimes for different EU 

member states in its national legal framework at the moment. Currently, while the nationals of 

17 member states are exempted from visa obligation for short stay travels, the nationals from 

other 11 member states are obliged to obtain a visa in order to enter into Turkish territory. 

However, this required visa sought by the Turkish authorities for certain EU national can be 

issued at the Turkish borders in return for 15 Euros without making any prior application
64

. In 

its 2011 Progress Report, also the Commission criticised Turkey for not having a uniform visa 

policy towards EU citizens
65

 and they added complaints about the lack of alignment with EU's 
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black list defined under EU Regulation 539/2001. Instead of taking measures in the direction 

of EU's concerns towards other third countries, Turkey has changed its legislation nearly in 

the opposite direction and recognised some privileges to the citizens of some of the black list 

countries. However, number of commentators argue that by allowing visa-free travel to these 

black list countries, Turkey is just trying to compensate the failure in its relations with the EU 

on visa liberalisation
66

. Nevertheless, as long as the breach of obligations under the 

Association legislation at stake, it can be said that neither of the parties can rely on each 

other's infringement in order to justify their own violating actions. With this understanding, 

one could safely assume that the visa application of the Turkish authorities towards EU 

nationals from certain member states constitutes a violation of the obligations stemming from 

the Protocol on the equivalent basis with the EU measures if Turkey did not require the 

nationals of that member states to obtain a visa at the time when the Protocol came into force 

for those member states. However, within the scope of the principle of reciprocity, imposing a 

visa obligation on European citizens coming from certain member states and asking them to 

fulfil this obligation by having their visas at the Turkish border in return for 15 Euros without 

making any application beforehand can be accepted as a minor violation of the rules under the 

Association Legislation in comparison to the administrative burden, huge costs and time 

consuming long periods of the Schengen application. Therefore, even though the Turkish 

authorities need to revise their practices in accordance with the Association Legislation 

immediately, the existence of such an application in Turkey towards EU nationals does not 

prevent the implementation of the Soysal ruling, a binding decision of the ECJ both on the EU 

institutions and on its member states at the Union level.   

 

The Big Question: 'Service Recipients?' 

Despite of all these developments in their favour in Soysal judgement, it is unequivocally hard 

to say that by virtue of this decision all Turkish citizens have acquired the right of visa-free 

entry to all EU member states. In fact, there is an evident limitation in terms of the personal 

scope of this decision. When taking into consideration this limited categories of people, it can 

be assumed that being a Turkish national and being under the service provisions of the 

                                                 
66

 Kees Groenendijk and Elspeth Guild, 'Visa policy of member states and the EU towards Turkish nationals after Soysal', 

Third edition May 2012, Economic Development Foundation Publications No:257, p. 40; and also Zeynep Özler, 'Breaking 

The Vicious Circle in EU-Turkey Relations: Visa Negotiations', Turkish Policy Quarterly, Volume 11, Number 1, p. 129-130 



26 

 

Association Legislation are the first two pre-conditions in order to benefit directly from the 

Soysal decision
67

. While the first one is the condition determined by Turkish authorities 

regardless of the relations between two parties, the latter condition has to be assessed in 

accordance with the legislation under the association relations. 

It is obvious that after the Tum and Darı judgement dealing with the right of visa-free entry of 

the person who is willing to start a business in a member state, the Soysal decision of the ECJ 

has also paved the way for a visa-free travel of Turkish nationals whose aims are to provide 

services in Europe. However, in spite of giving an explicit and adequate answer to the 

question at stake regarding service providers, the Court did not issue a sufficiently clear 

decision in terms of the scope of service provisions in the Soysal Case. Thus, because of the 

lack of clarity, especially on service recipients, the process of defining the meaning and scope 

of service provisions by both the Turkish and EU authorities for the implementation of the 

case has brought along new legal and political discussions within the association framework. 

Under the EU Law, the freedom to provide services can be considered in three types of 

situations according to where service providers move, where service recipients move and 

where neither provider nor recipient but the service itself moves
68

. Firstly, similar to the 

freedom of establishment, the freedom to provide services requires a natural person to be self-

employed or a legal person to perform genuine economic activity on a temporary basis. 

Secondly, in spite of the wording of the TFEU which mentions only service providers, as can 

also be drawn from the following paragraphs, along with the existence of secondary Union 

Law regarding to this, the Court has decided that since they are a 'necessary corollary
69

' to the 

freedom to provide services, service recipients also benefit from this freedom
70

. However, this 

is the application of the scope of service provisions for EU nationals under TFEU and the 

Union acquis. On the other hand, in order to define the rights of Turkish nationals under the 

Association Legislation it is important to see the reflection of this European dimension on the 

association relations regarding the Soysal Case. 
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As mentioned above, when Turkey and the Union agreed on terms and conditions of the 

Associations Agreement in 1963, for the meaning of service provision regulated under Article 

14 of the Agreement, the parties mutually accepted to be guided by the equivalent provision in 

the Treaty establishing the Community which is now Article 57 of TFEU. In other words, the 

concept of the freedom of services and the personal scope of services under the Association 

Law should always be interpreted in the same way with their counterparts under the EU Law
71

. 

Pursuant to Article 57 of TFEU; 

‘Services shall be considered to be ‘services’ within the meaning of the Treaties 

where they are normally provided for remuneration, in so far as they are not 

governed by the provisions relating to freedom of movement for good, capital and 

persons. ‘Services’ shall in particular include: 

(a) activities of an industrial character; 

(b) activities of a commercial character; 

(c) activities of craftsmen; 

(d) activities of the professions. 

Without prejudice to the provisions of the Chapter relating to the right of 

establishment, the person providing a service may, in order to do so, temporarily 

pursue his activity in the Member State where the service is provided, under the 

same conditions as are imposed by that State on its own nationals.’ 

The point is worth bearing in mind regarding this article is that the concept of the freedom of 

services in EU Law, as it is regulated here in this manner, supplements and completes the idea 

of economic freedom and provides protection to the single market by guaranteeing the cross-

border supply of services
72

. With this understanding, the article is also crucial when taken into 

account its application while interpreting the Association Agreement and the Protocol, aiming 

at gradual preparation of  Turkey for enhanced economic integration and full membership. 

Considering the relevant articles of the Association Legislation, the definition of services 

given in this specific article of TFEU and the evolution of the case law; after the Soysal 

decision, one could safely assume that self-employed Turkish nationals and Turkish 

employees of Turkish companies who are being sent to member states to carry out part of 
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their work are apparent and incontestable beneficiaries of the standstill clause within the 

scope of service provisions
73

. However, following the Soysal judgement, the most significant 

and interesting question that was asked by the commentators was whether the decision of the 

Court is also applicable for service recipients. Absence of an explicit ruling of the Court 

regarding service recipients has led both the EU institutions and EU member states to ignore 

wider implications of the Soysal Case and not to take any specific measures in this regard. On 

the other hand, this has created a huge disappointment for the Turkish authorities who 

believed that the right of their nationals stemming from the case law of the Court has been 

violated. Thus, the uncertainty for the scope of service provision has resumed until the 

concrete decision of the ECJ in the Demirkan Case in 2013. 

As an integral part of the Association Agreement, the Additional Protocol is a binding 

international document which should be interpreted, as a principle, in accordance with the 

terms and conditions at the time when it was concluded. In common with all other 

international treaties, the understanding of the provisions laid down by the contracting parties 

at that time should be a decisive factor for their further interpretations. Therefore, existing 

rules and decisions, and assessments of these decisions at the time when the Protocol entered 

into force have a critical significance in order to define the meaning of freedom of services 

within the EU Law and the objective scope of service provisions under the Association 

Legislation. 

Considering Council Directive 64/221/EEC of 25 February 1964, as a from the very 

beginning valid secondary source of the Union Law, which is based on the Community Treaty 

of the time and which regulates the co-ordination of special measures for the entry and 

residence of foreign nationals which are justified on grounds of public policy, public security 

and public health, the preamble covers not only persons providing services but also recipients 

of services
74

 for their cross-borders actions in the subject matter of the provisions: 

‘Whereas co-ordination of provisions laid down by law, regulation or 

administrative action which provide for special treatment for foreign nationals on 

grounds of public policy, public security or public health should in the first place 

deal with the conditions for entry and residence of nationals of Member States 
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moving within the Community either in order to pursue activities as employed or 

self-employed persons, or as recipients of services
75

.’ 

In the same vein, similar formation finds its reflection in Article 1/1 of the Directive: 

‘The provisions of this Directive shall apply to any national of a Member State 

who resides in or travels to another Member State of the Community, either in or-

der to pursue an activity as an employed or self-employed person, or as a recipi-

ent of services
76

.’ 

It is clear that the nationals of member states who enter into another member country in order 

to pursue an economic activity as a service recipient are within the scope of the Directive. 

Having regard to this, it can be said that the transferability of passive freedom of services 

mentioned in TFEU to the standstill clause under the Association Legislation is supported by 

the fact that the freedom of services regulated under the Community Treaty at that time 

already included the passive freedom of services as a legal position
77

. In other words, 

Directive 64/221, which had been a valid Council document long before the Additional 

Protocol was concluded in 1971, unequivocally indicates that the service recipients is also 

enshrined in the Community Treaty. 

Similarly, in another subsequent legal document issued by the Council, so-called Directive 

73/148/EEC of 21 May 1973 which governs the abolition of restrictions on movement and 

residence within the Community for nationals of Member States with regard to establishment 

and the provision of services, the legislators used the same wording in the preamble
78

 and 

explicitly recognised the recipients of services within the scope of service provisions under 

the Treaty
79

. 
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It is understood that at the time when the Additional Protocol entered into force, the principle 

of the freedom of services established within the Community Treaty covered the right of 

individuals who cross the borders in order to receive services as well. Besides, it should not 

be inferred from any statement by the contractual parties that, when they concluded the 

Association Agreement, the Community, its member states or Turkey wished to incorporate a 

concept different from the freedom of services outlined and accepted within the acquis of the 

Community into the Association legislation
80

.  

Moreover, parallel to the relevant Directives, as from Luisi and Carbone
81

 ruling in 1984, the 

ECJ has consistently ruled that the right contained in Article 57 TFEU, irrespective its 

wording, includes the right of service recipients as well as the rights of persons providing 

services
82

. In other words, it has been stated as the Court’s jurisprudence that there is only one 

concept within the Treaty that encompasses both service providers and service recipients. In 

the Luisi and Carbone judgement, the Court expressly held that: 

‘In order to enable services to be provided, the person providing the service may 

go to the Member State were the person for whom it is provided is established or 

else the latter may go to the state in which the person providing the service is es-

tablished. Whilst the former is expressly mentioned in the third paragraph of [Ar-

ticle 54 TFEU], which permits the person providing the service to pursue his ac-

tivity temporarily in the Member State where the service is provided the latter is 

the necessary corollary thereof, which fulfils the objective of liberalizing all gain-

ful activity not covered by free movement of goods, persons and capital.
83

’ 

In this decision, the ECJ accepted passive freedom of services as an inherent part of the right 

stemming from the service provisions and confirmed that the Treaty provisions on the free 

movement of services indeed also guarantee a right to move to other member states in order to 

receive services
84

. The practical impact of this decision, however, was wider. The Court en-

hanced the scope of persons who are regarded as service recipients to tourists, patients as the 
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persons receiving medical treatment, students and business travellers. The Court reiterated 

this conclusion in its several subsequent decisions. In its following ruling in 1991, so-called 

Commission v. the Netherlands
85

, the ECJ decided that EU citizens, as also having the status 

of recipients of services, have the right to enter into another member state with only the pos-

session of a valid passport or identity card
86

. Similarly, in Gambelli
87

 judgement, in 2003, the 

Court issued an interpretation regarding passive freedom of services that was parallel to its 

settled jurisprudence. With this regard pursuant to this ruling: 

‘...the freedom to provide services involves not only the freedom of the provider 

to offer and supply services to recipients in a Member State other than that in 

which the supplier is located but also the freedom to receive or to benefit as re-

cipient from the services offered by a supplier established in another Member 

State without being hampered by restrictions
88

.’ 

Within this understanding, because of the traditional inclusion of service recipients, as an in-

herent part of the right stemming from service provisions, within the scope of the Treaty pro-

visions on free movement of services during the evolution of case law, one would safely ex-

pect that the same rules would be applicable concerning Turkish recipients as well
89

. As a 

matter of fact, similar outcome can already be reached from the application of Article 14 of 

the Association Agreement to Article 41/1 of the Additional Protocol. Particularly, after the 

ruling of the Court in paragraph 112 of the Abatay and Others Case regarding the principle 

stating that ‘the provisions of the Treaty relating to freedom to provide services, must be ex-

tended, so far as possible, to Turkish nationals to eliminate restrictions on the freedom to pro-

vide services between the contracting parties’
90

, it can be said that no further objections to a 

corresponding interpretation of the concept of freedom of services within the framework of 

the standstill clause under the Protocol, was possible. 

However, this parallel broad interpretation of service provisions for the Turkish citizens as 

well as for the EU citizens does not mean that there is no limit for the application of the stand-

still clause. On the contrary, the ECJ already gave a clear answer in the Soysal ruling to this 
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very important question, how far the standstill clause can go. Indeed, the Court pointed out to 

Article 59 of the Additional Protocol in order to set out the prohibition of favourable treat-

ment and stated that Turkish citizens cannot enjoy more extensive rights than European citi-

zens
91

. As it was also commented in the Soysal Case, Article 59 of the Additional Protocol is 

worded as: 

‘In the fields covered by this Protocol Turkey shall not receive more favourable 

treatment than that which Member States grant to one another pursuant to the 

Treaty establishing the Community.’ 

Thus, the ECJ explicitly held that the rights of Turkish nationals under standstill clause can go 

as far as the rights enjoyed by nationals of EU member states and no further, since that would 

be clearly contrary to Article 59 of the Protocol
92

. By saying that, the Court drew a natural 

and reasonable line to the service provisions under the Association Legislation. 

 

Judicial Approach of Several German National Courts Towards Turkish Recipients Af-

ter The Soysal Case 

After the Soysal judgement, several national courts in Germany and the Netherlands have also 

given affirmative decisions on the position of Turkish recipients. In these judgements, al-

though subject-matters of the cases are not directly related to the persons providing services, 

by taking into account the prior interpretation and settled case law of the ECJ,  the national 

courts have granted basic rights to the Turkish service recipients as well. Both active and pas-

sive freedom of services have been included in the scope of service provisions for the Turkish 

beneficiaries.  

Apart from the fact that there is no debate on active free movement of services and its scope, 

these national cases subsequent to the Soysal ruling and the latter decisions regarding directly 

Turkish recipients may also aid to shed light on this specific issue. 
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After a very short time from the landmark Soysal ruling of the ECJ, on 25 February 2009 the 

Berlin Administrative Court issued an interesting decision regarding a Turkish citizen
93

. The 

plaintiff, in this case, had crossed Germany borders with the purpose of visiting his four chil-

dren and of obtaining certain services during his visit in Berlin. Visiting the zoo, tours and 

trips, car rental transactions and train travels were the activities accepted within the context of 

acquisition of services. It was claimed by the applicant that passive freedom of services is also 

included in the service provisions of the Union Law so that there is no requirement of a visa 

to stay for a short term in Germany with such purposes. In this case, the National Court 

briefly stated that, along with the persons providing services, passive free movement of ser-

vices, in other words service recipients, are within the scope of Article 41/1 of the Additional 

Protocol. The Court specially emphasized that travels for touristic purposes have already been 

included in the passive freedom of services by the ECJ. Besides, they explicitly referred to the 

requirement that the concept of 'free movement of services' stated in Article 41/1 of the Proto-

col should be interpreted in the same way with their parallel provisions under the Treaties as it 

was decided in the Association Agreement between the contracting parties
94

. Thus, the na-

tional judges, after mentioning the elements of the free movement of services in terms of the 

Union Law, included service recipients in the concept of beneficiaries of service provisions. 

However,  this was not all the conclusion stemming from this domestic ruling. In spite of the 

inclusion of the passive freedom of services within the scope, there was also another and in-

teresting aspect of the same decision regarding service actions. The Administrative Court 

stated: 

'This type of earmarking aimed at a commercial activity does not refer to a visit to 

friends or relatives. The receipt of services takes place, in these cases, almost in-

evitably and simply now and then during visits for other purposes and should 

therefore, given a broad understanding of the passive freedom of services, not af-

fect the rationale behind Article 41 paragraph 1 of the Additional Protocol
95

.' 
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The Berlin Administrative Court accepted the overall aim of the stay as the main decisive 

factor. With this statement, in order to narrow the scope as far as possible, the Court came to 

the conclusion that visits to relatives and friends are not covered by the concept of free 

movement of services. Given this decision, a Turkish citizen who is receiving services in 

Germany should not have any relatives and friends in Germany in order to benefit from ser-

vice provisions under the Association Legislation. Otherwise, the national courts as the right-

ful authorities who can read the actual intensions of Turkish citizens may conclude that the 

real purpose is to visit a relative or a friend rather than to receive services. However, as it can 

be expected, in the countries like Germany and the Netherlands, in where a great number of 

Turkish migrants are living, it is hard to find a Turkish recipient who has no friends or rela-

tives living there
96

. Thus, it can be said that, during its jurisdiction, the distinction made by 

the Administrative Court between the visits by tourists was not feasible and practical
97

 for the 

further incidents. 

Regardless of practically problematic outcome in this case, the decision of the Berlin Admin-

istrative Court was important for paving the way for an affirmative interpretation of service 

provisions for Turkish recipients on the national level. After a while, on 25 May 2009, an-

other national court in Germany, the Amtsgericht Erding, concluded another important deci-

sion regarding a Turkish recipient
98

. In this case, there was a Turkish businessman who stayed 

in Germany 12 more days after his Schengen visa had been expired. This businessman was 

claimed to be punished by the German Prosecutor's Office. However, the German Judge re-

jected the case by saying that during the period after his visa had been expired, the Turkish 

businessman stayed in Germany as a service recipient. He paid a fee for his stay in a hotel, 

used public transportation and travelled as a tourist. In order to make an assessment for the 

present case, the Court went back and looked at the legal situation at the time of 1 January 

1973
99

. It was clarified by the German Judge that at that time when the Additional Protocol 
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entered into force, Turkish citizens were allowed to cross the German borders without a visa 

or a residence permit for a period of up to 3 months as tourists. Referring to Article 41/1 of 

the Protocol, the Court stated that it was important to determine the legal positions of the 

Turkish citizens before and after the entry into force of the Protocol in order to come to the 

right conclusion. Therefore, the Court, by mentioning the fact that it was in 1980 when the 

first time a visa requirement for Turkish nationals was introduced by the German authorities, 

accepted the visa requirement as a new obstacle in the light of the Association legislation. 

Also, it was specifically emphasized by the Domestic Judge that in its previous Soysal judge-

ment, the ECJ had already given a decision in the same direction regarding this issue
100

.  

In this case, the Court did not approve to make a distinction with regards to Turkish citizens 

while there was no separation between active and passive free movement of services neither 

in the decisions of the ECJ nor in the provisions of the Additional Protocol. As a result, ac-

cording to the German court, all Turkish nationals within the scope of freedom of services 

both as persons providing services and as service recipients will be able to enter into the Ger-

man territory without a visa. Hence, it was ruled by the Court that the Turkish businessman 

had not been performing an unlawful act by staying in Germany for a longer period than the 

time that was granted him by his Schengen visa
101

. 

Although these were the German cases which were not binding for other member states, they 

were indisputably important developments at that time on the national level because of their 

role of approving the wider scope of service provisions for Turkish nationals in the light of 

the landmark Soysal judgement.  

This was not an end point regarding the position of service recipients. In the Soysal Case, the 

Court did not consider explaining specifically this issue as a necessary part of this case since 

it was not one of the questions referred to them. However, in April 2011 another German 

court made a reference to the ECJ exactly on this issue consulting that whether Article 41/1 of 
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the Protocol is also applicable to Turkish tourists and family visitors as service recipients 

coming to Germany
102

. 

 

VII. DEMİRKAN JUDGEMENT 

Before Demirkan After Soysal 

After the Soysal judgement of the ECJ, because of its possible wider consequences, the first 

question that was asked by the authorities of some member states was whether this decision 

applies both Turkish service providers and recipients. If this was the case, then all Turkish 

tourists with the aim of short-term stays in EU member states would be included in the scope 

of this decision. In the absence of a concrete ruling of the Court on this very specific issue at 

that time, the legal world and the academic commentators appeared to be divided on the ques-

tion
103

. Although some of the national courts, as mentioned above, decided on the inclusion of 

passive freedom of services in the scope of service provisions by making an indirect interpre-

tation of the Soysal Case and the EU Law, neither the Union institutions nor the national au-

thorities of member states were likely to take any steps and to grant all Turkish citizens the 

right to enter into the European territory without a visa or a resident permit. The measures 

taken by the member states and the Commission until the ECJ clarified this issue in the 

Demirkan judgement illustrated that they had the opinion that the scope of the freedom to 

provide services within the framework of the Ankara Agreement is narrower than that of the 

Union Treaties
104

. Therefore, it can be said that both the member states and the Commission 

has awaited the clear answer to this question from Luxembourg in order to take any further 

affirmative actions considering Turkish service recipients. This concrete much-awaited an-

swer was delivered by the ECJ recently, on 24 September 2013, in the Demirkan Case. 

The Facts Bringing The Case Before The Court 

The controversial case began at national level in 2007 when the German Consulate in Ankara 

denied a request for a visitor's visa to Leyla Ecem Demirkan who, then 14 years old teenage 
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girl, wanted to go to Germany in order to visit her sick stepfather, a German national who was 

hospitalised and her Turkish mother. The German authorities suspected that she would 

immigrate to Germany and so, rejected her request. As a result, Ms Demirkan brought a case 

against the German Consulate's decision before the Berlin Administrative Court and when the 

Court ruled against her, she appealed against this ruling as well. Taking into consideration the 

Soysal Case which allowed visa exemption to Turkish citizens for active services and other 

decisions ruled by various states of Germany which stated that visa obligation towards 

Turkish citizens was illegal
105

, in April 2011 the Berlin High Administrative Court made a 

reference to the ECJ. The Court was asked two important questions to clarify the matter 

regarding service recipients; whether the freedom to provide services in Article 41/1 of the 

Additional Protocol covers receiving services as well and, if that first question is answered 

positively, whether Article 41/1 also protects Turkish citizens who want to go to Germany not 

with the aim to receive specific services but in order to visit family members and use services 

during that visit
106

. 

 

Claims From Both Sides  

While making the plaintiff's claims, the lawyer of Demirkan, Prof Dr. Rolf Gutmann, 

particularly underlined the fact that not allowing an 14 years old teenage girl to visit her 

family is an important issue related to fundamental human rights in a globalised world. 

Furthermore, he added that Article 41/1 of the Additional Protocol to the Ankara Agreement  

does not allow the contracting parties to reduce acquired rights of each other's citizens. He 

said the visa application procedure adopted by the member states towards Turkish nationals 

after the entry into force of the Protocol is a clear breach of this provision and his claims were 

generally based on the settled case law where the ECJ has gradually ruled in favour of the 

Turkish citizens. Finally, it was emphasized by the German Professor that providing a visa 

exemption to the Turkish nationals does not mean that all Turkish nationals will cross the 
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European borders without any control
107

. It can be assumed that the plaintiff side briefly 

repeated almost the same arguments which have already occurred in favour of  the Turkish 

recipients after the Soysal Case. 

On the other hand, the lawyer of the German Government claimed that the existing agree-

ments between Turkey and the EU are just economic in nature and are not intended to cover 

the citizens. Besides, by excluding service recipients from the scope of the right to free 

movement of services, he alleged that any change in visa policy towards Turkish citizens will 

lead to further problems. Also, political considerations in which nine member states made 

negative comments had a certain impact on the ruling. Opinions delivered by these member 

states and counter-presentations made by the lawyers of the states at the hearing created an 

overall idea that the EU has a general visa policy and different application of this policy will 

cause various complications at the Union level
108

. More surprisingly, number of member 

states like Germany, Greece and the UK as well as the European Council even claimed that  

the requirement to obtain a visa does not constitute an impediment to the freedom to provide 

services for Turkish citizens. 

 

The Controversial Opinion of The Advocate General Villalon 

In April 2013, the first important step was attained in the Demirkan Case. However, it was not 

in favour of the plaintiff and it was totally contrary to what was expected by the Turkish 

authorities. The Advocate General, Pedro Cruz Villalon, published his negative statement 

related to the case by denying the right of Turkish citizens to enter into EU member states in 

terms of the freedom to receive services as a part of the service provisions based on Article 

41/1 of the Protocol. 

In spite of number of negative aspects of his opinion on the plaintiff side, the Advocate Gen-

eral also refused the specific argument of some member states and the Council by stating that 

the introduction of compulsory visas for Turkish citizens constitutes, no wonder, a restriction 
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of the freedom to provide services because of its time-consuming and expensive nature
109

. On 

the other hand, the core of the opinion of the Advocate General was divided into three differ-

ent aspects in general.  

The first claim of the Advocate General was related to the dispute about the extension of free-

dom to provide services in order to include service recipients. Regardless of what had already 

been regulated under the Directive 64/221/EEC in 1964 and the Directive 73/148/EEC in 

1973 as European legal acts, he said that the term and the scope of the freedom to provide 

services had been uncertain and quite controversial until the ECJ's decision in the Luisi and 

Carbone Case in 1984. Thus, he argued that the contracting parties could not have a clear in-

tention with regard to the scope of the freedom to provide services during the conclusion of 

the Additional Protocol
110

. In other words, it was claimed that there was no clear understand-

ing of inclusion the passive freedom to receive services in the concept of free movement of 

services. He based his statement only on the former and disputed opinions from 1970s in 

which two Advocates General, Trabucchi and Capatorti, had rejected such a wide interpreta-

tion
111

. 

Secondly, the Advocate General proceeded his line of arguments, by making an assessment 

on the wording of the norm in a normative context, with the claim that the extension of the 

freedom to provide services to include service recipients under the EU Law was intended to 

constitute an initial step towards the establishment of free movement for EU citizens but not 

for Turkish nationals
112

. The Advocate General, by supporting the claims brought by the 

member states, indicated that when it was concluded between the contracting parties, the main 

objective of the Association Agreement was completely economic in nature and the parties 

did not intend to remove all restrictions of free movement as one of their objectives under the 
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association relations. Therefore, he said that the term 'free movement of services' had a differ-

ent meaning in the Union Law and in the Association Law. In order to reiterate his assessment, 

he made a mention of Ziebell Case
113

 where the ECJ rejected the analogous application of one 

of the EU Directives, so-called Citizens' Directive, to Turkish citizens covered by the Asso-

ciation Legislation. On this basis, he came to the conclusion that because of the difference 

between what was expected from the association relations and the relations among member 

states at the Union level, in the case at hand the EU Law cannot be directly transferred into 

the association relations with Turkey. With this understanding, the Advocate General stressed 

that the concept of the freedom to provide services under the association relations between 

Turkey and the EU should be interpreted differently from the same concept in the EU Law
114

 

and thus, he excluded service recipients from the scope of the freedom to provide services 

under the Association Law. 

Lastly, another argument of the Advocate General in this opinion was related to the continu-

ing visa practices of Turkey towards certain EU citizens. He built this part of his opinion on 

the fact that Turkey has also asked for a visa from the citizens of several member states since 

1980
115

. According to this claim, Turkey tacitly accepted that the member states did not 

breach Article 41/1 of the Additional Protocol with their past practices when taking into con-

sideration the same continuing obligatory visa application of Turkey towards tourists coming 

from Belgium and the Netherlands. To this respect, he accepted the idea that reciprocal in-

fringement of a certain obligation may indicate a mutual agreement on the issue
116

. 

These were the main reasoning of the Advocate General in his opinion in order to find a way 

to exclude Turkish recipients from the general framework. However, he was not totally cer-

tain of his restrictive interpretation. Therefore, in case the Court would not follow his opinion, 

he looked the issue in another perspective and made a critical separation between border 

crossings which are included within the notion of passive freedom to provide services and 
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those in which the service is so marginal that the family visit alone appears to be the relevant 

purpose
117

. In this respect, even though he accepted that services may also be received in the 

context of a family visit, the Advocate General still strictly rejected the protection of the 

standstill clause in case of the family visits where there are no services at stake or the services 

are purely ancillary with a marginal aspect. 

 

The Ruling of The Court And Further Discussions 

On 24 September 2013, the ECJ gave its decision on the case and ruled against Ms Demirkan 

regarding her claim for the visa application of Germany. Basically, the Court followed nearly 

all aspects of the Advocate General Villallon's Opinion regardless of the claims alleged by the 

plaintiff side and other comments that appeared after the Soysal Case. In doing so, the Court 

accepted, as it was claimed by the Advocate General, that the concept 'freedom to provide 

services' under EU Law is not the same for Turkish nationals and means something different 

for them than for citizens of EU member states. It was ruled that there is no indication that the 

contracting parties, neither when they drafted the Association Agreement in 1963 nor when 

they supplemented the Additional Protocol in 1970, wanted the relevant provisions to have a 

wide scope that would give Turkish citizens the right to cross European borders freely. In 

other words, according to the Court, when taken into account the association relations be-

tween Turkey and the EU and the legislation that has been gradually constituted since early 

1960s, the concept must be interpreted as not encompassing freedom for Turkish citizens who 

are the recipients of services. It concluded that according to established ECJ case law, the 

same terms can have different meanings if the legal schemes in which they appear have dif-

ferent goals and this is the case with the Association Agreement between the parties and EU 

Treaties
118

. In this regard, what was decisive for the Court in order to draw the lines was the 

specific wording and objective of the provisions in the Agreement. The Court stated that the 

wording 'to be guided' in Article 14 of the Association Agreement, which was related to the 
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gradual establishment of freedom to provide services between the contracting parties, means 

that the parties are not obliged to apply directly the relevant Treaty provisions on services. 

Collaterally, while specifying the articles of the Agreement, those Treaty provisions were 

intended to be only as a source of guidance. 

Number of the experts in EU Law, who found the ruling of the Court in the Demirkan Case 

politically motivated, were extremely confused and surprised with the conclusion of the Court 

especially regarding the recognition of the Ankara Agreement between Turkey and the Union 

as merely an economic agreement in nature. Beside all other things, according to many ob-

servers, the Court created a big contradiction with its precedent case law by solely focusing 

on the economic objective of the Association Agreement. Because, indeed, with the exception 

of the Ziebell Case, in its previous cases the Court repeatedly ruled that the main objective of 

the Agreement is not only to achieve economic purposes but also to prepare Turkey for the 

future accession to the EU. In other words, the main aim already accepted by the Court was 

much wider than what they decided in this particular case. As another issue, the Court pointed 

out that the Association Council has not taken any decision on service provisions up until to-

day. Therefore, regarding to this issue, at the association level no remarkable progress has 

been occurred yet. This was another reason for the Court to rule against wider interpretation. 

In addition, according to the Court, there was no clear evidence at the time when either the 

Ankara Agreement was concluded or the Additional Protocol entered into force that freedom 

to provide services was including also passive freedom to receive services as it was decided in 

the Luisi and Carbone Case later on. Consequently, the Court rejected the comments regard-

ing the Directive 64/221/EEC and did not take into account the claims indicating the words 

'necessary corollary' in the Luisi and Carbone ruling because of being a subsequent case. Thus, 

it was clearly decided by the ECJ in the Demirkan Case that the concept can be treated as di-

visible between Turkish and European citizens. 

The judgement was enough to knock anybody on Turkish side all of a heap. Since Turkey was 

the only EU candidate country without any agreed future plan on visa facilitation or visa lib-

eralisation at that time, while even number of non-candidate third countries were negotiating 

for certain rights regarding visa-free travel in the EU, this negative decision of the Court 

caused further frustration in Turkey. Especially, intensive participation of the nine member 

states in the proceedings rightfully created an unfortunate perception meaning that political 

pressures of these EU countries had an influence over the final decision of the Court. This 

made Turkey question the sincerity of the member states regarding the progressive relations, 
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in particular on the future visa liberalisation process. On the other hand, it was not so surpris-

ing that even after the delivery of the judgement, Turkish authorities resumed to severely ob-

ject to accepting the Ankara Agreement as merely an economic tool for the deep-rooted asso-

ciation relations. The same Court had concluded, numerous times over the past years, that the 

ultimate aim of the Agreement was much wider including preparation of Turkey for full 

membership. However, such a sudden manoeuvre in its judgement with regard to the rights of 

Turkish citizens without giving a substantial legal basis, indeed, causes more questions than 

answers. Secondly, the Court decided that there was no clear evidence regarding whether the 

concept of freedom to provide services within the association relations included passive as-

pect as it was case for EU citizens. Even if the Court had ignored the pre-existing EU Direc-

tives related to this issue, there was a clear answer for this in its precedent case law. In the 

Luisi and Carbone Case of the Court in 1984, the law was interpreted to include passive free-

dom of service recipients as well. According to this, the prior visa requirement could not, 

therefore, be lawfully required of Turkish recipients as well as service providers, because it is 

a basic principle of law that when a court interprets the law, it declares its meaning and effect 

as it always existed from its inception
119

. Moreover, one could safely assume that the Court 

was also wrong to accept the argument that the Ankara Agreement and EU Treaties did not 

have the same meaning for the same concept. When considering the purpose of Treaties com-

pared with that of the Agreement, the ECJ totally made light of the primary purpose of the 

parties while concluding the Ankara Agreement, which was to facilitate the accession of Tur-

key to the Union
120

. As a matter of fact, it is understood that these were interrelated reasons 

far from being legal grounds for the decision but political basis instead. Actually, all the ques-

tions that were asked in this case had already been answered even in and after the Soysal Case 

through the interpretations of the ECJ, the following comments given by experts of the EU 

Law and the subsequent decisions of the national courts. However, making these interpreta-

tions, comments and decisions legally binding at the Union level was not as easy as it seems. 

That was the main reality of the Demirkan Case hidden behind the political shades.  

While Ms Demirkan was making her claims for the first time at the national level, she was 

aware that Turkey was not a member state and she was not a EU citizen. Therefore, she was 
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not expecting the advantages which were applicable only to EU citizens
121

. The basis of both 

her and Turkish authorities' claims was only the Ankara Agreement and the other association 

instruments which provide Turkish nationals certain rights. However, it can be said that Tur-

key was also wrong while expecting all answers and solutions for the visa policy of the 

Europe towards Turkish citizens from the legal body of the Union without making any direct 

progress in political framework with the competent EU institutions and EU member states. 

It must be noted that even if the ECJ had delivered its decision in the opposite way and Ms 

Demirkan had won the case, it would not have changed all the outcome and directly brought 

all Turkish citizens the right to freely access the EU. In that case, Turkish citizens with the 

purpose to provide or receive services in EU countries would have gained visa-free travel 

right only to 11 member states who had no visa requirement for Turkish nationals at the time 

when the provisions on services became effective
122

 in their judicial systems. On the other 

hand, the visa procedure would have still remained as a problem between Turkey and the 

other 17 member states. Turkish citizens would have needed visas for their visits or transit 

passes in these countries. Thus, even in that scenario, Turkish authorities would not have 

achieved their ultimate goal without using their diplomatic skills to negotiate visa liberalisa-

tion with all 28 EU member states and the Schengen Zone
123

. 

Nevertheless, it should be underlined that the ruling of the ECJ in the Demirkan Case does not 

affect the validity of its precedent case law. This latest decision of the Court concerns only 

Turkish citizens who may travel to benefit passively from services in EU member states. Pre-

vious decisions ruling the visa requirement as a violation of the Agreement and the standstill 

clause in the Protocol, in the cases of providing services and setting up a new business, are 

still applicable. Consequently, the Soysal Case, as one of the landmark decisions of the ECJ 

regarding the visa-free travel of service providers from Turkey will resume to be effective and 
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EU member states will be still obliged to comply with this ruling in spite of what was decided 

in the Demirkan Case
124

. 

 

Considering All The Previous Rulings, What Is The Current Situation? 

It is obvious that by giving such a decision, the Court ruled out any further discussion on the 

legal position of service recipients for now. On the other hand, all precedent case law of the 

ECJ as a whole, from the Demirel to the Demirkan, can be a lodestar in order to re-examine 

the visa policy of member states regarding at least Turkish service providers. On this basis, 

the most important source that is needed to be followed by the relevant EU countries is un-

doubtedly  the Soysal Case. However, the measures taken by the member states up to now 

have been found totally adequate and satisfactory neither by Turkish authorities nor by EU 

experts. Even if service recipients are set aside, it can be said that Turkish providers have also 

been obliged to protect their conclusive rights stemming from the case law of the Court 

through personal claims to the national courts. In other words, the member states have acted 

reluctantly in order to make necessary changes in their visa policies in accordance with the 

case law and left everything for personal applications. Thus, while Turkish nationals who are 

aware of their case-based rights have been benefitting from them in the national courts, the 

others have not found this chance for many years.  

Today, in order to clarify the current situation in a broader perspective, even if it also depends 

on bilateral relations and differs from one state to another, it is possible to divide EU countries 

into several groups with regard to their obligations towards Turkish nationals under the Asso-

ciation Law and the case law of the ECJ. 

The first group covers the original six member states, together with the UK, Ireland, Denmark, 

Spain and Portugal. On the one hand, the original six, plus Portugal and Spain were all parties 

to the European Agreement on Regulations governing the Movement of Persons between 

Member States of the Council of Europe
125

 dated 1957 at the time when the Additional Proto-
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col came into effect in their legal systems, while, on the other hand, the UK, Ireland and 

Denmark accepted their visa-free policies towards Turkish nationals at the relevant time even 

if they were not bound by the 1957 European Agreement. So, these are the EU countries that 

allowed the visa-free travel of Turkish service providers to their territory at the time when the 

Additional Protocol was concluded or on the date of their accession to the Union. Considering 

the Soysal ruling, it can be said that this group of member states, which introduce visa obliga-

tions as new obstacles clearly after the provisions on services already became effective, will 

be in a breach of the standstill clause in case of  insisting on asking Turkish providers for a 

visa. 

The second one is a smaller group consisting of Greece, Sweden and Finland. It can be said 

that the 1957 European Agreement was an essential legal instrument which led its members to 

reciprocally abolish their visa regimes for other members' citizens. This was also the policy of 

member countries towards Turkish nationals mostly until the military coup in Turkey in 1980. 

After the coup, most of the European countries left this policy one by one. Due to the fact that 

Sweden and Finland were non-member countries to the Council of Europe Agreement at that 

time and the suspension of the same agreement by Greece as a member country was unclear, 

it is not possible to determine applicable visa policies of these countries towards Turkish na-

tionals at the time of their accession to the EU
126

. Therefore, it is uncertain whether these 

three member states are bound by the standstill clause in order not to introduce a new visa 

requirement as an additional impediment for Turkish service providers.   

The last group consists of Austria and the 13 new member states. Austria was one such coun-

try, prior to any general black list regulation, that before its accession to the EU in 1995 it had 

already introduced a mandatory visa requirement for Turkish nationals in 1990. In addition to 

this, before their full accession, the new member states were under an obligation to align their 

national law with the entire Union acquis and thus, to impose visa obligation to Turkish citi-

zens, since Turkey was one of the blacklisted third countries
127

. Consequently, because they 

have already had visa requirements in their legal system at the time when the service provi-

sion and the standstill clause became effective for them, this group of member states can still 

legally apply their visa policy on Turkish citizens at stake. 
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VIII. READMISSION AGREEMENT 

Even though some experts were not satisfied with the outcome, it should be clearly admitted 

that the final decision of the Court in the Demirkan Case was so crucial. Because together 

with the previous Ziebell ruling, they have, in one respect, drawn the boundaries of the rights 

of Turkish citizens arising from the Association Legislation. This indicates that Turkish au-

thorities could not reach their ultimate aim of visa-free travel in Europe for all Turkish citi-

zens through the Court's rulings.  As mentioned above, this negative outcome caused further 

disappointment especially for Turkish citizens. They, once again, lost their confidence in bet-

ter EU-Turkey relations with equal opportunities in the near future. Therefore, after the 

Demirkan judgement, the most logical step that should have been taken as soon as possible 

for both Turkish and European sides was to develop political relations and solve this long-

lasting issue in a diplomatic framework. And the parties, indeed, took that first step before it 

was too late. 

Several months after the Demirkan Case, on 16 December 2013, Turkey and the EU signed 

the long-awaited EU-Turkey Readmission Agreement and in a parallel manner with that, they 

initiated EU-Turkey Visa Policy Dialogue. These two important events took place at the same 

time and thus, paved the way for a new era for the long-standing issues. Within this frame-

work, the idea of taking the possibility of visa-free travel to the Europe back in their political 

agenda also refreshed the Turkish authorities and their nationals' hopes for further bilateral 

relations. 

After a period of silence in the political relations, the readmission agreement constituted a 

tremendous step forward for the parties. Originally, negotiations for the readmission agree-

ment started a long time ago, in 2003. However, because of major political disagreements 

between the parties, it could not be signed until 2013. During this period of time, Turkey has 

been reluctant to be bound by this agreement, fearing its financial burden as well as the lack 

of clear commitment on the part of the EU regarding  visa liberalisation process
128

.  

For a long time, the readmission agreement was a sensitive point for the Turkish authorities 

on economic basis because under it, as it is also the case for EU countries on the reciprocal 

basis now, Turkey commits itself to taking back not only its own nationals found in the Euro-
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pean territories without authorisation, but also other third country nationals and stateless per-

sons found to have transited to the EU through Turkey
129

. Given the fact that Turkey is a re-

pository country for numerous immigrants and it needs to provide all of them with adequate 

shelter, food and medical aid, it has been assumed by the authorities that this will create a 

heavy financial burden on the Turkish economy
130

. Mainly because of this negative effect, the 

Turkish public has looked at the readmission process with suspicion over the years.  

When Turkey finally put aside this fear by looking at the previous positive implementation of 

the readmission process in other countries, the EU brought the agreement to the table with a 

new visa-free travel roadmap. This was, indeed, an indispensible condition for the Turkish 

side in order to maintain the readmission process. Thus, this two critical developments have 

occurred in a combined and parallel manner within a single framework. In exchange for sign-

ing the readmission agreement and securing the borders against illegal immigrants, the EU 

has launched the visa liberalisation dialogue and opened the way for visa-free travel to Turk-

ish citizens for their short-term visits on diplomatic basis.  

The main objective of the EU-Turkey Visa Liberalisation Dialogue is to make progress to-

wards the elimination of the visa obligation currently imposed on the Turkish citizens travel-

ling to the Schengen area for a short-term stays
131

. Within this scope, the EU has introduced a 

set of requirements in a roadmap document. These requirements are directly  linked to a full 

and effective implementation of the readmission agreement, including securing the borders, 

preventing illegal migration and having a secure visa policy towards certain third countries as 

well as fighting against number of international organised crimes such as smuggling and traf-

ficking in human beings. And the list goes on with similar obligations. All these requirements 

should be fulfilled by Turkey before the EU institutions can take any further action at the Un-

ion level to make an amendment in its Council Regulation 539/2001 on listing the third coun-

tries whose nationals must be in possession of visas when crossing the external borders and 

those whose nationals are exempt from that requirement. Thus, the parties have agreed on the 

terms that in case of a full accomplishment of all these requirements, the Commission will 

make a proposal in order to move Turkey from the black list and this proposal will be voted 

by qualified majority by the Council and the European Parliament. However, in spite of the 
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existence of this general schedule, the roadmap document does not still provide an exact time-

table or a specific future date regarding when the proposal should be presented or the dialogue 

should be completed. All these questions as well as the speed of the process, ultimately, will 

depend on the progress made by Turkey
132

. So, at the end of the process, the actual visa liber-

alisation will hopefully become a reality for all Turkish citizens travelling for short-term stays. 

According to the Turkish authorities, Turkish nationals will be able to cross the European 

border without visas in 3-3.5 years time at the latest.  

It should not be forgotten that in the eyes of the Turkish public opinion the visa issue is not 

only an economic or political question, it is an emotional matter as well
133

. Turkish citizens, 

including businessmen, sportsmen, academics, students and tourists, have been waiting, for a 

long time, to have better opportunities for their short-term visits in Europe. As it was stated by 

Turkey's Prime Minister, the readmission agreement between Turkey and the EU is a mile-

stone for the relations especially regarding this long-standing visa issue. This new deal may 

create significant differences by opening the road to further integration if the parties can mu-

tually prepare the ground for new developments. Success in this process may enhance not 

only political relations between Turkey and the EU but also economic benefits and the vol-

ume of trade between them. However, as it is already understood up till now, the real key for 

a full and effective solution of the visa issue is the way of diplomacy and thus, it is completely 

in the hands of the Turkish and European authorities. Unless there is serious political will and 

strong incentives
134

 from both sides, the agreement will remain as another inconclusive at-

tempt to settle the visa matter.  

 

IX. CONCLUSION 

Since the first ruling of the Court regarding the visa issue in the Demirel Case, the free 

movement rights of Turkish citizens within the EU arising from the Association Legislation 

has been clarified and enhanced to a great extent. However, the Demirkan ruling given by the 

ECJ in September 2013 was, in some ways, totally contrary to this process and to what had 

been decided in previous cases over the years. By excluding the passive freedom of service 
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recipients from the scope of service provisions under the association relations, the Court ex-

plicitly prevented Turkish tourists, students, academics as well as other service recipients 

from crossing the European borders without visas for now. However, as mentioned above, 

even if the decision had been in the opposite way, the outcome would not have completely 

changed and Turkish recipients would not have gained the right to freely enter into all EU 

countries. Even this can prove that the matter of visa is far from only being a legal issue but at 

the same time it is a major political challenge for Turkey and the EU. 

Although the rulings of the ECJ  have a great legal significance at the Union level, reluctant 

attitudes of EU member states towards the visa issue makes implementation of these decisions 

in their national legal systems harder. As a result, even the rightful categories of Turkish citi-

zens cannot exercise their visa-free travel rights, without taking the issue before the national 

courts first, most of the time. Therefore, it is important to understand that Turkey, on political 

basis, should parallelly and successfully continue the visa liberalisation process with the EU 

while insisting on the correct implementation of the Court's case law, especially of the Soysal 

ruling, in the member states at the same time. Thus, Turkey and EU member states can work 

together in order to deal with this long standing visa issue and show each other their sincerity 

to promote EU-Turkey relations.  

Successful implementation of the case law as well as the readmission agreement with the visa 

liberalisation process would not only resolve all the visa deadlock but would also help the 

both sides to build more integrated relations, as it was intended long before, in 1963. Efforts 

under the association relations with regard to the rulings of the Court on the one hand and the 

visa liberalisation process on political basis in order to provide visa-free travels to all Turkish 

citizens on the other will also help to rebuild an effective dosage of trust for the further rela-

tions. Success in the process will definitely renew Turkish public's interest in EU integration. 

Having said that at the end of the day, the process leading to a visa-free Europe for Turkish 

nationals will depend on the existence of a real political will from both parties. Finally, con-

sidering recent political, social and economic changes both in Turkey and EU countries, one 

could safely assume that visa-free travels of Turkish citizens will not cause any additional 

burden, on the contrary will increase economic interactions and social sharing between Turk-

ish and European societies. 
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