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“For men, when perfected, is the best of animals, but when separated from law and justice, he is 

worst of all.” 

-Aristotle (Politics, 350 BC) 
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I. Introduction 

 

August 5
th

, 2009, Baitullah Mehsud, is sitting on top of his parent-in-law’s house in South-

Waziristan, Pakistan. He is the alleged leader of the Taliban in Pakistan and one of the most 

sought-after targets of the USA Central Intelligence Agency. As video images from a predator 

drone’s camera confirm that is the highly wanted target they were hoping for, the CIA order the 

firing of two AGM-114 Hellfire missiles. Eleven people die:  Baitullah’s wife, her parents and 

seven bodyguards.  

The attack sparked international criticism from legal experts and gained worldwide media 

coverage. Serious questions were raised about the US tactics and their (legal) consequences. How 

are these attacks carried out? Where do drones fit into the existing international legal framework? 

Under what conditions can they be deployed? Who bears responsibility? These and many more 

questions concerning core legal matters such as humanity, responsibility, necessity and 

proportionality will be studied in the following dissertation.  

Unmanned aerial vehicles or ‘drones’ are a relatively new appearance in armed conflict. A 

variety of remote-controlled devices, originally intended for intelligence gathering and scouting, 

now equipped with missiles and capable of engaging in dynamic target execution. That way 

drones have evolved from a useful tool to a multi-purpose peace of weaponry whose popularity is 

on the rise. Their flexibility, long autonomy and ability to penetrate rugged and dangerous terrain 

have made drones the army’s new star. That popularity however is not just because of their 

polyvalent character, but just as well because it takes away the risk of casualties on the attacking 

side.  

These initial assets have led to an ever increasing use of these machines and sad enough to an 

increasing amount of reported abuses. High civilian casualties, unlawful killings and failure to 

punish offenders are the most heard complaints. In order to assess the allegations and suggest a 

possible remedy, I will attempt to situate this new player on the stage of war within the existing 
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international legal framework. As a pedagogical tool I have chosen an actual case to illustrate 

certain principles and findings throughout this dissertation. 

The case mentioned above will be elaborated in Chapter II with all available details, in order to 

outline a correct image of the situation. Next, the applicable legal framework will be derived 

from international law. As unmanned aerial vehicles or drones are a novelty in modern warfare, 

their exact context under international law is undefined. Lastly, the legal framework will be 

applied to the case and by means of hypotheses I will make an attempt to clarify when, where, 

how and by whom these drones can be deployed in correspondence with international 

regulations.  

The dissertation will discuss what weapons are legal under international law in Chapter III on 

International Weapons law and under what circumstances drones may be employed legally in 

Chapter IV on Targeting Law and Chapter V on the Use of Force. The next two chapters 

explicate specific topics with regard to drones. Chapter VII on International Terrorism scopes out 

the problem of cross-boundary, non-state terrorist organisations, whereas Chapter VI describes 

the problematic nature of Targeted Killings. The particulars of responsibility will be explained in 

the last chapter. Chapter VIII elaborates on who can carry responsibility when using weapons in 

different situations. Chapter IX will attempt to summarise the findings of this legal analysis of 

unmanned drones. Are drones legal under contemporary international law? 
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II. Case 

 

A. Facts 

The case is set in Zanghara, a mountain town in South-Waziristan, Pakistan. The region of 

Waziristan is situated in the north-west of Pakistan, at the border with Afghanistan. It is part of 

the Federally Administered Tribal Areas, where people still live in a clan-based tribal system. 

The tribes are known as very conservative and have a reputation of fierce warriors that do not 

take kindly to meddling in their affairs.  

The only faction that has succeeded in exercising substantial influence in the region, are the 

Taliban. They are now seen as the main force to be reckoned with in the region, as they incite and 

steer the hostilities towards Pakistan itself and across the border into Afghanistan. Their 

command structure is deliberately opaque. It consists of a leadership council in Afghanistan and 

regional ‘shuras’ based in Pakistan
12

. Besides that, there also various committees which work on 

specific topics like finance, religion or recruitment. Yet there is no defined command structure or 

hierarchy. This makes it difficult to impact the core of the organisation and poses problems in 

defining their status under international law
3
. 

As the region is rugged and mountainous, it is difficult to penetrate for military forces. Hence the 

Taliban have chosen this area as their hide-out and skip across the Afghan-Pakistani border 

frequently. They engage in suicide-bombings, armed attacks and retaliation missions, forming a 

formidable threat to Pakistan and Afghanistan alike. Both countries are incapable of fighting the 

insurgents. That is why Pakistan implicitly supports the initiatives the US have initiated in the 

region in the aftermath of 9/11 events. These initiatives comprise attacks with unmanned aerial 

                                                 
1
 S. AFSAR, C. SAMPLES, T. WOOD, “The Taliban, An Organizational Analysis”, Military Review, May-June 2008, 

http://humansecuritygateway.com/documents/MILREVIEW_Taliban_Organizational_Analysis.pdf, 58-73. 
2
 B. ELIAS, “The Taliban Biography, The Structure and Leadership of the Taliban 1996-2002”, The National Security 

Archive, 13 November 2009, http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB295/index.htm. 
3
 Report of the Special Rapporteur Philip Alston on extrajudicial, summary or arbitrary executions, Human Rights 

Council on its Fourteenth Session (28 May 2010), UN Doc. A/HRC/12/24/Add.6 (2010). 

 

http://humansecuritygateway.com/documents/MILREVIEW_Taliban_Organizational_Analysis.pdf
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB295/index.htm
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vehicles, the so-called drones. Cheap and agile, this new form of weaponry is the US answer to 

the Taliban’s guerrilla tactics in the mountains. Because they have long autonomy and 

completely absolve the risk of human casualties, drones are deployed more and more, taking up 

millions of the US Defence budget. It was as a part of this US Global War on Terror, that the 

facts of the case took place.  

After being hinted by informants on the ground, US forces started monitoring the area where 

Baitullah Mehsud was alleged to stay. His parents-in-law owned a house in Zanghara, where 

Mehsud was staying in order to receive treatment for his diabetes and kidney ailment. August 5
th

, 

2009, drones managed to get video footage of the Taliban warrior, while he was undergoing a 

drip infusion on top of the house. Upon confirmation of his identity, the CIA ordered two Hellfire 

missiles to be fired. There was no warning issued previous to the attack. The house was 

completely destroyed, leaving at least eleven people dead. Besides Mehsud, his wife, his parents-

in-law and several bodyguards were killed in the blast. 

Although Pakistan did not explicitly give its consent, the strike was a result of intensive 

cooperation and intelligence-sharing by American and Pakistani intelligence services
4
. Pakistan 

considered Mehsud their top enemy, so there were no displeased comments to be heard from that 

side. Since the start of their drone operations in Pakistan, US has conducted over 280 reported 

attacks. This has resulted in 1,745 to 2,711 casualties, depending on the source
5
, amongst which 

many civilians
6
. 

The US has de facto been using drones since as soon as 2004, but has only recently admitted to 

using them systematically and on a regular basis
7
. By doing so, the debate on the desirability and 

even legality of drones has reignited. Questions about the legal, humanitarian and ethical 

consequences have not gained satisfying answers. By means of this case, I will attempt to outline 

the legal framework and deduct possible consequences in various hypotheses. 

                                                 
4
 P.Z. SHAH, S. TAVERNISE, M. MAZETTI, “Taliban Leader in Pakistan is Reportedly Killed”, New York Times, 7 

August 2009, http://www.nytimes.com/2009/08/08/world/asia/08pstan.html?pagewanted=all.  
5
 D. PEGG, “Drone Statistics Visualized”, The Bureau of Investigative Journalism, 10 August 2011,  

http://www.thebureauinvestigates.com/2011/08/10/resources-and-graphs/.  
6
 Numbers up to August 2011. 

7
 A. BUNCOMBE, “Obama admits use of drones in Pakistan”, The Independent, 1 February 2012, 

http://www.independent.co.uk/news/world/americas/obama-admits-use-of-drones-in-pakistan-6297655.html.  

http://www.nytimes.com/2009/08/08/world/asia/08pstan.html?pagewanted=all
http://www.thebureauinvestigates.com/2011/08/10/resources-and-graphs/
http://www.independent.co.uk/news/world/americas/obama-admits-use-of-drones-in-pakistan-6297655.html
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In order to correctly construe these various hypotheses, it is useful to know to which treaties the 

States concerned are parties. The list of relevant treaties for this case is per State: 

 Afghanistan: First, Second, Third and Fourth Geneva Convention, First and Second 

Protocol to Geneva Convention, ICCPR, ICESR, Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment, Convention on the Rights of the 

Child and their optional Protocols regarding Armed Conflict and Sale of Children, the 

Convention for the Suppression of Terrorist Bombings, the Convention for the 

Suppressing of the financing of Terrorism, the Genocide Convention and the ICC Rome 

Statute
8
 

 Pakistan: First, Second, Third and Fourth Geneva Convention, UN Charter, the Hague 

Convention, the Hague Protocol, Convention on certain Conventional Weapons and their 

four Optional Protocols, Convention on the Rights of the Child, the Convention for the 

Suppression of Terrorist Bombings and the Genocide Convention
9
 

 

 USA: First, Second, Third and Fourth Geneva Convention, Third Protocol to Geneva 

Convention, the Hague Convention, ICCPR, Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment, Convention on the Rights of the Child 

(signature only) and their optional Protocols regarding Armed Conflict and Sale of 

Children, Convention on certain Conventional Weapons and their four Optional 

Protocols, the Convention for the Suppression of Terrorist Bombings, the Convention for 

the Suppressing of the financing of Terrorism and the Genocide Convention
10

  

B. Possible Interference of UNSC and ICJ 

All three States are entitled to appear before the International Court of Justice. The USA as an 

original Member, Afghanistan and Pakistan after being admitted as a Member of the United 

Nations 19 November 1946 and 30 September 1947 respectively
11

. 

The case has not been taken up at the UNSC. 

                                                 
8
 Geneva Academy of International Humanitarian Law and Human Rights, “International Treaties Adherence of 

Afghanistan”, Rule of Law in Armed Conflicts Project, http://www.adh-geneva.ch/RULAC/. 
9
 Ibid. 

10
 Ibid. 

11
 International Court of Justice, “States Entitled to Appear before the Court”, ICJ Doc., http://www.icj-

cij.org/jurisdiction/index.php?p1=5&p2=1&p3=1&sp3=a.  

http://www.adh-geneva.ch/RULAC/
http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=1&p3=1&sp3=a
http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=1&p3=1&sp3=a
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III. International Weapons Law 

 

A. Introduction  

Unmanned aerial vehicles or ‘drones’ are a relatively new appearance in armed conflict. A 

variety of remote-controlled devices, originally intended for intelligence gathering and scouting, 

now equipped with missiles and capable of engaging in dynamic target execution. That way 

drones have evolved from a useful tool to a multi-purpose peace of weaponry whose popularity is 

on the rise. Their flexibility, long autonomy and ability to penetrate rugged and dangerous terrain 

have made drones the army’s new star. That popularity however is not just because of their 

polyvalent character, but just as well because it takes away the risk of casualties on the attacking 

side.  

These initial assets have led to an ever increasing use of these machines and sad enough to an 

increasing amount of reported abuses. High civilian casualties, unlawful killings and failure to 

punish offenders are the most heard complaints. In order to assess the allegations and suggest a 

possible remedy, I will attempt to situate this new player on the stage of war within the existing 

international legal framework. As a pedagogical tool I have chosen an actual case to illustrate 

certain principles and findings throughout this dissertation. 

There are different mechanisms in order to effectuate a degree of control on weapons. The most 

common are treaties to which the states can become party, instruments containing essential 

information for military commanders, domestic legislation and international law penalising 

breaches and legal review of weapons, although the latter usually encounters all sorts of practical 

impediments, as will be explained later. 

B. Treaties 

Treaties seem at first sight the most convenient and apt tool to regulate matters of international 

importance. On the other hand, there are a few self-explanatory flaws. The content will only 

consist of what state parties are willing to accept, which is not necessarily equal to what is 

actually required for a comprehensive weapons policy. Furthermore, the sanctioning of breaches 
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always proves to be a thorny issue. As a consequence, implementation and compliance are the 

main challenges of international treaty law. 

An important treaty with regard to international weapons law is the Protocol I. Art. 87 imposes a 

duty upon commanders to ‘prevent and suppress’ breaches of Protocol I by anyone under their 

effective command and control. They are also responsible to make their subordinates aware of the 

content of the Protocol I’s obligations and initiate penal proceedings when needed: 

“1. The High Contracting Parties and the Parties to the conflict shall require military 

commanders, with respect to members of the armed forces under their command and other 

persons under their control, to prevent and, where necessary, to suppress and to report to 

competent authorities breaches of the Conventions and of this Protocol. 

2. In order to prevent and suppress breaches, High Contracting Parties and Parties to the 

conflict shall require that, commensurate with their level of responsibility, commanders ensure 

that members of the armed forces under their command are aware of their obligations under the 

Conventions and this Protocol. 

3. The High Contracting Parties and Parties to the conflict shall require any commander who is 

aware that subordinates or other persons under his control are going to commit or have 

committed a breach of the Conventions or of this Protocol, to initiate such steps as are necessary 

to prevent such violations of the Conventions or this Protocol, and, where appropriate, to initiate 

disciplinary or penal action against violators thereof.” 

Another authoritative treaty is the Conventional Weapons Convention of 1980
12

. In stark contrast 

to Protocol I, the CWC does not contain any compliance requirements. Such provisions were 

only added through the additional protocol I through V to the CWC. More specifically, Amended 

Protocol II and Protocol V contain obligations to comply and compels parties to instruct and train 

their personnel, as well as prevent and suppress possible breaches
13

. 

                                                 
12

 Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed 

to be Excessively Injurious or to have Indiscriminate Effects of 10 October 1980, International Committee of the Red 

Cross. 
13

 Art. 14, Amended Protocol II & Art. II Protocol V to the CWC. 
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Both the USA and Pakistan have ratified the CWC and their protocols, Afghanistan is merely a 

signatory state. The Protocol I on the other hand is only ratified by Afghanistan, whereas 

Pakistan and the USA are merely signatories. This has of course its consequences for the 

application to the case. As it is just the USA operating the drones, any breaches of the CWC will 

be susceptible to sanctioning. As for the Protocol I, the applicability of its rules is discussed 

extensively in the chapter on targeting rules
14

. The case proves to be a suitable example of the 

complications that may be inferred by regulating international weapons law through treaties. 

C. Legal Advice to Commanders 

As mentioned elsewhere in this dissertation, soldiers cannot carry around a library of 

international law. Therefore it is advisable to have legal advisors in service to inform military 

personnel and their commanders about the laws applicable to their situation and the obligations 

they impose. Art. 82 Protocol I enshrines the availability of legal advisers as a state obligation: 

“The High Contracting Parties at all times, and the Parties to the conflict in time of armed 

conflict, shall ensure that legal advisers are available, when necessary, to advise military 

commanders at the appropriate level on the application of the Conventions and this Protocol and 

on the appropriate instruction to be given to the armed forces on this subject.” 

These legal advisers ought not be restricted to the situations where treaty law requires their 

presence, yet be involved in any situation where new and unchartered weapons or methods are 

employed. They can play an assisting part in the way to compliance with international treaty law, 

as described in the previous paragraph. 

D. Domestic Legislation 

The most effective way of incorporating international obligations in a state’s legal system. Each 

state however determines for itself how far they want to go in order to incorporate these 

obligations. The own laws and statutes will require assessment and an investigation on how to 

best translate the international obligations to domestic law. This part is hard to apply to the case, 

as the USA is a common law country. They rely on case law and precedents, rather than 

extensive codification and therefore their military manuals are the most valuable source of 

                                                 
14

 Cf. Chapter IV on The Use of Weapons and Targeting Rules. 
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weapon-related rules. Studying Pakistani or Afghani law would certainly lead to far, so the topic 

will not be elaborated any further. 

E. Legal Review 

1. Situation 

The obligation to review new weapons, means and methods of warfare is enshrined in Art. 3 of 

the Hague Convention IV of 1907 and Art. 36 of the Protocol I. For states not party to Protocol I, 

the author again refers to the chapter on targeting.
15

 Moreover, many states, among which the 

USA, have known the practice of legal review before the Protocol I even came into existence
16

. 

This means that although the obligations need not fully accord with the terms of Art. 36, they 

exist nevertheless and need to be reckoned with. Art. 36 phrases the obligation thus: 

“In the study, development, acquisition or adoption of a new weapon, means or method of 

warfare, a High Contracting Party is under an obligation to determine whether its employment 

would, in some or all circumstances, be prohibited by this Protocol or by any other rule of 

international law applicable to the High Contracting Party.” 

The purpose of making a legal review mandatory is not to create binding law, as a decision by a 

state about the legality of a weapon can never bind other states. The main intent is to make states 

reflect on possible misuses and hopefully dissuade them from acquiring weapons likely to 

conflict with international weapon law obligations
17

. 

Despite the fact that states are often bound by treaty law to implement a review procedure, 

guidance is available and states are responsible for possible breaches, there is still only a 

regrettably small group of states who have actually adopted a legal review of weapons
18

. On top 

of that, states are free to decide how they organise the review, which does not exactly improve 

the procedure’s effectiveness and vigour. Another issue brought up in the ICRC Commentary is 

whether the reviewer of a weapon, who finds the weapon to be illegal, should be able to make 

                                                 
15

 Ibid. 
16

 Since 1974, the USA have maintained a weapons review procedure. Other countries to maintain such practice are 

Sweden, the UK, Belgium, the Netherlands, Norway, France, Germany and Australia. Source: A Guide to the Legal 

Review of New Weapons, Means and Methods of Warfare, Measures to Implement Article 36 of Additional Protocol 

I of 1977, ICRC, January 2006. 
17

 Commentary on Protocol I in the Commentary on the Additional Protocols of 8 June 1977, para 1469. 
18

 W. BOOTHBY, Weapons and the Law of Armed Conflict, Oxford University Press, New York, 2009, p. 341. 
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binding decisions towards possible buyers or merely advise them
19

. Making the advise non-

binding however, would render the mechanism useless. 

Lots of ink has been spilled for the cause of defining what exactly qualifies as ‘weapons, weapon 

systems and methods’. The ICRC guide speaks of weapons as ‘all types – be they anti-personnel 

or anti-materiel, lethal, non-lethal or less lethal’. An attempt to clarify this rather indefinite 

definition is made by giving some national definitions. The Australian, Belgian, Norwegian and 

American versions are cited, the latter being the most elaborate and therefore perhaps the most 

useful: 

"[A]ll arms, munitions, materiel, instruments, mechanisms, or devices that have an intended 

effect of injuring, damaging, destroying or disabling personnel or property", and the term 

"weapon system" refers to "the weapon itself and those components required for its operation, 

including new, advanced or emerging technologies which may lead to development of weapons 

or weapon systems and which have significant legal and policy implications. Weapons systems 

are limited to those components or technologies having direct injury or damaging effect on 

people or property (including all munitions and technologies such as projectiles, small arms, 

mines, explosives, and all other devices and technologies that are physically destructive or injury 

producing)."
20

 

The broad scope of the definition is noteworthy, yet understandable as the spirit of the legal 

review is to evaluate new weapons, weapons systems and methods as much as possible. 

Furthermore it is remarkable that the definition does not include reference to ‘normal or expected 

use’ of the weapons, whereas Art. 36 does advance this. Therefore the review must take place, to 

the extent possible, ‘from the intended range, in the intended environment, against simulations of 

the intended kind of target and by firing it in the intended manner’
21

. A State is not required to 

foresee or analyse all possible misuses of a weapon, for almost any weapon can be 

                                                 
19

 ICRC Guide, Section 2.4.2.  
20

 See W. HAYS PARKS, Office of The Judge Advocate General of the Army, "Weapons Review Programme of the 

United States", presented at the Expert Meeting on Legal Reviews of Weapons and the SIrUS Project, Jongny sur 

Vevey, Switzerland, 29-31, January 2001 (both this presentation and the report of the meeting are on file with the 

ICRC). 
21

 W. BOOTHBY, Weapons and the Law of Armed Conflict, p. 345. 
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misused in a way that would be prohibited
22

. 

Paragraph 1.2.1 and 1.2.2 of the ICRC Guide list general rules of international humanitarian law 

and specific prohibitions or restrictions to be assessed during any legal review of weapons, 

weapon systems and methods. Boothby summarises the essence of these rules in five criteria
23

: 

1) The weapon cannot through its normal or intended use cause superfluous injury or 

unnecessary suffering. 

2) The weapon cannot through its normal or intended use cause widespread, long-term and 

severe damage to the natural environment. 

3) The weapon cannot be through its nature be indiscriminate. 

4) There cannot be any specific customary or treaty rules prohibiting the weapon. 

5) Possible future developments in the law of armed conflict that may be expected to affect 

the weapon in review, must be borne in mind. 

An additional consideration to be factored into the assessment is the so-called ‘Martens clause’ or 

the ‘public conscience dictate’, the content of which can be found in the preamble to the Hague 

Declaration 2 and Art. 1 (2) of the Protocol I. It is mentioned in the ICRC Guide as well, by 

reference to the Nuclear Weapons case, as ‘an effective means of addressing rapid evolution of 

military technology’ and ‘customary international law’
24

: 

“In cases not covered by this Protocol or by other international agreements, civilians and 

combatants remain under the protection and authority of the principles of international law 

derived from established custom, from the principles of humanity and from dictates of public 

conscience.” 

Some authors however argue that the Martens clause is not a clause with an autonomous right of 

existence. Any breach of it would de facto amount to a breach of the superfluous injury provision 

and therefore is not an additional criterion of lawfulness in its own right
25

. A final remark on the 

                                                 
22

 Commentary on the Additional Protocols, para 1469. 
23

 W. BOOTHBY, Weapons and the Law of Armed Conflict, p. 347. 
24

 ICRC Guide, p. 17, para 1.2.2.3, citing ICJ, Legality of the Use by a State of Nuclear Weapons in Armed Conflict, 
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topic is that distinction must be made to the criteria employed when conducting a legal review of 

weapons and the criteria used when deciding whether or not to engage in an attack
26

. 

2. Required Empirical Data 

When conducting a legal review of a weapon, the reviewing authority must assess the weapon’s 

design and characteristics (‘means’) as well as its use (‘method’), as the combination of those two 

factors will produce the effects to be examined. Furthermore it will have to take into account 

several factors of military, health, technical and environmental character
27

. The ICRC Guide 

discusses four groups of factors: technical description, technical performance, health and 

environment. 

The technical description should contain facts about range, speed, shape, accuracy, materials, 

fragments, systems used for firing, launching and dispensing, intended use, means of destruction, 

damage or injury. 

The technical performance refers to the possible indiscriminate effects of the weapon and 

discusses reliability, accuracy, area covered and possible risk to the civilian population. 

The health-related considerations refers to the type of injuries the weapon might inflict. Wounds, 

mortality, possible disability or disfigurement specific to the weapon are to be examined, as well 

as any long-term effects on physical or psychological health, field mortality and possible 

treatment. This research serves to assess whether there superfluous injury or unnecessary 

suffering may appear. 

The environmental aspect entails researching the effects in both short and long term on the 

natural environment, their reversibility, their impact on the civilian situation and whether the 

weapon is intended to have such effects or else, what the chances are of these effects occurring. 

Applying this to drones would lead to interesting discussions. Since there is no review of the 

legality of drones or at least not traceable in any commonly available library, the author will now 

try and assess, to his best effort, the most employed type of drones, the MQ-1 Predator, in an 

attempt to draw an image of how certain features and characteristics determine whether a certain 

weapon, weapon system or method fulfils legal standards. 

                                                 
26
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For the technical part, I refer to the Appendix attached to this dissertation
28

. The MQ-1 Predator 

flies at a maximum speed of 135 mph (217 kph) and has a range of up to 770 miles (1240 km). Its 

primary functions are armed reconnaissance, armed surveillance and target acquisition. In human 

language that means it is mainly used for gathering intelligence from the air, monitoring certain 

areas or objects and if needed, it can engage in armed combat. For this last purpose, the Predator 

carries two AGM-114 Hellfire missiles. These are laser-guided missiles who, according to the US 

Military, possess a highly accurate, low collateral damage, anti-armour and anti-personnel 

engagement capability. This is a significant feature, given the obligation to make a distinction 

between civilians and combatants
29

. High accuracy is a favourable factor in rendering the weapon 

legal under international legal standards. The same goes for low collateral damage, as this must 

be kept to a minimum at all time
30

.  

The regular operating system consists of a two-headed crew, a pilot and a sensor operator. The 

first controls the aircraft and controls the mission, whereas the latter operates the weapons and 

sensors. They operate from a ground control station (GCS) usually located thousands of miles 

away from the actual target. From the GCS, the Predator is controlled through a Predator Primary 

Satellite Link (PPSL). A small launch and recovery  GCS is required on the forward location, 

where the drone is actually launched. After take-off, the main GCS on USA Territory takes over 

for the remainder of the mission. This way of operating has the advantage of requiring only a 

small staff and location, whilst at the same time centralising command and logistics for different 

operations. The implications for legal matters like self-defence and command responsibility are 

discussed in other chapters
31

. 

The health-related considerations are not significant here. The ammunition used by Predators and 

other drones has no specific side effects, nor physical or psychological effects specific to the 

weapon. There is however a more general concern about the use of drones when it comes to 

superfluous injury or unnecessary suffering, given the potential danger of high civilian casualties. 

The remote-controlled aspect sometimes makes acquiring certainty about the status of a target 

ambiguous or even impossible. Mistakes can never be completely excluded. This flaw refers to 
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the weapon method or how the weapon is used. As long as the drones were solely employed for 

intelligence gathering, there was no problem. However, when they actively engage in executing 

targets, they do constitute a threat to international humanitarian law standards that needs to be 

addressed by any state who uses it. 

The environmental aspect of drones is irrelevant and will not be discussed in this dissertation.  

3. Procedures and authorities 

No specific procedures are prescribed or even suggested by Art. 36 Protocol I. Given how little 

states have actually implemented legal reviews, it might have been a sensible decision to leave 

states the freedom to opt for the most appropriate procedure within their possibilities. A similar 

modus operandi is used for the reviewing authorities. It’s up to states to decide whether they 

want a single reviewer, a committee, a permanent body or a selection of specialist from other 

departments. As W.H. Parks concludes, the form doesn’t matter that much, as long as the 

reviewing organ can draw upon a solid legal background, a sufficient knowledge of weapons and 

ballistics, the ability to interpret test results and the possibility of acquiring additional information 

when required
32

. The way states organise their procedural aspects will depend on a variety of 

factors, like the magnitude of the army, the financial resources available, cultural background, 

etc. Lastly, states are also free to choose at what stage to execute the legal review, although it 

bears preference to do so at an early, pre-acquisition stage in order to save valuable time and 

resources. Through different stages of the development and even after the weapon has ‘entered 

service’, changes to the weapon or the laws applicable can occur, imposing a new review
33

. 

F. Conclusion 

The available legislation on international weapons law is substantial, but so far has not induced a 

comprehensive and enforceable body of law. The dissemination of the texts is an obligation that, 

although carried out by states, nevertheless suffers from a lot of practical obstacles. The legal 

review could constitute a useful and practical tool in adhering to international law, but generally 

fails due to the space it leaves for states to effectuate it. Nevertheless the apparent problems with 

regard to drones under this body of law cannot be disregarded.  
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IV. Targeting Law 

 

A. Introduction 

“In the study, development, acquisition or adoption of a new weapon, means or method of 

warfare, a High Contracting Party is under an obligation to determine whether its employment 

would, in some or all circumstances, be prohibited by this Protocol or by any other rule of 

international law applicable to the High Contracting Party.”
34

  

So goes Art. 36 of the Protocol I to the Geneva Conventions. Every state, party to the Convention 

and its Protocols, is under a strict duty to assess the compatibility of new weaponry with the 

existing rules of international humanitarian law. If the result of this assessment is negative, then 

the weaponry can never be employed in international conflicts and a decision ought to be made to 

discard it
35

.  

Art. 36 looks like a general rule for already existing provisions
36

, mainly on the prohibition of 

weapons that cause unnecessary suffering or superfluous injury, such as can be found in Art. 23 

(e) of the Hague Regulations
37

 and Art. 35 (2) of the Protocol I. The main difficulty in applying it 

lies in the terms ‘in some or all circumstances’. This leaves much room for interpretation or 

abuse. It would be logical to interpret this as ‘normal or expected use’
38

, but again that is not a 

conclusive description so it does not really solve the problem. 

However, this is not the only default in the system. The main problem is that military innovations 

are usually carried out in secret. States are not obliged to disclose what they are working on in the 

field of military research and development. As a consequence, there is no guarantee of an 

objective investigation of newly developed weaponry or methods. By lack of an independent 

international monitoring problem, this problem will continue to exist and cannot be remedied by 

the mere drafting of new rules. 
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There are certain elementary principles that need to be respected by everyone under international 

law. These apply to everyone in the chain of weaponry, from manufacturer to customer. The 

manufacturer will want to know if he can sell his products on the market, whereas the customer 

wants a weapon in his arsenal with a generic purpose that is in accordance with international 

law
39

. Over the next few pages the basic principles that make up the legal framework for the use 

of weapons in armed conflict will be set out and applied to drones in general and with regard to 

the case.  

B. Targeting Rules under Protocol I  

In order to clarify some of the topics discussed under this chapter, it seems perspicacious to first 

consider some definitions of international humanitarian law, used in the Protocols. 

1. Combatants v. Civilians 

Combatants or ‘armed forces’ are defined in Art. 43 of the Protocol I as follows: 

“1. The armed forces of a Party to a conflict consist of all organized armed forces, groups and 

units which are under a command responsible to that Party for the conduct of its subordinates, 

even if that Party is represented by a government or an authority not recognized by an adverse 

Party. Such armed forces shall be subject to an internal disciplinary system which, inter alia, 

shall enforce compliance with the rules of international law applicable in armed conflict. 

2. Members of the armed forces of a Party to a conflict (other than medical personnel and 

chaplains covered by Article 33 of the Third Convention) are combatants, that is to say, they 

have the right to participate directly in hostilities.” 

Certain requirements exist for all armed forces
40

. They are summarised in Art. 4 (a) of Geneva 

Convention III
41

: 

“Prisoners of war, in the sense of the present Convention, are persons belonging to one of the 

following categories, who have fallen into the power of the enemy:  

                                                 
39

 W.H. BOOTHBY, Weapons and the Law of Armed Conflict, p. 42. 
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(1) Members of the armed forces of a Party to the conflict, as well as members of militias or 

volunteer corps forming part of such armed forces. 

(2) Members of other militias and members of other volunteer corps, including those of 

organized resistance movements, belonging to a Party to the conflict and operating in or outside 

their own territory, even if this territory is occupied, provided that such militias or volunteer 

corps, including such organized resistance movements, fulfil the following conditions:[ 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and customs of war. 

(3) Members of regular armed forces who profess allegiance to a government or an authority not 

recognized by the Detaining Power. 

(4) Persons who accompany the armed forces without actually being members thereof, such as 

civilian members of military aircraft crews, war correspondents, supply contractors, members of 

labour units or of services responsible for the welfare of the armed forces, provided that they 

have received authorization, from the armed forces which they accompany, who shall provide 

them for that purpose with an identity card similar to the annexed model. 

(5) Members of crews, including masters, pilots and apprentices, of the merchant marine and the 

crews of civil aircraft of the Parties to the conflict, who do not benefit by more favourable 

treatment under any other provisions of international law. 

(6) Inhabitants of a non-occupied territory, who on the approach of the enemy spontaneously 

take up arms to resist the invading forces, without having had time to form themselves into 

regular armed units, provided they carry arms openly and respect the laws and customs of war.” 
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The scope of the concept ‘civilian’ is specified in Geneva Convention IV
42

. In case of doubt, 

persons must be considered civilians and treated likewise
43

. The civilian population comprises all 

persons who are civilians
44

. Should there be other persons than civilians in that population, then 

the civilian character is maintained
45

. The only way civilians can be deprived of their protected 

status is by directly taking part in the hostilities
46

.  

Interesting to note is that the civilian population as such, as well as individual civilians, shall not 

be the object of attack. Acts or threats of violence the primary purpose of which is to spread 

terror among the civilian population are prohibited
47

. That is why acts such as suicide bombings 

constitute an infringement on international humanitarian law. Applied to drones, this provision at 

first sight does not pose any problems. Yet the practice where drones are kept circling above 

certain areas for days on end
48

 have a clear and proven effect of spreading terror on the civilian 

population. Although this is not their primary purpose, the question could still be raised whether 

this could constitute a breach of the duties encompassed in the Protocols, due to the 

psychological effect on civilians.  

2. Classification of Armed Conflicts 

Traditionally, international law was seen as applicable only to interstate relations and not to 

internal matters, such as regional uprisings or civil war. This changed drastically after WWII and 

consequent to the increasing importance of the United Nations. Also, common article 3 of the 

Geneva Conventions defined a minimum in humanitarian standards to be respected even in armed 

conflicts not amounting to the level of an international armed conflict (i.e. internal or non 

international armed conflict). 

Moreover, interstate conflict experienced a considerable decline since the start of the Cold War. 

Regional uprisings and civil unrest on the other hand soared and armed intervention of states in 
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internal conflicts of other states occurred numerous times, increasing the tension between East 

and West. 

International conflicts are established by the use of armed force in an interstate context, or by 

occupation of another state, even without the use of force
49

. Non-international conflicts know a 

distinction between mere internal disturbance (such as riots) and actual civil war or civil strife
50

. 

Only the latter falls under international humanitarian law, whereas human rights need to be 

respected in any situation. The precise distinction between the different faces of non international 

armed conflict is not relevant to the case, so no further elaboration will be provided. 

The difference between belligerency and insurgency was traditionally perceived in international 

law as the difference between a recognised dissident group or not. When the dissident group is 

not recognised by the international community, regardless of its actual strength, it will not be 

recognised as a legal entity under international law and is called an insurgency. When the conflict 

takes place between two recognised parties, it will amount to an actual armed conflict and is 

called belligerency
51

. The qualification of a situation is achieved through a case-to-case 

assessment, rather than through general legal theory. However, the distinction has become 

obsolete these days, as international humanitarian law is applicable whenever there is any case of 

armed conflict. Hence it is not essential for the case to establish whether, in case of a non 

international armed conflict, this would amount to belligerency or mere insurgency. 

3. Basic principles 

The key principle throughout the theorem of international humanitarian law as will be discussed 

infra, is the duty of all states to distinguish between civilians and combatants, civilian and 

military objectives
52

.  

i) Proportionality 

Where military and humanitarian interests conflict, proportionality comes into play. The principle 

basically contains the duty to strike a balance between military necessity and humanity
53

. Its main 

use should be in the phase before the attack, i.e. when assessing the precautions to be taken in 
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attack. The rule can be derived from Art. 15 and especially Art. 22 of the Lieber Code
54

. Art. 22 

concludes that: 

“The principle has been more and more acknowledged that the unarmed citizen is to be spared in 

person, property, and honor as much as the exigencies of war will admit.” 

It is the last part of the provision, ‘as much as the exigencies of war will admit”, which is crucial 

in defining proportionality. The wording shows the connection with the necessity principle and 

emphasises that there is no absolute rate against which proportionality is to be measured. In this 

older provision, one could even read that the humanity depends on the military objectives, 

whereas nowadays most people will purport that military objectives can only be pursued as far as 

humanity admits.  

The proportionality principle can also be found in the Caroline case
55

 and in Art. 24 of  

the Hague Air Warfare Rules of 1923: 

 “1. An air bombardment is legitimate only when is directed against a military objective, i.e. an 

objective whereof the total or partial destruction would constitute an obvious military advantage 

for the belligerent; 

2. Such bombardment is legitimate only when directed exclusively against the following 

objectives: military forces, military works, military establishments or depots, manufacturing 

plants constituting important and well-known centres for the production of arms, ammunition or 

characterized military supplies, lines of communication or of transport which are used for 

military purposes. 

3. Any bombardment of cities, towns, villages, habitations and building which are not situated in 

the immediate vicinity of the operations of the land forces, is forbidden. Should the objectives 

specified in paragraph 2 be so situated that they could not be bombed but that an 

undiscriminating bombardment of the civil population would result therefrom, the aircraft must 

abstain from bombing; 
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4. In the immediate vicinity of the operations of the land forces, the bombardment of cities, towns, 

villages, habitations and buildings is legitimate, provided there is a reasonable presumption that 

the military concentration is important enough to justify the bombardment, taking into account 

the danger to which the civil population will thus be exposed; 

5. The belligerent State is bound to pay compensation for damage caused to persons or property, 

in violation of the provisions of this Article, by any one of his agents or any one of its military 

forces.” 

This strengthens its status as customary international law. Again the fact that proportionality is 

inextricably interwoven with other key principles of humanitarian law is obvious, as military 

necessity and the obligation of distinction between military and civilian objectives are mentioned. 

Although proportionality is not mentioned as a principle as such, it is irrefutably an essential part 

of many principles in customary international law. 

The same can be said about Protocol I, where proportionality is not mentioned as such, but 

clearly incorporated in the provisions about distinction and precautions: 

“Art. 51, 1, (b): An attack which may be expected to cause incidental loss of civilian life, injury 

to civilians, damage to civilian objects, or a combination thereof, which would be excessive in 

relation to the concrete and direct military advantage anticipated.” 

& 

“Art. 57, 2, (b): An attack shall be cancelled or suspended if it becomes apparent that the 

objective is not a military one or is subject to special protection or that the attack may be 

expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or 

a combination thereof, which would be excessive in relation to the concrete and direct military 

advantage anticipated;” 

The wording of the Protocol I is different from that of the Hague Regulations. The shift from 

weighing of incidental civilian loss against possible military objectives, is replaced with a more 

balanced standard. The rule is now formulated as allowing attacks only when the anticipated 

military advantage outweighs the incidental civilian losses. The standard has shifted towards the 

human aspect as the decisive factor.  
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In the light of this evolution, the drone strikes must be assessed accordingly. First one has to 

determine what would constitute an excessive loss. This is of course situational, as mentioned 

before on several occasions. As a result, the concrete question here would be whether the loss of 

eleven lives is excessive in relation to the direct military advantage anticipated. It would seem 

likely that the answer is positive.  

Although Mehsud was high in rank and definitely occupied an important position within the Al-

Qaeda structure, it is highly questionable whether that would constitute a valid cause. For 

starters, it would be a work of guesses and estimates to calculate the military advantage gained by 

eliminating Mehsud. Could one suppose that eleven or more civilian lives will be saved, now that 

Mehsud is no longer there to concoct acts of terrorism? Could one incorporate the probability of 

Mehsud being replaced right away by someone lower in rank, de facto rendering his elimination 

useless, in the proportionality calculation? On top of the situational character of the principle, 

comes the practical impossibility of calculating anticipated military advantage and their 

consequences on the long term. A logical sequence would be a prudent approach on the topic. 

Yet the USA has always taken a more relaxed approach to the proportionality issue. For example 

the next statement by the Pentagon has been criticised for leaving too much room for civilian 

casualties: 

“It prohibits military action in which the negative effects (such as collateral civilian casualties) 

clearly outweigh the military gain.”
56

 

I would however tend to feel that this statement does not necessarily overstep a line in its attempt 

to reflect the USA view on the principle of proportionality. Nevertheless it is true that the USA 

have a track record of disregarding the proportionality principle in its War on Terror. In practice, 

military objectives seem to outweigh a lot of civilian casualties. As a general conclusion on  the 

principle of proportionality, one could say that it is more easily stated than applied in practice
57

.  
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ii) Indiscriminate Attacks 

Indiscriminate attacks are forbidden. They can violate the principles of proportionality
58

 and of 

distinction
59

. Every party in an armed conflict has the duty to minimise the suffering and damage 

done to the civilian population to the absolute minimum. This principle has been acknowledged 

as early as the Lieber code
60

: 

“Art. 22. Nevertheless, as civilization has advanced during the last centuries, so has likewise 

steadily advanced, especially in war on land, the distinction between the private individual 

belonging to a hostile country and the hostile country itself, with its men in arms. The principle 

has been more and more acknowledged that the unarmed citizen is to be spared in person, 

property, and honor as much as the exigencies of war will admit.”
61

 

As can be seen, the principle started as a prohibition of targeting ‘unarmed citizens’. This evolved 

into the provisions of Art. 51 Protocol I we know today: 

4. Indiscriminate attacks are prohibited. Indiscriminate attacks are: 

(a) those which are not directed at a specific military objective; 

(b) those which employ a method or means of combat which cannot be directed at a specific 

military objective; or 

(c) those which employ a method or means of combat the effects of which cannot be limited as 

required by this Protocol; 

and consequently, in each such case, are of a nature to strike military objectives and civilians or 

civilian objects without distinction. 
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Notice how the emphasis is put on the targeting of specific military targets, whereas the earlier 

text of the Lieber code only mentioned sparing unarmed citizens. The crux of the issue seems to 

be striking a balance between achieving military targets and minimising civilian casualties. 

Examples of indiscriminate attacks are given in Art. 51 (5) Protocol I: 

“(a) an attack by bombardment by any methods or means which treats as a single military 

objective a number of clearly separated and distinct military objectives located in a city, town, 

village or other area containing a similar concentration of civilians or civilian objects; 

 (b) an attack which may be expected to cause incidental loss of civilian life, injury to civilians, 

damage to civilian objects, or a combination thereof, which would be excessive in relation to the 

concrete and direct military advantage anticipated.” 

These examples indicate a variety of possible problems when using drones. If we look at the case, 

it is clear that the strike on Mehsud’s house raises issues under the given examples and could 

constitute an indiscriminate and thus forbidden attack. Especially point (b), which represents the 

proportionality principle, gives rise to objections under international humanitarian law. Although 

Boothby notes that this rule relates to the use of weapons rather than the legality of the weapon as 

such
62

. 

The drone strike was sure to make civilian casualties, as it was known that the targeted building 

was the parental house. Furthermore, visual footage was available of the presence of other people 

than Mehsud on top of the house. On top of that, Mehsud was receiving medical treatment at the 

time of the strike. These facts taken into account, the strike could never be allowed under Art. 51 

(5), (b) Protocol I. 

Summarized, any commander on the verge of authorising an attack should first answer the 

following questions:  

1. Is the target a military objective? 

2. Is the attack indiscriminate? 
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3. Is the rule of proportionality likely to be offended?
63

 

None of these three questions would receive a satisfactory answer under international 

humanitarian law. The attack on Mehsud, for reasons discussed earlier, was not a purely military 

objective and therefore not at all. The attack was not discriminate, as the presence of other people 

in the house was known. Lastly, the proportionality rule is likely to be offended, as the avoidable 

death of eleven other people does not outweigh the military advantage of eliminating one person. 

iii) Precaution in Attack 

Chapter V of Protocol I is dedicated to precautionary measures. During military operations, 

constant care must be taken to spare the civilian population, civilians and civilian objectives
64

. 

This is more or less the mirror image of the basic targeting rule in Art. 48
65

. There are also 

additional precautions for those who engage in an attack: 

“(i) do everything feasible to verify that the objectives to be attacked are neither civilians nor 

civilian objects and are not subject to special protection but are military objectives within the 

meaning of paragraph 2 of Article 52 and that it is not prohibited by the provisions of this 

Protocol to attack them; 

(ii) take all feasible precautions in the choice of means and methods of attack with a view to 

avoiding, and in any event to minimizing, incidental loss or civilian life, injury to civilians and 

damage to civilian objects; 

(iii) refrain from deciding to launch any attack which may be expected to cause incidental loss of 

civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would 

be excessive in relation to the concrete and direct military advantage anticipated” 

Again it becomes clear how problematic the drone strike discussed in case could be with regard 

to international humanitarian law. As for the first paragraph, the verification might have been 

done, but no regard was given to the conclusion. The fact that parental house held many other 
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people, most of which were almost certainly civilians
66

, did not withhold the commanding officer 

to order the strike.  

The second paragraph urges combatants to minimise the killing and injuring of civilians and the 

damaging of civilian objects through the choice of means or methods. This was not the case as a 

drone strike can hardly be deemed the most fit method to minimise civilian loss. That would be 

arrest of Mehsud or even a raid on his house by ground troops. But just blowing up the house 

with a drone shows that the only interest was to minimise casualties among their own troops, 

while achieving their goal regardless of civilian loss or breach of humanitarian law concerning 

the opponent. 

The third paragraph is more of application for the commanding officer of the operation
67

. A 

proportionality test between the military goal and the civilian loss has to be administered to each 

case individually. When the test is negative or doubtful, the attack must be cancelled or 

suspended. In the case at hand, it is very doubtful whether the foreseeable outcome of strike, 

eleven dead and only one military target killed, would pass any proportionality test except maybe 

one by USA anti-terrorist standards. By any means, hoping that states would adopt a policy 

where they put the lives of their own troops in extended danger to minimise civilian casualties on 

the other side, seems merely quixotic.  

iv) Protection of Civilian Objects 

Art. 52 of the Protocol contains a prohibition on the targeting of civilian objects
68

. Civilian 

objects are all objects which are not military objects, a list of which can be found in the second 

paragraph of the article: 

“2. Attacks shall be limited strictly to military objectives. In so far as objects are concerned, 

military objectives are limited to those objects which by their nature, location, purpose or use 

make an effective contribution to military action and whose total or partial destruction, capture 

or neutralization, in the circumstances ruling at the time, offers a definite military advantage.” 

                                                 
66
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The next paragraph stipulates that in case of doubt, objects should be treated as civilian
69

. 

Applied to the case, there is obvious evidence that this rule is breached. The parental house of 

Mehsud in no way delivered an effective contribution to military action and no advantage 

whatsoever was gained by its destruction. It was a mere question of opportunity. Again, one 

could argue that a rule of international humanitarian law was violated by the drone strike. 

v) Human Shields & Precautions 

It is at all times forbidden to place military objects in the vicinity of civilians, in order to use the 

civilian population as a shield
70

. Parties to an armed conflict carry a pro-active duty to remove all 

civilians and civilian objects under their control away from any military objectives and to protect 

them from the dangers arising from military operations
71

. 

This issue is not important to the drone-topic in active way, but relevant nevertheless. One of the 

main reasons the USA military has resorted to using Unmanned Aerial Vehicle technologies, 

such as drones, is the specific situation in Afghanistan and the border area with Pakistan. The 

rugged, mountainous landscape provides a treacherous battlefield, extremely susceptible for 

boobytraps and guerrilla tactics. Moreover, one of the preferred strategies wielded by Al-Qaeda is 

to mingle with the civilian situation, to cause confusion and discourage military action by 

adversaries
72

. These facts constitute as situation where it is very dangerous to employ ground 

troops or even manned aerial vehicles. Hence the increasing use of drones, who also provide the 

advantage of allowing extensive intelligence gathering in areas that are otherwise difficult or 

even impossible to reach.  

The tactics of Al-Qaeda are a clear breach of Art. 51 and 58 Protocol I, as they deliberately 

jeopardise the safety of the civilian population in the areas they, or the Taliban to whom they are 

affiliated
73

, control. This however does not dismiss the party that uses drones of their duty to 

minimise civilian casualties, an argument nevertheless sometimes used by the USA to justify 

their acts. Such is also the fact in our case, where the presence of Meshsud in a house known to 

contain several civilians, cannot be ignored on the ground that he deliberately seeks refuge 
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among innocents in order to safeguard his own life. No matter how legally wrongful and morally 

despicable, in the writer’s opinion this cannot constitute an excuse for civilian casualties. That is 

why this is an important issue in the discussion about drones. 

4. The Customary & Treaty Law Conundrum 

The USA and Pakistan are signatories to the Protocol I but have always refused to ratify it. This 

renders a concrete assessment of the case wholly hypothetic.  

Nevertheless it seems a bit spurious or even unsound for states to escape such essential 

humanitarian duties by simply refusing to ratify a Protocol. Especially when one of those states is 

a world power the size and importance of the USA. That is one of the reasons why there have 

been pleas within the legal doctrine for the acknowledging of treaty content as customary law. 

This possibility was already incorporated in Art. 38 of the Vienna Convention
74

: 

“Rules in a treaty becoming binding on third States through international custom. 

Nothing in articles 34 to 37 precludes a rule set forth in a treaty from becoming binding upon a 

third State as a customary rule of international law, recognized as such.” 

In this context ‘law-making’ treaties can be mentioned. These treaties are intended to have ‘an 

effect generally, not restrictively’
75

, in contrast to bilateral and other treaties, which merely 

constitute an agreement between two or more states. Law-making treaties serve as an instrument 

for a large number of state to elaborate on their on a certain topic of international law, or even 

establish new rules. Such treaties require by nature a large number of participating states and, 

here comes the core of the matter, may produce rules that bind all
76

. 

The general rule on treaties was laid down in the North Sea Continental Shelf cases, where it was 

stated that Germany had no obligation under a Convention they didn’t sign. Where treaties reflect 

rules on international custom however, non-parties can be bound. The Court in this case 

considered the possibility that, when coupled to decisions from courts like the ICJ, such rules 
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could create new rules of international custom
77

. The Court did deem it necessary to add a 

declaration that these rules should be ‘of a fundamentally norm-creating character’. What this 

means exactly will be dependent on time and place, yet the statements of the Court show that 

there really is the possibility of treaty law to bind non-parties
78

.  

i) ICRC Customary Law Study Report 

An attempt to clarify the existing customary rules of international humanitarian law. The authors 

have done so by analysing state practice worldwide and distilling the greatest common devisor. 

So far, the USA are the only ones to comment on the study. Although they acknowledge that 

certain rules have gained universal status, question marks are placed by the methodology. The 

USA point out that not all theoretic state practice corresponds to actual state practice and that 

sources were used which do not reflect official state practice.  

The study has been criticised to be reflecting the Protocol I too much, in a not very subtle attempt 

to impose the Protocol I rules on states who refuse to ratify it (e.g. USA)
79

. Nevertheless, most 

policy makers, commentators, practitioners and academics find the Protocol I to be reflective of 

customary international humanitarian law.
80

 Even opponents like the USA often have these rules 

incorporated in their national policy
81

. This makes the Protocol I provisions a useful ‘straw man’ 

in finding customary international humanitarian law, more specific targeting law.
82

 

ii) The rules 

 Rule 1: distinction between civilians and combatants 

Certainly represents generally accepted customary law, as it was labelled a cardinal principle of 

international law in Nuclear Weapons
83

.  

 Rule 2: spreading terror is prohibited 
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Little doubt that it is generally accepted
84

. This could create problems for drones, as the long 

autonomy of drones enables them to patrol designated areas for hours or even days on end. Such 

patrolling causes nervousness and anxiety among civilians and combatants alike, as they live in 

fear of where the next strike may occur. Whether this amounts to ‘spreading terror’ is 

questionable but the issue should not be neglected. 

 Rule 6: Civilians are no longer protected when taking direct part in hostilities.  

The rule in Art. 50 (1) Protocol I ‘in case of doubt, the person shall be considered a civilian’, 

does not reflect customary law. As there are no qualification criteria adopted in the provision, it 

would be impossible to evaluate state practice accordingly. The fact that this provision was not 

incorporated in the study proves to show that the study is not just a copy of Protocol I, but takes 

into account criticism and acknowledges situations where no agreement could be reached.  

It seems obvious that with regard to the case, the civilians present in the house of Mehsud at the 

time of the strike cannot be seen as taking direct part in the hostilities. The strike therefore was 

absolutely impermissible, keeping in mind rule 1 on the distinction between civilians and 

combatants. 

 Rule 8: Military objectives defined. 

Key to the cardinal principle of rule 1 and universally accepted. Some countries (like USA
85

) 

include the prospect of increased security as an anticipated military advantage to qualify certain 

buildings or locations as military objectives. Proximity of civilians does not render targets 

immune to attacks. Doing so would make the very existence of the proportionality rule pointless. 

Again, the presence of civilians in the house of Mehsud proves to be a problematic issue in 

assessing the legality of the strike. 

 Rule 9 & 10: Civilian objects defined. 

Again the presumption of civilian status is omitted. The commentary’s justification refers to the 

US Department of  Defense’s Report to Congress on the Gulf War
86

, where it states that a shift of 
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the burden of proof is unacceptable and not an international custom. This would lead to the 

absurd situation wherein not the party who controls the object and carries the duty to keep its 

civilians away from military objectives
87

, but the party who has not got this information, to 

decide about the exact use of a certain object and qualify it as military or civilian.  

The standard in assessing such situations should be that ‘the reasonable warfighter in same or 

similar circumstances’
88

. This criterion bears resemblance to the ‘bonus pater familias’ in other 

branches of law. As a result, the standard will have to deducted on a casuistic basis, i.e. assessed 

on a case-to-case basis, making it sheer impossible to posit a general standard. 

 Rule 11 & 12: Indiscriminate attacks. 

Definitely reflects customary law; a cardinal principle, as the ICJ has stated. The flaw in the 

wording is that it fails to observe state practice on defining parameters. As a result, state practice 

only pronounces extremes in terms of definitely tolerable or not. 

 Rule 14: Proportionality 

Very hard to derive from custom, as it is so dependent on situational parameters, constantly 

shifting in time and space. Many states do emphasise that it is the overall military advantage that 

must be taken into account when making the balance
89

. But it was not incorporated in the 

Protocol I, nor in the Study, probably because it would just spark another debate on the content of 

‘overall military advantage’.  

Another point of emphasis in many states’ practice, is the fact that commanders can only make 

judgments based on the information available at the time, from all possible sources. The 

assessment made before the attack can differ from the assessment in hindsight, due to additional 

information, yet it would be unfair to condemn the commander’s decision in the light of given 

circumstances. Survival of the combatant and its weaponry could be factor to be taken into 
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account when assessing proportionality
90

. However for drones this can never be the fact, as they 

are unmanned. The fact that they are unmanned forms an irrefutable advantage for the attacker, 

yet could limit its options in assessing proportionality. 

A final point worth discussing is the use of human shields, especially in the light of the specific 

circumstances of the case and other situations where drones can be deployed. It is generally 

recognised that this constitutes a breach of customary international law
91

. What is not discussed 

however, is if and how they should be incorporated in proportionality calculations. In assessing 

that, one should make the distinction between voluntary and involuntary human shields.  

The main disagreement exist concerning voluntary human shields. Human rights organisations 

claim that civilians must always keep their protected status
92

, whereas certain states purport that a 

voluntary human shield becomes a lawful target and therefore cannot be factored into a 

proportionality calculation
93

. The latter argue that by allowing such human shields, the 

perpetrators gains an inacceptable advantage by using reprehensible tactics.  

A more nuanced discussion can be found concerning involuntary shields. There are three 

approaches here. The first can be derived from Art. 58 (1) Additional Protocol, where it says that: 

“Any violation of these prohibitions [amongst which the one on shielding] shall not release the 

Parties to the conflict from their legal obligations with respect to the civilian population and 

civilians.” 

Unlawful actions of the enemy do not bereave civilians of their protected status. Again there is a 

contrary approach, stating that the enemy should never be allowed to pluck the benefits from 

illegal behaviour
94

. A last approach entails some sort of middle ground. The test concerning 
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‘excessive harm to civilians’ must be ‘relaxed’
95

. This boils down to considering involuntary 

human shields as weighing less in the proportionality calculations. 

The discussion is of major importance for the legal assessment of drone strikes. It is a favourite 

and often employed tactic of insurgents like Al-Qaeda
96

 to place themselves among civilians in 

order to dissuade possible attackers. Moreover, not only are Al-Qaeda not blamed for the 

resulting civilian casualties, they even gain support from civilians as “every dead civilian means 

ten more potential terrorists”
97

. 

 Rule 15: Potential harm to civilians must be minimised at all times. 

Two key points manifest itself when discussing this rule, the feasibility study and the 

responsibility question. To this purpose, Schmitt poses three questions
98

: (1) What does feasible 

mean?; (2) What information is used to decide on precautions?; (3) Who decides what is feasible? 

It is hard to consider rule 15 customary without a consensus on these questions.  

The answer to first question has been touched upon before. Feasible means practical and 

implicates the ‘reasonable warfighter’ again. The second question has also been dealt with earlier. 

It signifies that all possible information available at the time must be taken into account
99

. In any 

case, there is a consensus on the fact that the feasibility issue is situational. One must take into 

account that no war situations are equal or similar and keep in mind that decisions often need to 

be taken swift and without time for contemplation.  

As for the last question, it is of specific significance for the drones issue. Many countries have 

specified this provision when ratifying Protocol I. Art.57 (2) Protocol I states ‘those who plan or 

decide upon an attack’ whereas the Study refers to no one in particular and in later provisions on 

precautions in attack simply mentions ‘all parties’. Some countries
100

 understand the duty to 

assess to apply only to commanding officers. Their main fear is that the responsibility would drop 

too low, impeding a swift and streamlined chain of command, one of the cornerstones of an 
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effective military. According to Schmitt
101

, it is commonly accepted within the international 

community that ‘obligation should logically flow down to any combatant with the ability to 

comply’. This again would imply that responsibility is situational. 

This rule thus seems to be customary only in so far as that everyone agrees that its application is 

situational. Whether this suffices to establish a rule of customary international law is contentious. 

As a consequence, the difficulty in assessing whither the drone strike in the case might constitute 

a breach of international law, lies in the uncertainty who bears responsibility for the attack. On 

top of that there is the burden of proving what information was available at the time and to 

whom. 

 Rule 20:  Each party to the conflict must give effective advance warning of attacks which 

may affect the civilian population, unless circumstances do not permit. 

A difficult rule to assess the customary value of. The provision is exactly the same as Art. 57 (2) 

(c) Protocol I and shows great similarity to Art. 26 of the 1907 Hague Regulations
102

: 

“The officer in command of an attacking force must, before commencing a bombardment, except 

in cases of assault, do all in his power to warn the authorities.” 

The difference between a bombardment and an assault is significant, as an assault automatically 

implies the deploying of attacking troops, whose lives might be put in danger through a prior 

warning. Bombardments in the course of the centuries evolved from low-risk artillery 

bombardments to bombardments by plane, where the lives of the pilots could be jeopardised by 

warnings. That evolution excavated the importance of the distinction, but through the 

development of UAV’s the evolution has come undone.  

The state practice of prior warning has known a conjuncture of its own. In classic warfare, 

warnings were given, during World War II this custom faded, but later it knew a revival, e.g. in 

Operation Iraqi Freedom
103

. The provision of the Hague Regulations was deemed customary by 
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the ICJ in both the Wall
104

 and Nicaragua
105

 Advisory Opinions, as well as during the 

International Military Tribunal at Nuremberg
106

. Nevertheless state practice has been moving in 

the opposite direction, rather than confirming the Courts’ statements. Hence the importance of the 

insertion ‘unless circumstances do not permit’. 

Applied to drones, this offers no conclusive answer to whether a warning should be given prior to 

a drone strike. The lives of the civilians could have been saved that way, yet it would have 

rendered the entire operation pointless, as a warned target will never remain at its location and 

wait like a sitting duck for the drone strike to take place. 

 Rule 21: When a choice is possible between several military objectives for obtaining a 

similar military advantage, the objective to be selected must be that the attack on which 

may be expected to cause the least danger to civilian objects. 

The wording of this provision being almost identical to Art. 57 (3) Protocol I, the USA have 

made a specific statement about this rule
107

: 

“The language of Article 57 (3) of Protocol I ... is not part of customary law. The provision only 

applies ‘when a choice is possible...’; it is not mandatory. An attacker may comply with it if it is 

possible to do so, subject to mission accomplishment and allowable risk, or he may determine 

that it is impossible to make such a determination.” 

As the USA is the leading world military power, it is difficult to see how their explicit refusal to 

acknowledge the rule as customary, would allow for the rule to be perceived as customary. After 

all, state practice by non-party members is essential to establish a custom
108

. Deviation from the 

exact wording in the Protocol article would have been preferable here, especially given the USA 

sentiments. 
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For the drone issue, this means that the rule is probably not applicable in any way on USA acts. 

Nevertheless the USA have an effects-based targeting doctrine, so in practice targets will be 

searched who will allow to reach the objective while causing minimal collateral damage and 

incidental injury
109

. But enforcing this will only be feasible through national jurisdiction. 

iii) Conclusion 

Many of the rules in the Study seem to accurately reflect state practice and shouldn’t find too 

much difficulty gaining acceptance as customary international law. In that aspect at least, the 

Study can prove useful in delineating the customary boundaries between which drones can 

operate. On the issues where uncertainty remains, the Study can’t be used to derive any useful 

legal conclusions from. 

In the light of the former, the case can be assessed under the provisions of Protocol I, despite the 

fact that the USA nor Pakistan have ratified. The case serves as a practical example of a drone 

strike, for the sake of clarity. Ideally, one could replace the assessment by any drone strike by a 

random state against another random state. That is why for the sake of argument, hypotheses may 

be construed throughout this analysis, lest not we get stuck on obstacles of a purely practical 

nature. It is not my intention to factually analyse these specific acts of being legal or illegal; 

that’s for the proper authorities to decide. 
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V. Use of Force 

 

A. Introduction 

The concept of ‘use of force’ is of the cornerstones of international peace and security. Together 

with the principles of state sovereignty, equality and independence, it forms an international 

framework for a manageable and harmonious international order
110

. 

International law has always been a balancing exercise, contrary to domestic systems where state 

authority usually has a monopoly on the use of force. Hence it must seek to minimize and 

regulate the resort to force by states, without itself being able to enforce its will. Reliance has to 

be placed on consent, consensus, reciprocity and good faith
111

. 

After World War I, the League of Nations was created as a result of a new way of looking at war 

and the use of force. States realised that only through international cooperation, the scourge of 

war could be quelled and durable peace achieved. In this spirit, the General Treaty for the 

Renunciation of War (also known as the Kellogg-Briand Pact) was drafted
112

. It contained only 

two articles: 

“Article I. The High Contracting Parties solemnly declare in the names of their respective 

peoples that they condemn recourse to war for the solution of international controversies, and 

renounce it, as an instrument of national policy in their relations with one another. 

Article II. The High Contracting Parties agree that the settlement or solution of all disputes or 

conflicts of whatever nature or of whatever origin they may be, which may arise among them, 

shall never be sought except by pacific means.” 

Shaw posits that since this treaty has never been terminated and due to its widespread acceptance, 

prohibition of war is now a generally accepted principle of international law
113

. Such point of 

view implies two things. First, war is no longer a possible international relationship and second, it 
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is unnecessary to declare war in order to legitimately engage in armed conflict
114

. This ushered in 

a whole new era of dealing with the means of war and armed conflict. 

B. The UN Charter 

The next step in the process still forms the bedrock of contemporary doctrine. After the League of 

Nations was passed on into the United Nations, the UN Charter came into being. Art. 2 (4) of that 

Charter reads:  

“All members shall refrain in their international relations from the threat or use of force against 

the territorial integrity or political independence of any state, or in any other manner 

inconsistent with the purposes of the United Nations.” 

This article is now binding upon all states in the world and regarded as a principle of customary 

international law
115

. In the 1970 Declaration on Principles of International Law
116

 this principle is 

elaborated, analysed and confirmed. Although not binding, this document forms an important 

interpretation of the UN Charter and reconfirms that the use of force is now tied to strict 

conditions and wrongful use will be subject to international responsibility
117

. Keep in mind that 

force can also entail the threat to use force
118

.  

Legitimate use of force can only happen within the two accepted exceptions, being self-defence 

and explicit permission of the UNSC. Given the strict and detailed conditions to engage in self-

defence and the improbability of the UNSC to give green light to use of force by State actors, one 

can see how the above-described case in unlikely to be justified by international legal standards.  

C. Explicit Permission of the UN Security Council 

One possibility is to get explicit permission of the UN Security Council to use force. Under 

Chapter VII of the UN Charter and the authority granted to them by Articles 24 and 25 UN 
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Charter, the UNSC can authorize collective action to maintain or secure international peace and 

security. Needless to say this will very rarely occur.  

As for the permission by the UNSC, we can be brief; there was none. The UNSC has always been 

very reluctant to use this option for obvious diplomatic reasons. Another difficulty is the factor of 

the veto-rights exercised by the permanent members. Virtually any State in the world has some 

kind of alliance with one or more permanent members.  

The first example of the actual use of UNSC permission is the Korean war in 1950. In UNSC 

Resolution 83
119

 the UN called upon Member States to give military aid to South Korea. They 

did so after establishing that an armed conflict was in state and after repeatedly calling upon 

North Korea to withdraw their troops and cease hostilities. Interesting to know is that the Union 

of Soviet Socialist Republics was absent, China’s seat was at the time still occupied by Taiwan 

and Yugoslavia voted against. 

Afterwards, the UNSC has only done so twice more. In 1990, Resolutions 678
120

 was passed on 

the occasion of the Iraqi invasion of Kuwait and in 2002, Resolution 1441
121

 implicitly recalled 

that authorization. As there is no authorisation by the UNSC whatsoever, the option to be 

investigated is whether the USA could have acted in legitimate self-defence. 

D. Right of Self-Defence 

The right of self-defence is consolidated in art. 51 UN Charter as well as an inherent right of 

customary international law. In the Nicaragua
122

 case it was emphasized that:  

“Article 51 of the Charter is only meaningful on the basis that there is a natural or inherent right 

of self-defence and it is hard to see how this can be other than of customary nature, even if its 

present content has been confirmed and influenced by the UN Charter... It cannot, therefore, be 

held that Article 51 is a provision which subsumes and supervenes customary international law.” 
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This overlap between customary and treaty law does not however mean that they are equivalent 

in meaning and content. In this case , the Court also made a noteworthy statement on the concept 

of an armed attack: 

“An armed attack must be understood as including not merely action by regular armed forces 

across an international border, but also "the sending by or on behalf of a State of armed bands, 

groups, irregulars or mercenaries, which carry out acts of armed force against another State of 

such gravity as to amount to" (inter alia) an actual armed attack conducted by regular forces, 

"or its substantial involvement therein". This description, contained in Article 3, paragraph (g), 

of the Definition of Aggression annexed to General Assembly resolution 3314 (XXIX), may be 

taken to reflect customary international law.” 

These wordings are significant in defining the acts against which the drone attacks are carried 

out, as well as for the assessment of the lawfulness of the drone strikes themselves. A state 

wishing to invoke self-defence needs to prove that is was the victim of an armed attack. By 

widening the definition of  an armed attack in such a way, the Court opens up possibilities for the 

USA to deploy their drones in a variety of situations.  

1. What constitutes an armed attack? 

It nevertheless stays problematic to define what exactly constitutes an armed attack. An often 

discussed example is the bombing of US embassies in Kenya and Tanzania, 7 August 1998
123

. 

The USA retaliated on 20 August by bombing installations in Afghanistan and Sudan, allegedly 

belonging to Bin Laden’s network, who was held responsible for the attacks. They claimed to be 

acting under the right of self-defence, granted by Art. 51 UN Charter, stating that the missile 

strikes were ‘a necessary and proportionate response to the imminent threat of further terrorist 

attacks against US personnel and facilities’
124

.  

The question remains of this can ever be the case, given the generally accepted conditions for 

self-defence; “ imminent, overwhelming and leaving no room for deliberation”. The significance 

for drones lies in the distance and timeframe between the initial attack and the retaliation. This 
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arguably leads to the doctrine of preventive self-defence (in defence of further terrorist attacks), 

which will be discussed infra and in Chapter VII on International Terrorism. 

Do the terrorist attacks by Al-Qaeda constitute an armed attack, in response of which self-defence 

is justified? Large-scale attacks by non-state entities might amount to ‘armed attacks’ within the 

meaning of Art. 51 without the necessity to attribute them to another state and thus justify the use 

of force in self-defence by those states so attacked
125

. Support for this can be found in UNSC 

resolutions 1368 and 1373. Resolution 1368 (2001) was adopted only one day after the 9/11 

attacks and literally refers to ‘the inherent right of individual or collective self-defence in 

accordance with the Charter’. Another example of the recognition of the fact that hostile actions 

by non-state entities can amount to an armed attack is found in UNSC resolution 1701 (2006) on 

the attacks of Hizbollah, an armed militia controlling only parts of Lebanon
126

. 

Shaw discusses the suggestion of interpreting ‘armed attack’ in relatively flexible manner
127

. The 

only essential criterion is that of imminence, regardless of the semantics
128

. Because regardless of 

the denomination, the legality of self-defence will always be evaluated according to the principles 

of proportionality and necessity. 

2. Pre-emptive Self-Defence 

As touched upon supra, a possible method of countering international terrorism lies in the 

possibility of pre-emptive self-defence. The idea dates back to the early fifties and some 

arguments in favour were drawn up and analysed by Brownlie in 1963
129

.  

First of all, when there is evidence that an attack is being mounted it may be said to have begun 

to occur though it has not yet passed the frontier
130

. The similarity between this statement, dating 

back to the fifties, and the arguments used by the USA in counter-terrorism actions is remarkable. 

Although it can be used in situations where indeed an attack is bound to occur, it is obvious how 

this could open doors to abuse. Just think of the American invasion on Iraq, based on the alleged 
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presence of nuclear or biological weapons who were never found. How can we possibly assess 

the value of evidence that ‘an attack is being mounted’ without resorting to casuistic and 

politically influenced interpretation of international law? 

Secondly, a restrictive reading of Art. 51 would lead to a de facto protection of the aggressor’s 

right of the first stroke. This argument is connected to the previous in emphasizing that it would 

be ludicrous to refrain from acting in the certainty of an upcoming attack. It can never be the 

intention of the law to force states to become a victim before they are allowed to take measures in 

compliance with international law. Again, this follows the American theory that their actions in 

Pakistan and Afghanistan can be justified under international law as they aim to prevent further 

harm to American citizens. Harm in the form of terrorist attacks against American citizens, which 

are being mounted already. Proof is found in the video messages distributed by Al-Qaeda in 

which they threaten to execute new attacks, in the existence of training camps in both Pakistan 

and Afghanistan and other, more specific information gathered from domestic and international 

intelligence. 

Thirdly, Art. 51 would be subject to customary law
131

, which permits anticipatory action. Why 

would the right of self-defence, accorded to states through customary international law, cease to 

exist after the introduction of Art. 51? Especially when considering that the customary definition 

of self-defence is much broader? Or as Bowett puts it: “We must presuppose that that rights 

formerly belonging to member states continue except in so far as obligations inconsistent with 

those existing rights are assumed under the Charter... It is, therefore, fallacious to assume that 

members have only those rights which general international law accords them except and in so 

far as they have surrendered them under the Charter”
132

 and refers to Goodhart: “The members of 

the UN when exercising their inherent powers do so not by grant but by already existing right. 

The Charter limits the sovereign rights of the states; it is not a source of these rights”
133

. 

Fourthly, some jurists (a.o. Bowett
134

) suggest that the First Report of the UN Atomic Energy 

Commission
135

 contains a passage allowing self-defence to ‘any violation of the treaty’, so not 
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necessarily after an armed attack ergo anticipatory as well. This doctrine is flawed as it expresses 

a mere policy of a subsidiary organ of the UNSC on a specific treaty. Such can hardly be 

regarded as an interpretation of the Charter that holds any authority
136

. 

Lastly, the lenient attitude of the ICJ against the precautions taken by the British in the Corfu 

Channel case
137

 and the wordings of certain Eastern European treaties who provide in immediate 

aid in specific cases, are interpreted as indicating a readiness to accept anticipatory self-defence. 

Again, Brownlie argues, and it is my opinion that he makes a solid point, that there is no support 

for this in the international community. He concludes that ‘the view that Art. 51 does not permit 

anticipatory action is correct and that the arguments to the contrary are either unconvincing or 

based on inconclusive pieces of evidence’
138

.  

A strong supporter of the right to anticipatory self-defence is Bowett. He claims that the right of 

self-defence is in no way ‘confined’ by the ‘eventuality’ of an armed attack, as per the wording of 

the UN Charter. The question should be who decides when an occasion justifies the exercise of 

the right of self-defence. This should be a decision for the invoking state, however this does not 

imply unilateral determination of the legality of actions. The final decision should always be 

made by an impartial body and not by parties involved
139

. This theory of Bowett’s seems tough to 

maintain in the current international legal framework. If states were to decided autonomously 

when the opportunity for legal self-defence arises, then damage could be done that afterwards 

turns out be unjustifiable.  

To solve the problem of states weighing their options as between violating international law or 

becoming the victim of an actual assault
140

, a possibility is to distinguish between anticipatory 

self defence and interceptive self-defence
141

. In this dichotomy, anticipatory self-defence would 

imply that an armed attack is foreseeable, but nothing more. Responding in self-defence won’t be 

allowed under international law. Interceptive self-defence on the other hand envisages a threat 
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that is imminent and unavoidable. In the latter situation, a response in self-defence will be 

permitted. Thus the dilemma for states facing a possible future attack could be resolved. 

The USA however seem eager to stretch this definition of anticipatory self-defence into actual 

pre-emptive self-defence. This doctrine goes further than the criteria set out in the Caroline 

case
142

 and enables the use of force in order to defend against, or even prevent possible attacks
143

. 

It was formally laid down in  their National Security Strategy of the US
144

: “The United States 

must reserve the right to act unilaterally if necessary to defend our nation and our interests, yet 

we will also seek to adhere to standards that govern the use of force.” As far as the Caroline 

criteria are surpassed, this doctrine cannot be seen as being in accordance with international 

law
145

. 

Applied to drones, the premise of pre-emptive self-defence would certainly come in handy. In the 

case, the bombing of Mehsud could be justified by referral to Art. 51. It would constitute pre-

emptive self-defence against an attack that was being mounted by Mehsud and other Al-Qaeda 

figures. Drone attacks in this scenario do not constitute illegal killings outside the context of 

armed conflict, but legal action in an operation in accordance with international customary and 

treaty law. This theorem however still suffers from the uncertainty of what exactly constitutes an 

armed attack. A concrete application of this theory is discussed in Chapter VII on International 

Terrorism.  

3. The future of Self-Defence 

The traditional right of self-defence is under pressure following 9/11 events. Self-defence 

consists not only of the definition in art. 51 UN Charter. The inherent right is understood to be a 

customary law principle, the scope of which is defined by custom and practice, rather than the 

UN definition
146

.  
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The landmark case in this matter is the Caroline case
147

. The Caroline test derived from this case 

states that (anticipatory) self-defence requires that the ‘necessity of that self-defence is instant, 

overwhelming, and leaving no choice of means, and no moment for deliberation’. In the case, 

Canada had violated USA  territory, to which the USA released a diplomatic note stating that 

such actions were only permeable under the conditions discussed supra. Furthermore, the action 

taken must at all times be limited to that necessity and kept within it
148

. This relates to the 

principle of proportionality, to be discussed later as it plays a major role in assessing the 

possibility of self-defence. 

As mentioned before, an armed attack needs to be established for self-defence to be legal. Yet in 

the traditional meaning of art. 51 UN Charter, this armed attack can only occur between States. 

Yet in the globalised post-9/11 world, this interpretation no longer suffices to address certain 

issues. In the relation State-terrorists, art. 51 UN Charter can only apply if the acts committed by 

terrorists are seen as armed attacks against a State (i.c. USA) and not just as criminal facts that 

need to be remedied by police measures.  

The USA were quick to actually use the term of armed attacks, but the EU and NATO were more 

reluctant. Doing so would imply that the planes used in 9/11, suicide bombers and miscellaneous 

weapons and tactics used by Taliban and Al Qaeda militants to be classified as military weapons. 

Instead, NATO spoke of ‘attacks against the USA’
149

 and the EU Council of Ministers used the 

following wording: “a crime not only against the USA, but against humanity itself.”
150

 In any 

case, USA countermeasures will only be legitimate under international law if they are taken with 

the purpose of eliminating a threat and not just as an act of revenge or retaliation
151

. 

When the UN Charter was drafted in Dumbarton Oaks in 1945, international terrorism was not 

given any thought. The drafters worked around a thesis of self-defence where the actors were 

States and the self-defence measures follow immediately upon the fact that triggered them. In 

response to terrorist attacks, the content of art. 51 UN Charter needs to be stretched. That is 

where preventive (or pre-emptive) self-defence comes into play. Although contested by most UN 
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member States, the USA and Israel seem to believe that this will greatly enhance their 

possibilities for an adequate response to the threat of international terrorism.  

Another tool in the war against global terrorism is the fact that under traditional international law, 

States who harbour perpetrators of international terrorism cannot claim respect for their 

sovereignty or territorial integrity if and when countermeasures are undertaken
152

. If a State 

shows acquiescence
153

 when it comes to terrorists operating from within its territory, this might 

amount to a breach of the obligation that “every state must refrain from participating in or 

assisting terrorist acts in another State or acquiescing in organised activities within its territory 

directed towards the commission of such acts
154

. If the USA can show that Afghanistan and or 

Pakistan have failed to comply to these obligations, they could have a ground for legitimate and 

proportionate counter-attacks
155

. 

In both premises, the problem lies in the intensity. First, the terrorist acts must amount to a level 

grave enough to be labelled armed attacks. Secondly, it is uncertain when State action can be 

qualified as aid to terrorists. These two factors need to be taken into account when assessing the 

behaviour of the States involved in the case.  

An example of a situation where terrorist acts did not amount to an armed attack, is the bombing 

of a West-Berlin discotheque on 5 April 1986. The act was claimed to be the work of Kaddafi’s 

regime in Libya. President Reagan reacted by bombing targets in Libya, killing 130 civilians in 

the process. Regardless of the serious violations of the proportionality principle, the international 

community viewed the bombings, however serious, to be criminal acts to be punished by police 

and law enforcement measures
156

. Nine members of the UNSC at the time even proposed a draft 

UNSC Resolution condemning the act as violating, but it was vetoed by USA, France and UK. 

The dramatic events of 9/11 might prove the turning point in the global opinion on a stretched 

interpretation of art. 51 UN Charter. Suddenly all democratic societies around the globe seem to 
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acknowledge the need for a remedy to such acts of international terrorism. Member States of 

NATO ‘rediscovered’ art. 5 of the Washington Treaty
157

 on self-defence.  

“The Parties agree that an armed attack against one or more of them in Europe or North 

America shall be considered an attack against them all and consequently they agree that, if such 

an armed attack occurs, each of them, in exercise of the right of individual or collective self-

defence recognised by Article 51 of the Charter of the United Nations, will assist the Party or 

Parties so attacked by taking forthwith, individually and in concert with the other Parties, such 

action as it deems necessary, including the use of armed force, to restore and maintain the 

security of the North Atlantic area.” 

In a declaration, NATO stated that the NATO countries declared that they consider art. 5 

activated when it is determined that an attack is direct from abroad to the USA
158

. By doing so, 

they de facto accept self-defence against terrorist networks. When NATO Secretary-General 

Robertson stated that there was ‘clear and compelling proof’
159

 that Al-Qaeda was responsible for 

9/11, the art. 5 condition of an external armed attack was fulfilled and the USA could legitimately 

recur to self-defence. The EU looked willing to accept this as they released a statement that “on 

the basis of UNSC Resolution 1368, a riposte by the USA is legitimate.”
160

 

Through this Resolution 1368 (2001) and Resolution 1373 (2001), the UN Security Council have 

opened a door to unilateral use of force by the USA. Although not explicitly authorising it, the 

UNSC also did not disallow it. The only condition to be honoured was the immediate informing 

of the UNSC of any measures taken, as well as not undermining the UNSC’s latitude for action. 

None of the other permanent members have raised substantial objections so far, so the concept of 

self-defence against international terrorism seems to be gaining support in State positions
161

.  

This evolution has divided the academic world in two camps. The first faction defends the 

traditional interpretation of art. 51 UN Charter and claims a UNSC Resolution is always required 
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to legitimate individual or collective military measures
162

. Fisher and Bring call this camp the 

traditionalists, as opposed to the evolutionists who form the second camp. The latter find 

international, interstate terrorism to be a new phenomenon, ergo requiring new international 

law
163

. 

Who will prevail in this discussion remains to be seen and will depend on State practice. After 

the commencement of USA-British attacks on Afghanistan, many States remained tacit or gave 

explicit consent. The UNSC did not draft a new resolution, but was satisfied by regular reporting 

of the activities. This is required by art. 51 UN Charter when acting under self-defence, so one 

could interpret this as a de facto acceptance by the UN of preventive self-defence against 

terrorism. Fisher and Bring in this aspect speak about ‘art. 51 ½’. Should this development in 

international law persist, then the scope in terms of time and space will also be determined by 

State practice.  

E. Attacks by Non-State Entities 

A recent difficulty in the law of armed conflict are attacks by non-state entities
164

. The definition 

of self-defence as in Art. 51 as well as the customary international law speak only of use of force 

by states. Even when armed bands are supported by states, this support still needs to surpass a 

certain threshold, in order to qualify as a State act. This was confirmed in the Nicaragua case
165

, 

where the ICJ concluded that assistance in form of logistical aid and provision of weapons did 

not suffice to qualify as use of force by a state.  

Such a restrictive approach was also taken in the Advisory Opinion in Construction of a Wall, by 

noting that Art. 51 recognised the existence of an inherent right of self-defence in the case of an 

armed attack by one state against another state
166

. The Court then declared Israel’s actions out of 

that scope, as the threats they responded to originated from within their own (occupied) 

territory
167

. Legal basis for what Israel did would rather lie within international humanitarian law 
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and their competence, as an occupying state, to maintain public order and protect their own 

forces
168

.  

Lastly, the Court assumed a similar stance against the Ugandan claim that attacks from armed 

bands operating from Congo territory, were attributable to the Congo in the DRC v. Uganda 

case
169

. 

The attitude of the ICJ implies that the USA will have a hard time proving that any response to 

terrorist attacks, with drones or otherwise, will be in compliance with international law and 

qualify as self-defence against an armed attack by a state. Even if they can prove that Afghanistan 

or Pakistan provided aid to Al-Qaeda, it will still be tough to prove that the required thresholds 

are met. 

Despite the attitude of the ICJ, the UNSC seems more inclined to allow a right of self-defence 

without referencing to an armed attack by a state. The UNSC has done so in its resolutions 1368 

(2001)
170

 and 1373 (2001)
171

. The council called acts of international terrorism a threat to 

international peace and security, without further specification or ascribing them to a particular 

state
172

.  

This trend culminated in the notice the USA gave the UNSC on 7 October 2001, stating that they 

were exercising their right of self-defence by taking action against Al-Qaeda in Afghanistan
173

. 

The Taliban government of Afghanistan  was accused of supporting Al-Qaeda, who the USA 

deemed responsible for the 9/11 attacks. Also, the NATO members invoked Art. 5 of the NATO 

Treaty (cf. Supra/infra) and a similar clause was invoked by the parties to the Inter-American 

Treaty of Reciprocal Assistance
174

. Both clauses specifically mention an ‘armed attack’, 
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demonstrating that all parties involved actually accepted that a terrorist attack by a non-state 

entity can constitute an armed attack. 

F. Conclusion 

The use of force has always been a contentious topic with an eventful history. Its evolution 

followed the course of history, influenced by the politics of its time. Nowadays there are only two 

possible ways for states to lawfully engage in the use of force against other states. Explicit 

permission is rarely given by the UNSC for understandable reasons. That is why states usually 

refer to self-defence when turning to the use of force. The principle of self-defence however is all 

but a well-defined paradigm and is developing different properties at a rapid pace. The bud of the 

problem is defining when states can lawfully invoke their right of self-defence. As a 

consequence, states like the USA and Israel have been trying for years to stretch the concept in 

order to fit their specific needs. However the whish is father to the thought and their conceptions 

are not necessarily correct under current international law. These developments will need to be 

carefully scrutinised lest some bold state jeopardise international peace and security. 
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VI. International Terrorism 

 

A. Introduction 

Although certainly not a new phenomenon, international terrorism has an ever-increasing 

relevance in the contemporary world community. The events of 9/11 have sparked a global 

debate on the impact of terrorism on international peace and security. The subsequent War on 

Terror has instigated of a new take on what terrorism is and how it should be remedied. 

B. International law 

The main problem with (international) terrorism is and always has been the lack of a definition. 

For political and other reasons, an encompassing and generally accepted definition of terrorism 

has never come into existence. As for now, there are no less than twelve treaties and protocols
175

 

on terrorism, none of which feature an conclusive definition that all States wish to subscribe to. 

This is mainly due to the fact that each of these documents deal with a specific form of terrorism 

and its content only applies to the stats who are party to them. 

The only bodies with the authority to generate a generally accepted definition have also declined 

to so. The UN Charter does not contain a definition and the Rome Statute of the International 

Criminal Court has not included terrorism in its list of ‘most serious international crimes’ for 

which it has jurisdiction
176

. Lastly, the UNSC has failed to incorporate a definition in its 

Resolution 1373 (2001)
177

, which is all the more surprising since it contains rather strong 
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obligations with regard to counter-terrorism. This was most likely a consequence of the lack of 

consensus about what exactly amounts to terrorism
178

. 

1. Attempts to Define Terrorism 

A first shot at a definition dates back to the days before the UN. The Draft League of Nations 

Convention contained the following: 

“All criminal acts directed against a State (sic) and intended or calculated to create a state of 

terror in the minds of particular persons or a group of persons or the general public.” 

This provision never made the convention, but would instigate a whole list of attempts at a 

definition over the coming decades. Key in many of the definitions to follow are the following 

threads: Firstly, that the physical targets (who receive the actual damage) are rarely the intended 

targets (for whom the terrorists’ message is destined). Secondly, that the purpose of the terrorist 

act is to create a climate of fear and terror, rather than actually destroying something. Thirdly, 

that the goal of the terrorist act is persuade or dissuade the intended targets to do or abstain from 

something.
179

  

The failure to agree on a common definition doesn’t lie solely in the debate about content, but for 

an important part also in the purpose of the act of terrorism
180

. How can states for example decide 

on a conclusive distinction between terrorists and freedom fighters? A striking example is the fact 

that the USA keeps a list with most wanted terrorists, which at a certain point contained the 

names of Yasser Arafat and Nelson Mandela, two later Nobel Peace Prize laureates
181

. 

More relevant to the drone topic than all these failed attempts, is the possibility of a wider 

application of the Suppression of Financing Terrorism Convention. Because it defines what type 

of acts cannot be financed, it doesn’t define terrorism in so many words, yet gives states 

something concrete to work with: 

“Any other act intended to cause death or serious bodily injury to a civilian, or to any other 

person not taking an active part in the hostilities in a situation of armed conflict, when the 
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purpose of such act, by its nature or context, is to intimidate a population, or to compel a 

government or an international organisation to do or abstain from doing any act.”
182

 

Despite the utility of this convention, a Comprehensive Convention on International Terrorism 

could be of paramount importance for a successful battle against international terrorism. 

A last note on the existing legal framework on international terrorism, is that this is not restricted 

to twelve treaties mentioned supra. Customary international law also has a role to play, in the 

form of the Geneva Conventions, as it automatically has force of law within domestic 

jurisdictions
183

. This offers states an enforceable tool with regard to terrorist acts in so far as they 

would engage in activities like murder, torture or hostage taking. 

2. United Nations action 

The UN General Assembly has adopted the Declaration on Measures to Eliminate International 

Terrorism
184

 in 1994. The Declaration reiterated the main principles and purpose of the UN and 

stated that terrorism constitutes a grave threat to those principles. Although a definition is again 

absent, the Declaration does provide that ‘criminal acts  intended or calculated to provoke a state 

of terror in the general public for political purposes are in any circumstances unjustifiable
185

. 

States are called upon to become members of the existing treaties on terrorism and to refrain from 

supporting terrorists in any way
186

. 

The UN Security Council has in various resolutions addressed the issue of terrorism. Most 

noteworthy in this aspect are resolutions 1366 (2001)
187

 and 1373 (2001), released shortly after 

9/11 events and resolution 1456 (2003)
188

, which specifically mentioned the Taliban and Al-

Qaeda and pressed states to proactively engage in the battle against these factions through 

implementing previous resolutions. Furthermore, the same guidelines as in the UNGA 

Declaration were repeated.  
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Some paragraphs of this latter resolution raised questions about the authority of the UNSC
189

. 

The Council has the duty to maintain international peace and security and its authority lies solely 

in fulfilling that duty. Was the UNSC overstepping its authority and infringing on state 

sovereignty by urging states to become members of specific conventions and protocols on 

counter-terrorism? Conte claims that this is not the case, as the wording of the Resolution gave 

rise to a restrictive interpretation of the provisions. That would mean that they did not pose any 

legal duties upon states to become parties to certain international conventions and protocols. 

Hence the UNSC did not overstep its authority
190

.  

In conclusion, the UN has not managed to deal with international terrorism in a comprehensive 

and decisive manner. The lack of such an approach is a considerable deficiency in current 

international law. Therefore it is not surprising that in certain situations, states like USA and 

Israel take matters into their own hands. Whether this is desirable or even legal remains to be 

seen.  As a consequence, the deployment of drones in the war against terror remains within a gray 

area of the law. 

3. Human Rights and Counter-Terrorism 

The fragile balance between the war on terror and the maintenance of Human Rights is of utmost 

importance for the use of drones. The main question is: in how far can human rights be limited in 

the war on terror and if so, to what extent? When we look at the words of former Secretary 

General Kofi Annan before the UN General Assembly in 1999, they are clearly still ever so 

relevant today:  

“We are all determined to fight terrorism and to do our utmost to banish it from the face of the 

earth. But the force we use to fight it should always be proportional and focused on the actual 

terrorists. We cannot and must not fight them by using their own methods – by inflicting 

indiscriminate violence and terror on innocent civilians, including children.”
191
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Applied to drones, we cannot but ask serious questions about what remains of these objectives 

when deploying automated lethal weapons with a high likelihood of collateral damage and a 

known effect of  causing fear and terror among civilians
192

. 

i) When May Human Rights Be Limited? 

The importance of a firm counter-terrorism is irrefutable, yet it must always be in accordance to 

international human rights standards. If for example the strong wording used by the UNSC in 

Resolution 1373 (2001) were to cause that measures be taken which do not comply with human 

rights, then an organ with fifteen members would de facto overrule international treaties such as 

the UN Charter and the Universal Declaration of Human Rights, both being core founding 

documents of the UN
193

. 

Human rights can be limited in certain circumstances. Apart from the absolute and non-derogable 

rights such as the right to life and freedom from slavery or torture
194

, rights can be derogated in 

two cases. First, when one right conflicts with another, for example the right of freedom of 

religion does not allow a breach of the right to life or freedom of slavery. Second, when a right of 

freedom conflicts with an important objective in international or domestic law, for example when 

the survival of a state is at stake.  

Can it be argued that the latter can form a ground for human rights infringements in the context 

of counter-terrorism? Art. 4 (3) of the ICCPR gives parties to the Covenant a right to derogate 

from certain rights ‘to the extent strictly required by the situation’. Do the 9/11 attacks constitute 

an act grave enough to call upon this derogation?  

The General Assembly sees terrorism as a threat to international peace and security and to human 

rights. To the same extent, states must be careful not to engage in the same harmful behaviour 

when implementing counter-terrorism measures. 
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C. Operation Enduring Freedom 

1. Factual Background 

In order to be acting in compliance with Art. 51 Un Charter, two things need to be investigated. 

First, whether the notice to the UNSC as required in the text of the article was properly delivered. 

Second, it needs to be ascertained that the 9/11 events constituted an armed attack, in response to 

which legitimate self-defence can be initiated. 

As far as the notice is concerned, the USA did send a motivated notice to the UNSC the day 

Operation Enduring Freedom was commenced
195

. The condition of an armed attack calls for a 

more detailed investigation. Distinction must be made between an armed attack in abstracto and 

the casuistic approach of defining an armed attack under Art. 51 of the UN Charter
196

. 

That the attacks of 9/11 constituted an armed attack wouldn’t cause to much trouble to prove. 

Given the severity of the facts and the reaction of the international community, it seems 

acceptable to qualify the attacks as an armed attack. Support for this view can be found in UNSC 

Resolution 1368 (2001)
197

, where the attacks are labelled a threat to international peace and 

security. 

More problematic is whether this constitutes an armed attack as required by Art. 51 UN Charter. 

Traditionally, an armed attack by a state was required. However, Brownlie suggests the 

following: 

“[I]t is conceivable that a co-ordinated and general campaign by powerful bands of irregulars, 

with obvious or easily proven complicity of the government of a state from which they operate, 

would constitute an ‘armed attack’, more especially if the object were the forcible settlement of a 

dispute or the acquisition of territory.”
198

 

Applied to the case at hand, this could lead to a qualification of the 9/11 attacks as armed attacks 

as required by Art. 51 UN Charter. Al-Qaeda clearly are a powerful band of irregulars, who have 

proven to be capable of hosting a co-ordinated and general campaign of terror in their battle 
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against the Western World. If complicity of the Taliban Government were to be proven, then 

qualification of their Jihad campaign as an armed attack under Art. 51 would be realistic. 

2. Attribution of Responsibility  

The attribution of responsibility is a key factor in determining the legal consequences of the USA 

actions. According to a British Report
199

, there was close cooperation between the Taliban and 

Afghanistan. Although the Taliban were never recognised by the international community as the 

Afghan Government, they did de facto govern up to 90% of Afghan territory
200

. The report stated 

that there was protracted and durable mutual assistance between the Taliban and Al-Qaeda. 

Without this mutual assistance, Al-Qaeda would never have been able to achieve the devastating 

results of 9/11. This adheres to what the UNSC calls the “but for”-test, which will be elaborated 

on infra
201

. 

3. International Conflict Outside Kabul. 

In contrast to the relative safety in Kabul, the rest (and main part) of Afghanistan remains a 

volatile and insecure area. The international conflict outside Kabul was a direct consequence of 

the self-defence action taken by the USA, addressed by the UNGA
202

. This confronted the 

international community with a problem it had not encountered before; an international armed 

conflict arisen from an action started out as self-defence. Two main issues can be distinguished. 

First, the possible time constraints when invoking self-defence and second, the role of the UNSC. 

Is there a time limit on self-defence? Self-defence is only legal until the UNSC has taken 

appropriate measures
203

 and for as long as it is necessary to prevent further attacks. Such a 

reasoning can already be found in the Nicaragua case
204

: 

“[T]he reaction of the United States in the context of what it regarded as self-defence was 

continued long after the period in which any presumed attacks by Nicaragua could reasonably be 
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contemplated... Accordingly it cannot be held that these activities were undertaken in the light of 

necessity.” 

Parallels can be drawn to the case can be logically drawn. When we take into account that, 

although sporadic resistance remains, Al-Qaeda has been decapitated and the Taleban 

Government of Afghanistan has been overthrown, it seems highly problematic for the USA to 

maintain the status of an international armed conflict in Afghanistan. Military action in the area 

can no longer be justified by the existence of an international armed conflict, when the 

counterpart and his supporters/financiers have been overthrown. The only justification for USA 

troops on Afghan soil therefore is with consent of the current Afghan Government. 

As for the role of the UNSC in this conflict, the main question is: Does the UNSC have a duty to 

monitor? Given the wording of Art. 51, it is clear that such a duty must at least be considered. 

“until the Security Council has taken measures..[Member States]... shall not in any way affect the 

authority and responsibility of the Security Council under the present Charter to take at any time 

such action as it deems necessary in order to maintain or restore international peace and 

security” 

The very text of Art. 51 indicates that the UNSC has the authority and responsibility to decide 

what action is required and when, in order to restore international peace and security. This 

implies that any prior actions by states should be open to assessment by the UNSC. Not doing so 

would mean that States single-handedly decide in what manner and for how long they can act in 

self-defence, until the UNSC steps in, a consequence condemned by multiple legal scholars
205

. 

D. Pre-Emptive Strikes in the War on Terror 

In the post-9/11 developments, the War on Terror has appeared in two ways
206

. First of all, there 

are the counter-terrorism measures to be taken intra-state. These entail ways of cooperating in the 

battle against terrorism by means of tracking, deterring and eradicating terrorism within national 

boundaries. Secondly, there are measures taken by states against other states, suspected to 

harbour and assist terrorists. This strategy is more inter-state and encounters a lot more legal and 
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political resistance. An example is the USA practice of pre-emptive strikes in states they perceive 

as a threat due to their covert or public support to terrorist entities. 

1. The Rhetoric of Pre-Emptive Strikes in the War on Terror 

Perhaps the first obvious appearance of the pre-emptive strikes strategy can be found in a 

statement by former President Bush in 2002
207

: 

“We must take the battle to the enemy, disrupt his plans, and confront the worst threats before 

they emerge. ... our security will require all Americans to be forward-looking and resolute, to be 

ready for pre-emptive action when necessary.” 

These words ushered in the era of the so-called “Bush Doctrine”. A whole new way of engaging 

in the War on Terror. Instead of responding to attacks under the rules of international law, the 

mere existence of a threat against the USA would from now on suffice to spark pro-active 

reaction. Former Vice-President Dick Cheney confirmed this as follows: 

“Wars are not won on the defensive. We must take the battle to the enemy – and, where 

necessary, pre-empt grave threats to our country before they materialize.” 

Such wording led to the appropriate term ‘War’ on Terror. In this new theorem, the USA are not 

dealing with criminals or activists. They are actually engaging in a full-grown war, as they would 

be against another state. Needless to say that this novelty brings with it a lot of legal and political 

issues. The Bush Doctrine was consolidated in the National Security Strategy of September 

2002
208

. It contained clauses such as ‘confronting threats before they emerge’, ‘pre-empting 

grave threats’ and a need for ‘fresh approaches’. 

2. Self-Defence and the UN Charter 

As touched upon before, it is uncertain how self-defence is to be apprehended since the UN 

Charter came into existence. On the one hand, there exists a broad view on what self-defence is. 

Arguments in favour are that an old customary law principle already existed before the 

conception of Art. 51 and that it cannot have been the intention of the drafters to do away with 
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the already established international customary law. Looking at the evolution in regional defence 

agreements and state practice, the only conclusion is that customary and treaty law complement 

each other, rather than one overruling the other or making it obsolete. Support for this view can 

be found in the findings of the ICJ in the Nicaragua case
209

. The two forms of self-defence, 

customary as well as treaty, can exist alongside and do not overlap completely
210

. 

The restrictive view alleges that no other content than that of Art. 51 wording are to be allowed, 

as the Charter not just codified existing customary law, but replaced it as well, making its content 

irrelevant. Another argument in favour of this view is that Art. 2(4) UN Charter on the 

prohibition of the use of force constitutes a rule of ius cogens, a peremptory rule of international 

law that cannot be deviated from. Hence, the exceptions put forward in Art. 51 need to be taken 

as strict as possible. 

i) Actual v. Imminent Attack 

Under the restrictive approach, self-defence can only come into play after an armed attack has 

occurred. Therefore the main question to be answered is when an armed attack is taking place. 

Again we find contradictory opinions among legal scholars. Brownlie
211

 argues that consequent 

tot a strict reading of Art. 51, there is no room for any anticipatory action, whereas Bowett
212

 

finds it preposterous for a state to be required to await an attack, possibly jeopardising the 

existence of the state, before being allowed to act in self-defence. The latter finds support in the 

already mentioned opinion of Judge Schwebel in the Nicaragua case
213

.  

ii) Does a Restrictive Approach Lead to an Absurd Result? 

As explained before, many legal scholars have purported that requiring states to await an attack 

before allowing them to react in self-defence, leads to absurd results. Conte however claims that 

there is no need to await this attack, as the UNSC under Chapter VII of the UN Charter has the 

authority to take appropriate measures in such circumstances. This makes the Caroline case
214

 

norms obsolete. By becoming a member of the UN, states have given up their possibility of 
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taking pre-emptive measures and transferred the authority to act to the UNSC. As a consequence, 

the UNSC is the only party that can make a decision on the permissibility of the use of force in 

absence of an initial attack
215

.  

This approach is seriously contested by, among others, the USA. The USA claim that because of 

the veto-mechanism, the UNSC in many cases cannot take appropriate measures. Examples 

quoted are the Cold War or the consecutive Gulf Wars, where the UNSC failed to act properly 

(according to USA) as a consequence of multiple vetoes, most of which stemmed from the Soviet 

Union/Russia. 

In conclusion, the doctrine of pre-emptive self-defence is highly contested within the 

international community. The UN have tried to monopolize the right to use force, but has not 

always succeeded in acting according to the needs and wishes of the international community. 

Some states, USA ahead, have responded to this gap by devising new legal doctrines, allowing 

them to act in a way they deem necessary to ensure the survival of their state. The deployment of 

drones in this context is far from uncontroversial. When employed in the War on Terror against 

AL-Qaeda in Afghanistan and Pakistan, there is no legal ground for such activities, except for the 

contested Bush-doctrine or the theorem of pre-emptive self-defence. In the current state of 

international law however, customary nor treaty, this an acceptable explanation. 

3. The Scope of Anticipatory Self-Defence 

In the hypothetical case that the anticipatory self-defence theorem would find support on a 

broader base, there would still be the question of what its scope would be. Where do the 

proponents of this theorem draw the line? An interesting example is the bombing of the Osirak 

reactor by Israel
216

. Israel claimed that the purpose of the reactor was to create an atomic bomb to 

be used against Israel and the Israeli Government  claimed that it acted in order to ‘ensure its 

people’s existence’
217

. In the UNSC debates that followed, Israel took the position that they acted 
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according to the provisions of Art. 51 UN Charter, whereas Iraq stated that the bombing 

constituted nothing less than an ‘unprovoked and illegal act of aggression’
218

. The UNSC 

concluded the debate by stating the following: 

“Strongly condemns the military attack by Israel in clear violation of the Charter of the United 

Nations and the norms of international conduct.”
219

 

In the discussions that preceded the Resolution, some members of the Council argued that there 

was a difference between preventive and pre-emptive bombing (an argument also discussed 

previously in this chapter). Preventive measures are necessary to prevent a threat that fulfils the 

Caroline case
220

 norms, whereas pre-emptive norms merely take away a possible or suspected 

threat. The Osirak was illegal under international law because it pertained to the latter category. 

Preventive self-defence on the other hand could in some cases be justified
221

. 

4. Anticipatory Self-Defence in the War on Terror 

If we build on the hypothesis that anticipatory self-defence is allowed, then it must be 

investigated whether the pre-emptive (drone and other) strikes conducted in the War on Terror 

are conform the standards of international law. More specifically, this would be the law of Art. 51 

UN Charter and the customary norms that proponents of the anticipatory theorem refer to. 

The essential factors in the customary law with regard to self-defence are proportionality and 

necessity. Proportionality is a constituent factor in assessing the measures taken in self-defence, 

as there must always be a fair balance between the attack suffered and the repercussions taken. 

However this must be analysed case per case and does not lend itself to a general assessment. 

When looking at the case of Mehsud, the strike would most likely fail the proportionality test, as 

the military advantage of taking down one Al-Qaeda member, despite his importance, could 

hardly justify the killing of so many innocent civilians. 

Necessity refers to how urgent the threat is, to which the measures of self-defence are directed. 

Here again there is an ongoing discussion between the USA and the UN. Under the Bush-
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doctrine, self-defence is allowed even when uncertainty remains
222

. This is even broader than the 

concept of self-defence mentioned before. Such an approach leans towards the pre-emptive 

strikes as discussed in the deliberations on UNSC Resolution 487 (1981)
223

. As concluded before, 

this cannot find agreement under any international law currently in effect. Therefore, the strike on 

Mehsud’s house would fail the necessity test as well. 

The USA have also tried to claim that this War on Terror as being a ‘unique and unprecedented 

challenge’, yet the UNSC refutes that
224

. In the actions that Israel undertook against the PLO
225

 in 

1979, there was a comparable claim of pre-emptive strikes against terrorists in order to prevent 

them to engage in terrorist activities against the state of Israel. The discussion was rather similar 

to the one between Israel and Iraq in the Osirak case and produced similar arguments as used by 

the Bush Administration in their view on the War on Terror.  

Despite the Israeli contentions, the UNSC judged the pre-emptive actions against terrorists in 

contradiction of Art. 51 UN Charter and referred to GA Resolution 2625
226

, containing the 

principles international relations and condemning unilateral action by states. The Council 

reiterated that self-defence can only be allowed after an initial attack and according to the 

principles of necessity and proportionality. This was recorded in the UNSC Resolution 450 

(1979)
227

, wherein the Israeli attacks were condemned and Israel was ordered to cease them. 

5. Attributing Responsibility to States 

A last problem to tackle in justifying pre-emptive strikes is the attribution of responsibility for 

terrorist acts to states. In Operation Enduring Freedom, the USA attributed responsibility for the 

9/11 attacks by Al-Qaeda to the Taliban government of Afganistan
228

. In order to do so, there are 

two possible paths to be taken. The first has already been touched upon supra, when discussing 

Operation Enduring Freedom. It is called the ‘but for’-test and works with a negative premise. As 

the 9/11 attacks could not have been executed but for the help of the Afghan Government, they 

are de facto responsible for them.  
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This doctrine finds support in the British report discussed earlier
229

 and, more important, in 

various UNSC resolutions. The Afghan Government was accused of harbouring terrorist and 

providing them with a base of operations
230

, failing to stop the training of terrorists on their 

soil
231

 and failing to extradite Osama Bin Laden
232

. Yet there is one big flaw in the American 

reasoning when it comes to applying the ‘but for’-test in relation to pre-emptive strikes. The test 

is reflective, requiring conduct that has actually occurred and is therefore unfit as justification for 

pre-emptive strikes
233

. 

Another way of attributing responsibility for terrorist acts to states, is by holding them 

responsible for a breach of their duty to combat terrorism within its territory. Conte discusses 

three international documents. The first is the Declaration on Measures to Eliminate International 

Terrorism
234

. The declaration in general terms compels states to refrain from harbouring, 

assisting, financing etc. terrorists. Failure to comply with these terms might be seen as a breach 

of an international duty. But this does not necessarily mean that this justifies pre-emptive strikes. 

First, there is no definition of terrorism given in the declaration and second, because the 

declaration does not hold the force of law. Without these factors, there cannot be an international 

duty or obligation, the breach of which could justify use of force in the form of pre-emptive 

strikes. 

The second document of importance is the UNSC Resolution 1373 (2001)
235

, which has also 

been discussed before. In comparison to the declaration, a resolution has the advantage of being 

binding upon members of the UN, as a consequence of Art. 25 UN Charter
236

. Regrettably, the 

text does not contain a conclusive definition of terrorism either, rendering it useless in the process 

of attributing responsibility for terrorist attacks. 
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The third and last document to be dealt with is the Draft Comprehensive Convention on 

International Terrorism
237

. This Convention is set to contain a conclusive definition of terrorism, 

yet discussion on the content of this definition has not finished and does not appear to do so in 

the near future. Unless this happens, Conte concludes that ‘unless responsibility can be attributed 

to a State by way of a ‘but for’ or higher test (which is unlikely in any anticipatory action), any 

use of force would be unlawful’ (sic)
238

. 

E. Conclusion 

Even if anticipatory defence would be allowed under international law, there are still a number of 

obstacles to be faced before it can serve in justifying the War on Terror. Any pre-emptive strike, 

by drone or otherwise, is to be in compliance with the principles of proportionality and necessity. 

Whether this is the fact when dealing with drone attacks, is all but certain. Furthermore, there is 

the problem of attributing terrorist acts to states. There are no international documents today that 

constitute an international duty, the breach of which would constitute a legal ground for pre-

emptive strikes. The alternative is the ‘but for’-test, which could lead to a satisfying result in 

cases of armed attack, but fails when it comes to anticipatory actions. Pre-emptive strikes in the 

war on terror employing drones, such as in the case of Baitallah Mehsud, cannot be justified 

under international law today. 
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VII. Targeted Killing 

 

A. Introduction 

Targeted killings are killings by government officials of persons who do not qualify as 

combatants under international humanitarian law, like civilians or unlawful combatants. As these 

killings are conducted outside the context of international humanitarian law, they are de facto 

unlawful and often referred to as assassinations. This is however strongly contested, especially by 

legal scholars from the USA and Israel
239

. The USA even adopted a resolution
240

 that authorises 

the President to: 

“[U]se all necessary and appropriate force against those nations, organizations, or persons he 

determines planned, authorized, committed, or aided the terrorist attacks that occurred on 

September 11, 2001, or harbored such organizations or persons, in order to prevent any future 

acts of international terrorism against the United States by such nations, organizations or 

persons.” 

When assessing targeted killings under international law, a three-pronged approach is usually 

employed. The three prongs can be divided in the right to use interstate force, international 

humanitarian law and human rights. This distinction is not undisputed. Especially human rights 

are a ‘problematic’ branch of international law, as they interfere and overlap with international 

humanitarian law.  

In this traditional (and admittedly simplistic) approach, human rights are seen as the law 

applicable in times of law enforcement, i.e. outside of armed conflict. International humanitarian 

law for its part can be equated with the law of armed conflict, to be applied in situations of actual 

hostilities. Lastly the law of interstate force is commonly understood to entail the paradigm of use 

of force; its prohibition
241

 and the relevant exceptions, most importantly the inherent right of self-

defence
242

. 
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Voices have been raised about the need for a new paradigm, outside of these three known bodies 

of law. In the battle against terrorism, there would be a need for a tailor-made paradigm 

applicable specifically to extraterritorial counter-terrorism operations
243

.  

B. The US on Assassination 

A discussion dating back to the Cold War considers the question what actually constitutes 

assassination. The issue has always known distinct opponents and proponent, sparking passionate 

debates up to today. Since the Church Committee Report in 1975, assassination has been 

prohibited for USA Government agents
244

. Yet the lack of a definition of what exactly constitutes 

assassination, has left room for interpretation. The ensuing debate in American legal doctrine has 

deemed assassination illegal by definition. Consequently, the key question in the debate is what 

sort of conduct falls within the scope of assassination
245

.  

In contemporary USA legal doctrine, assassination in peacetime comprises ‘the killing of selected 

individuals that is both politically motivated and illegal’
246

. Remarkably enough, human rights 

are rarely mentioned by American authors with respect to this topic
247

. The discussion seems to 

boil down to a matter of use of force in interstate relations, whilst ignoring the law regulating the 

use of force by a state against an individual. This renders the American debate on what 

assassination in peacetime is, incomplete but nevertheless useful.  

Assassination in wartime is defined in many military manuals around the globe
248

. The prevailing 

American doctrine speaks of ‘the treacherous killing of a selected individual belonging to the 

adversary’
249

. The wording might seem a bit outdated, especially with the term treacherous in 

there. This dates back to times where targeted killings were usually performed by spies. 
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Nowadays, with advanced technology like drones, targeted killings in wartime raise multiple 

issues, amongst which military necessity, precaution and proportionality. 

The difference in definition might lead to problems in grey areas of international law like non-

international armed conflicts and occupied territories. As mentioned above, the debate on what 

constitutes assassination in which situations, is relevant yet incomplete and not of a nature to 

offer much help in legally analysing the use of unmanned drones. This dissertation will now 

address the practice of targeted killing according to the three-pronged approach mentioned at the 

beginning of this chapter. 

C. The Law of Interstate Force 

Perhaps the most relevant for the question of drones, at least when assessing the case. As the 

USA claim to be acting in self-defence when waging their war on terror, it is logical to discuss 

the situations in which targeted killings can occur within the framework of self-defence. 

However for a situation of self-defence to occur, there must be an ‘armed attack’ first
250

. This 

problem is discussed more elaborately in the part on ‘Use of Force’
251

. Even if an armed attack is 

established, then we’re still not out of the woods. As noted by Melzer, there hasn’t been any 

serious analysis of the possibility for states to consent to targeted killings on their territory, nor 

on the power of the UNSC to authorise such killings
252

. Even outside the paradigm of interstate 

force, victims of targeted killings still enjoy protection by the right to life
253

 under human rights 

or protection offered by international humanitarian law in armed conflict. 

The first context is that of a pre-emptive case of self-defence against the leader of a ‘rogue state’ 

that tries to acquire weapons of mass destruction. This reminds of the ancient spy-kills-king 

theorem and in a way, one could claim that drones are their 21
st
 century heirs. They are sent to 

kill persons with high functions in a covert way that doesn’t put any attacking lives in danger 

unnecessary. Think about former Iraq leader Saddam Hussein as an obvious example (although 

no drones were involved in his killing). The situation in Iraq served to show that establishing an 

armed attack on the mere grounds of suspected possession of weapons of mass destruction 
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creates an utterly problematic situation. As for the pre-emptive aspect, that has been discussed 

elsewhere in this dissertation
254

. 

A second way to engage in targeted killing under the pretext of self-defence is through defensive 

action against transnational terrorists operating from another state’s territory. Al-Qaeda and PLO 

are the most relevant examples for this matter. This context usually suffers less difficulty in 

proving the existence of an armed attack. The 9/11 attacks for example are commonly accepted 

as constituting an armed attack because of its severity. Still it remains a problem to show that this 

armed attack permits an act of self-defence that might not only violate the sovereignty of another 

state, but also the right to life. Some authors
255

 have tried to reason a way out of this problem 

through an analogy with the necessity criterion employed in domestic criminal law
256

. But it is 

my opinion (and of Melzer) that such an approach does not lead to a valid ground for self-

defence, but to a half-hearted proportionality test that mixes up different concepts of law in a 

calculation that could never produce a fair and just result. 

In conclusion, the law on the use of force cannot be applied on targeted killings, with drones or 

otherwise, without further clarification. The solution offered above is an unsatisfying attempt to 

circumvent caveats in the current legal paradigm. The law as we know it today is simply 

inadequate to provide a sound legal basis for such actions. Under current international law, each 

drone strike on the territory of another state violates their sovereignty
257

. 

D. International Humanitarian Law 

For international humanitarian law to be applicable, a situation of an international or non-

international armed conflict is required
258

. The most commonly cited examples in this matter are, 

again, the USA’s War on Terror and the Israeli-Palestinian conflict. It is important to establish 

the existence of an armed conflict, because otherwise the standards of strict necessity govern the 
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use of lethal force against civilians
259

. The conduct of both USA and Israel in their respective 

conflicts would seldom pass that standard. 

The question now is, whether organised armed non-state actors, engaged in an armed conflict 

against a state, are civilians with the associated protective status or unprivileged combatants. 

Targeted killings can only be lawful against combatants, or civilians directly participating in 

combat, as they constitute legitimate military objectives. The importance of the distinction lies in 

the fact that most targets of targeted killings by drones are non-state actors, like Al-Qaeda 

warlords, who at the moment of the attack are rarely involved in any hostilities. Suspected 

terrorists cannot be equated with rightful military targets for the mere convenience of the 

belligerent party
260

.  

Another interesting point observed by Melzer
261

, is the fact that targeted killings must comply 

with the prohibitions on treachery and perfidy
262

. As an example of a problematic situation of 

targeted killing, he notes that clearly marked military aircraft performing air raids wouldn’t form 

a problem under those prohibitions, whereas undercover commandos disguising as civilians 

would be problematic. Applied to drones, the question incontrovertibly manifests itself as to 

whether drones fall within the scope of these prohibitions. Their stealth character and reliance on 

the element of surprise might lead them to fall under these categories of prohibition. Furthermore, 

drone attacks, as other forms of targeted killings, raise concerns due to their high probability of 

erroneous targeting and recurrent cases of severe losses among the civilian population. It is hard 

to see how these concerns can be reconciled with the obligations and prohibitions of international 

humanitarian law. 

In conclusion, drones and other forms of targeted killings pose a variety of problems under 

international humanitarian law. The dissonance regarding the definition of crucial concepts like 

combatants, the problematic qualification of certain situations and the uncertainty about 
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proportionality and precaution standards, raise more questions than they answer. Still it is very 

clear that employing drones requires a substantial degree of prudence, as they hover through grey 

areas of the law. Extreme caution is imperative when human lives are at stake. Shortcutting 

through unclear parts of the law to justify potentially lethal acts cannot ever be a proper use of 

legal skills. 

E. Human Rights 

When assessing the permissibility of targeted killings under human rights law, a recurrent 

problem is the precise temporal and territorial scope of human rights. A widely accepted view 

seems to be that, derogations aside, all human beings at all times, including during armed 

conflict, enjoy the protection offered by human rights
263

. The same authors also warn that it is not 

because as state was unable to apprehend a person who could rightfully be arrested, that the state 

suddenly gains the right to kill that person. Their general conclusion is that ‘the use of lethal 

force against all persons who are not legitimate military targets must comply with human rights 

standards’
264

. 

In order to derive the exact content of human rights, one should look at the basic human rights 

conventions
265

, the jurisprudence of their implementing bodies, UN Charter-based human rights 

institutions
266

 and UN-sponsored instruments
267

 for additional guidance. The main principles to 

be derived from all this, are necessity and proportionality. Within the human rights paradigm, 

necessity entails that the use of lethal force must be indispensable to avert a concrete threat, while 

proportionality means that the use of lethal force must be justified in view of the gravity of the 

threat
268

.  
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Concrete, these provisions provide that use of lethal force can only be acceptable as a last resort. 

When other than lethal force can be applied in order to achieve the same result of rendering the 

target ‘incapable of escape or attack’, then lethal force cannot be allowed. As for proportionality, 

one could claim that the right to life overrides the objectives pursued by law enforcement
269

. In 

any case, the killing of anyone  else than the target amounts to the arbitrary deprivation of life 

under human rights law and may result in state responsibility and individual criminal 

responsibility
270

.  

Also, the use of lethal force can never be used as retaliation, but only as a way to prevent a grave 

and immediate danger
271

. That means the raid on Osama Bin Laden’s mansion and his 

subsequent assassination were with an almost certain degree of certainty, not allowed under 

international human rights law. When lethal force as a punishment is transferred from judicial 

authorities to armed forces or secret services, the risk of arbitrary or erroneous killings is 

unacceptably high and the right to a fair trial would be in danger. 

In conclusion, the key issue is applicability rather than content. There are sufficient sources to 

derive the substance of human rights law, be it conventional or customary. The big question to be 

answered is when, where and for how long human rights are applicable. This requires a case-to-

case assessment and is subject to ongoing debate. Parties in the discussion like the USA and 

Israel will try and position their actions outside the scope of human rights as much as possible, 

but whether they have succeeded in doing so remains questionable. On top of that, there is a 

growing tendency to incorporate human rights in the assessment of cases of grey areas in the law 

or situations with a disputed qualification. Such an attitude is derived from the idea that human 

rights are an overriding and general body of rights and duties which can’t be shoved aside for 

reasons of practicality and opportunity. 

F. Conclusion 

Targeted killings are a highly disputed issue that does not seem to fit in any known framework of 

international law. The attempt of the USA to classify the practice as a legitimate use of force is 

incorrect. It merely constitutes a pretext for a lawful act, whereas in reality it is a nifty use of gaps 
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in international legislation. There are also a number of problems with regard to international 

humanitarian law. The main problems related to drones when it comes to this area of the law is 

the problematic qualification of the targets and the high probability of infringing on important 

standards like precaution and proportionality. Instead of observing the necessary caution in 

deploying drones however, they are often used in grey areas of the law where they elude 

restrictions or sanctioning.  

States who use drones will try and place their actions outside the scope of human rights as much 

as possible, by claiming that there is an armed conflict and international humanitarian law should 

be applied instead. The scope of human rights is however quite broad and encompasses many 

situations. The principle of necessity requires that lethal use of force can only be used as a last 

resort, when all other ways of averting a danger fail. Killing out of opportunity is ruled out. 

Moreover, the taking of lives to obtain certain military advantages will rarely pass the 

proportionality test and almost certainly violate the victim’s right to a fair trial. Targeted killings 

therefore are a practice to be used only when all other means fail and should be avoided when 

possible.  
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VIII. Command Responsibility 

 

A. Introduction 

One of the most remarkable features of warfare by use of drones, is the way in which they are 

controlled. Every drone has a two- or three-headed crew to operate it. A pilot actually flies the 

drone throughout the mission, an enlisted aircrew member operates sensors and weapons and a 

mission coordinator is added when needed
272

. At the forward operating location
273

, a ground 

control station is only needed for launch and recovery, the remainder of the mission is led by the 

operating crew back in the USA.  

This unique situation calls into existence some unprecedented questions of responsibility. Who is 

responsible for a breach of international legal standards or war crimes committed using drones? 

Is it the pilot steering the drone, the aircrew member operating the weapons or the commanding 

officer authorising the operation? And what about the responsibility of civilians involved in the 

process, such as Ministers or CIA agents?  

In order to answer these questions, a study will be made of what could invoke responsibility, the 

situations in which responsibility could be invoked, what standards may apply and who could be 

liable to prosecution. This will entail a summary of known war crimes in any case of any armed 

conflict, a discussion of possible defences and a closer look at the intricate relationship between 

responsibility and the chain of command. 

B. War Crimes 

War may exist even in situations where none of the parties recognise it as such, nor third parties. 

This was demonstrated in the Kawasaki case
274

, where the ruling judge emphasised the 

following: 

“No doubt the authoritative statements of a government concerned in such a matter as this are 

matters of importance to which attention must be paid; but acts very often speak more truly than 

words, and it was perfectly open to the arbitrator, on the facts as found by him as to the state of 
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affairs which preceded the relevant date and were then in existence, to find that war had broken 

out, notwithstanding that on certain occasions certain individuals had apparently repudiated the 

idea that there was a war.” 

Since the adoption of the Geneva Conventions in 1949 it has also become obvious that the ‘laws 

of war’, regarding the humane treatment of civilians, apply in situations of non-international 

armed conflict, when only one party regards the conflict as war, when only one party is party to 

the conventions or in case of occupied territories
275

. That implies many cases wherein drones are 

used. If we transpose these conclusions to the case, an attack against Pakistani targets would still 

fall outside the scope of any conflict described above. Actions against Afghanistan on the other 

hand might be qualified as one of the situations above. 

The Geneva Conventions contain an obligation for each belligerent state party to ensure that 

misbehaviour on the battlefield is sanctioned
276

: 

 “The High Contracting Parties undertake to enact any legislation necessary to provide effective 

penal sanctions for persons committing, or ordering to be committed, any of the grave breaches 

of the present Convention defined in the following Article.” 

Any belligerent state party bears state responsibility for the conduct of its armed forces. 

Therefore any state must provide in criminal and military codes, to ensure effective prosecution 

of offenders before a criminal or civil court
277

. 

As punishment of the own troops is not in all cases sufficient, international law has provided in 

the possibility of trying persons from other states for war crimes. So far, there have been three ad 

hoc tribunals with the authority of punishing war crimes. There was the International Military 

Tribunal in Nuremberg
278

, established to prosecute war criminals from former Nazi Germany, the 
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International Military Tribunal for the Far East in Tokyo
279

, which dealt with war criminals from 

Imperial Japan and the International Tribunal of Former Yugoslavia
280

, still at work today 

prosecuting war criminals active during the turbulent collapse of Former Yugoslavia. In 2002, the 

International Criminal Court came into existence
281

. It has a more general jurisdiction and a 

permanent nature
282

. 

1. Definitions 

The definition of war crimes has been a matter of debate for decades, as there is no conclusive 

definition up to date. The classic and often stated finding place for a definition however is Art. 6 

(b) of the IMT Charter (1945):  

“War crimes: namely, violations of the laws or customs of war. Such violations shall include, but 

not be limited to, murder, ill-treatment or deportation to slave labour or for any other purpose of 

civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or 

persons on the seas, killing of hostages, plunder of public or private property, wanton destruction 

of cities, towns or villages, or devastation not justified by military necessity” 

Let it be clear that this is not an exhaustive list. A more detailed (but again not exhaustive) list 

has been incorporated in the ICC Statute. Art. 8 (2) reads: 

“2.         For the purpose of this Statute, "war crimes" means: 

(a)     Grave breaches of the Geneva Conventions of 12 August 1949, namely, any of the 

following acts against persons or property protected under the provisions of the relevant Geneva 

Convention: 
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(i)     Wilful killing; 

(ii)     Torture or inhuman treatment, including biological experiments; 

(iii)     Wilfully causing great suffering, or serious injury to body or health; 

(iv)     Extensive destruction and appropriation of property, not justified by military necessity and 

carried out unlawfully and wantonly; 

(v)     Compelling a prisoner of war or other protected person to serve in the forces of a hostile 

Power; 

(vi)     Wilfully depriving a prisoner of war or other protected person of the rights of fair and 

regular trial; 

(vii)     Unlawful deportation or transfer or unlawful confinement; 

(viii)     Taking of hostages.  

(b)     Other serious violations of the laws and customs applicable in international armed conflict, 

within the established framework of international law, namely, any of the following acts: 

(i)     Intentionally directing attacks against the civilian population as such or against individual 

civilians not taking direct part in hostilities; 

(ii)     Intentionally directing attacks against civilian objects, that is, objects which are not 

military objectives; 

(iii)     Intentionally directing attacks against personnel, installations, material, units or vehicles 

involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter 

of the United Nations, as long as they are entitled to the protection given to civilians or civilian 

objects under the international law of armed conflict; 

(iv)     Intentionally launching an attack in the knowledge that such attack will cause incidental 

loss of life or injury to civilians or damage to civilian objects or widespread, long-term and 

severe damage to the natural environment which would be clearly excessive in relation to the 

concrete and direct overall military advantage anticipated; 
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(v)     Attacking or bombarding, by whatever means, towns, villages, dwellings or buildings which 

are undefended and which are not military objectives; 

(vi)     Killing or wounding a combatant who, having laid down his arms or having no longer 

means of defence, has surrendered at discretion; 

(vii)     Making improper use of a flag of truce, of the flag or of the military insignia and uniform 

of the enemy or of the United Nations, as well as of the distinctive emblems of the Geneva 

Conventions, resulting in death or serious personal injury; 

(viii)     The transfer, directly or indirectly, by the Occupying Power of parts of its own civilian 

population into the territory it occupies, or the deportation or transfer of all or parts of the 

population of the occupied territory within or outside this territory; 

(ix)     Intentionally directing attacks against buildings dedicated to religion, education, art, 

science or charitable purposes, historic monuments, hospitals and places where the sick and 

wounded are collected, provided they are not military objectives; 

(x)     Subjecting persons who are in the power of an adverse party to physical mutilation or to 

medical or scientific experiments of any kind which are neither justified by the medical, dental or 

hospital treatment of the person concerned nor carried out in his or her interest, and which cause 

death to or seriously endanger the health of such person or persons; 

(xi)     Killing or wounding treacherously individuals belonging to the hostile nation or army; 

(xii)     Declaring that no quarter will be given; 

(xiii)     Destroying or seizing the enemy's property unless such destruction or seizure be 

imperatively demanded by the necessities of war; 

(xiv)     Declaring abolished, suspended or inadmissible in a court of law the rights and actions 

of the nationals of the hostile party; 

(xv)     Compelling the nationals of the hostile party to take part in the operations of war directed 

against their own country, even if they were in the belligerent's service before the commencement 

of the war; 
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(xvi)     Pillaging a town or place, even when taken by assault; 

(xvii)     Employing poison or poisoned weapons; 

(xviii)     Employing asphyxiating, poisonous or other gases, and all analogous liquids, materials 

or devices; 

(xix)     Employing bullets which expand or flatten easily in the human body, such as bullets with 

a hard envelope which does not entirely cover the core or is pierced with incisions; 

(xx)     Employing weapons, projectiles and material and methods of warfare which are of a 

nature to cause superfluous injury or unnecessary suffering or which are inherently 

indiscriminate in violation of the international law of armed conflict, provided that such 

weapons, projectiles and material and methods of warfare are the subject of a comprehensive 

prohibition and are included in an annex to this Statute, by an amendment in accordance with the 

relevant provisions set forth in articles 121 and 123; 

(xxi)     Committing outrages upon personal dignity, in particular humiliating and degrading 

treatment; 

(xxii)     Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in 

article 7, paragraph 2 (f), enforced sterilization, or any other form of sexual violence also 

constituting a grave breach of the Geneva Conventions; 

(xxiii)     Utilizing the presence of a civilian or other protected person to render certain points, 

areas or military forces immune from military operations; 

(xxiv)     Intentionally directing attacks against buildings, material, medical units and transport, 

and personnel using the distinctive emblems of the Geneva Conventions in conformity with 

international law; 

(xxv)     Intentionally using starvation of civilians as a method of warfare by depriving them of 

objects indispensable to their survival, including wilfully impeding relief supplies as provided for 

under the Geneva Conventions; 
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(xxvi)     Conscripting or enlisting children under the age of fifteen years into the national armed 

forces or using them to participate actively in hostilities.” 

Paragraph (b) of the article lists crimes that correspond to customary international law. These war 

crimes are therefore also applicable to states not party to the ICC Charter. There are however 

some contested definitions, which cannot be assumed customary as the very nature of customary 

law presupposes that rules not be contested
283

.  

Art. 8 (2) of the ICC Statute unambiguously states that war crimes can occur just as well in the 

context of a non-international armed conflict: 

“(c)     In the case of an armed conflict not of an international character, serious violations of 

article 3 common to the four Geneva Conventions of 12 August 1949, namely, any of the 

following acts committed against persons taking no active part in the hostilities, including 

members of armed forces who have laid down their arms and those placed hors de combat by 

sickness, wounds, detention or any other cause:  

(i)     Violence to life and person, in particular murder of all kinds, mutilation, cruel treatment 

and torture; 

(ii)     Committing outrages upon personal dignity, in particular humiliating and degrading 

treatment; 

(iii)     Taking of hostages; 

(iv)     The passing of sentences and the carrying out of executions without previous judgement 

pronounced by a regularly constituted court, affording all judicial guarantees which are 

generally recognized as indispensable.  

(d)     Paragraph 2 (c) applies to armed conflicts not of an international character and thus does 

not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic 

acts of violence or other acts of a similar nature. 
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(e)     Other serious violations of the laws and customs applicable in armed conflicts not of an 

international character, within the established framework of international law, namely, any of 

the following acts:  

(i)     Intentionally directing attacks against the civilian population as such or against individual 

civilians not taking direct part in hostilities; 

(ii)     Intentionally directing attacks against buildings, material, medical units and transport, and 

personnel using the distinctive emblems of the Geneva Conventions in conformity with 

international law; 

(iii)     Intentionally directing attacks against personnel, installations, material, units or vehicles 

involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter 

of the United Nations, as long as they are entitled to the protection given to civilians or civilian 

objects under the international law of armed conflict; 

(iv)     Intentionally directing attacks against buildings dedicated to religion, education, art, 

science or charitable purposes, historic monuments, hospitals and places where the sick and 

wounded are collected, provided they are not military objectives; 

(v)     Pillaging a town or place, even when taken by assault; 

(vi)     Committing rape, sexual slavery, enforced prostitution, forced pregnancy, as defined in 

article 7, paragraph 2 (f), enforced sterilization, and any other form of sexual violence also 

constituting a serious violation of article 3 common to the four Geneva Conventions; 

(vii)     Conscripting or enlisting children under the age of fifteen years into armed forces or 

groups or using them to participate actively in hostilities; 

(viii)     Ordering the displacement of the civilian population for reasons related to the conflict, 

unless the security of the civilians involved or imperative military reasons so demand; 

(ix)     Killing or wounding treacherously a combatant adversary; 

(x)     Declaring that no quarter will be given; 
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(xi)     Subjecting persons who are in the power of another party to the conflict to physical 

mutilation or to medical or scientific experiments of any kind which are neither justified by the 

medical, dental or hospital treatment of the person concerned nor carried out in his or her 

interest, and which cause death to or seriously endanger the health of such person or persons; 

(xii)     Destroying or seizing the property of an adversary unless such destruction or seizure be 

imperatively demanded by the necessities of the conflict;  

(f)       Paragraph 2 (e) applies to armed conflicts not of an international character and thus does 

not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic 

acts of violence or other acts of a similar nature. It applies to armed conflicts that take place in 

the territory of a State when there is protracted armed conflict between governmental authorities 

and organized armed groups or between such groups.” 

Although the distinction between international and non international (or internal) armed is 

becoming less and less relevant, there are still some important consequences in international law 

when the threshold of an international armed conflict is reached. The individual responsibility for 

crimes in non international conflict has been steadily evolving through customary law
284

 and 

maintains its right of existence today. 

 

Besides these war crimes, there are also ‘crimes against peace’ and crimes against humanity or 

genocide. Crimes against peace originate when war is waged contrary to the ius ad bellum
285

. 

Crimes against humanity and genocide are on a different level, as they can also be committed in 

peacetime. They will not be discussed here, as they might evade the scope of the law of 

international armed conflict. 

2. Minimum Humanitarian Standards 

The minimum humanitarian standards
286

 in any conflict are enshrined in the common art. 3 of the 

Geneva Conventions: 
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“In the case of armed conflict not of an international character occurring in the territory of one 

of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a 

minimum, the following provisions: 

(1) Persons taking no active part in the hostilities, including members of armed forces who have 

laid down their arms and those placed ' hors de combat ' by sickness, wounds, detention, or any 

other cause, shall in all circumstances be treated humanely, without any adverse distinction 

founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria. 

To this end, the following acts are and shall remain prohibited at any time and in any place 

whatsoever with respect to the above-mentioned persons: 

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment and 

torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular humiliating and degrading treatment; 

(d) the passing of sentences and the carrying out of executions without previous judgment 

pronounced by a regularly constituted court, affording all the judicial guarantees which are 

recognized as indispensable by civilized peoples. 

(2) The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the Red Cross, may 

offer its services to the Parties to the conflict. 

The Parties to the conflict should further endeavour to bring into force, by means of special 

agreements, all or part of the other provisions of the present Convention. 

The application of the preceding provisions shall not affect the legal status of the Parties to the 

conflict.” 

This provision is further expanded in the Protocol II, which is specifically drafted for non 

international armed conflicts. Still, the content is meagre and not adequate to provide protection 

in all cases required. 
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When we study the international treaty law available on the subject, it comes forward that two 

types of non international armed conflict exist
287

. The first is an armed dispute serious enough in 

terms of severe and protracted violence
288

, so it passes the threshold of an armed conflict. The 

second is a situation of occupation, meeting the conditions in art. 1 (1) Protocol II: 

“This Protocol, which develops and supplements Article 3 common to the Geneva Conventions of 

12 August 1949 without modifying its existing conditions of application, shall apply to all armed 

conflicts which are not covered by Article 1 of the Protocol Additional to the Geneva 

Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed 

Conflicts (Protocol I) and which take place in the territory of a High Contracting Party between 

its armed forces and dissident armed forces or other organized armed groups which, under 

responsible command, exercise such control over a part of its territory as to enable them to carry 

out sustained and concerted military operations and to implement this Protocol.” 

The description following from the content of this provision de facto replaces the now abandoned 

category of belligerency. Therefore the only situations escaping the scope of the abovementioned 

common article 3 and the Protocol II, are internal disturbances and riots
289

. 

3. Individual Responsibility in Non International Armed Conflict 

The term war crimes was traditionally reserved for international armed conflicts. No treaty law 

was available penalising offences against the laws of war in non-international situations. The 

common article 3 of the Geneva Conventions, nor the Protocol II provided express criminal 

provisions. Customary law could was not available either, as the common article 3 and the 

Protocol II were drafted under the guise of codifying customary law. 

The solution came in the form of UN Security Council action under Chapter VII UN Chapter. 

When the UNSC intervened in Former Yugoslavia and Ruanda, they entered unchartered territory 

in international law. The statutes of the International Criminal Tribunal for the Former 

Yugoslavia and the International Criminal Tribunal for Ruanda are a direct consequence of these 

actions
290

. The existence of personal responsibility in non-international armed conflicts was 
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established by these very tribunal and received little to no opposition. As a consequence, 

offenders of international humanitarian law can now, under the principle of universal jurisdiction, 

be prosecuted by other states than the state in whose territory the war crime was committed
291

. 

It has been alleged that states have always had universal jurisdiction when it comes to violations 

of common article 3. Art. 129 (3) of the Geneva Convention III explicitly states that: 

“Each High Contracting Party shall take measures necessary for the suppression of all acts 

contrary to the provisions of the present Convention other than the grave breaches defined in the 

following Article.”
292

 

Since the provision contains express mentioning of other crimes than only grave breaches, any 

breach of common article 3 can be punished
293

. These conclusions, when conveyed to the case, 

learn us that the law of internal armed conflict is not useful for assessing the legal use of drones, 

as long as they are employed by the USA, who are not a part of the armed conflict. Should, 

however the Afghan Government use drones against Al-Qaeda, then their used could be assessed 

under the abovementioned rules, in the case where a non-international armed conflict were to be 

established. Also the intervention of the USA on behalf of the state party involved in an internal 

armed conflict, could make them part of that internal armed conflict
294

. 

4. Distinction between War Criminals and Unlawful Combatants 

When judging crimes committed in wartime, a distinction must be made between war criminals 

and unlawful combatants. There are eight aspects where these two groups diverge. 

First of all, an unlawful combatant is per definition a combatant
295

, whereas a war criminal might 

just as well be a civilian. So civilian engineers or CIA agents operating drones can never be 

unlawful combatants, yet they can commit war crimes. 

                                                 
291

 The same goes for crimes against humanity and genocide. 
292

 Emphasis added by the author. 
293

 T. MERON, “International Criminalisation of Internal Atrocities”, American Journal of International Law 89 

1995, 554-569. 
294

 BLANK, L. R. AND FARLEY, B. R. , “Characterizing United States Operations in Pakistan: Is the U.S. Engaged in 

an Armed Conflict?”, Fordham International Law Journal Vol. 34 2010, 151.  
295

 Cf. Chapter IV on Targeting Law. 



87 

 

Secondly, war criminals are tried under international law, whereas unlawful combatants are tried 

under domestic law. This means that non-military units like CIA agents can only be tried for 

possible war crimes under international law. 

Thirdly, an unlawful combatant can also commit war crimes, acquiring double status and leaving 

states with the choice of prosecuting him under international or domestic law. 

Fourthly, the status of unlawful combatant is restricted by time and seizes to exist when the 

person stops participating in direct combat. War criminals on the other hand will always be war 

criminals and can be tried accordingly long after they have seized their malicious activities
296

. 

Fifthly, unlawful combatants do not enjoy the status of prisoners as war, whereas war criminals 

do at least until they are convicted by a court of last resort
297

. The latter has been controversial, 

but agreement seems to exist that this provision basically entails that war criminals are entitled to 

certain basic requirements of due process. 

Sixthly, states have universal jurisdiction over war criminals, but need a legitimate linkage with 

the crime or the criminal in case of an unlawful combatant in order to prosecute him. These 

linkages are territoriality, active or passive personality or the protective principle
298

. This means 

that if any drone operators or their commanders are found guilty of war crimes, they can be 

prosecuted by theoretically any state.  

Seventhly, states are free to prosecute unlawful combatants or not as they in principle have only 

breached domestic law. When it comes to war criminals on the other hand, states are under the 

international obligation of aut dedere, aut judicare (extradite or judge), as they are bound by 

international law to suppress war crimes
299

. 

Eighthly and lastly, unlawful combatants can only be tried before domestic courts, as long as they 

do not commit any crimes under international law. War criminals on the other hand can be judged 

by international courts, when they have jurisdiction. 
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5. Commander’s Responsibility 

As mentioned above, the Geneva Conventions oblige contracting parties to bring to court any 

‘persons alleged to have committed, or to have ordered to be committed, such grave breaches’
300

. 

A similar statement can be found in Art. 25 (3) (b) of the Rome Statute, where it is noted that any 

person ordering the commission a crime within the jurisdiction of the ICC will be liable to 

punishment. From these provisions we can deduct that any commander ordering war crimes to be 

committed is at least equally liable as the subordinates actually performing the acts, if not more. 

A worrisome problem in this context occurs when commanders deny having given any such order 

and no evidence in the form of witnesses or paper trail is available. Whether the order was given 

or not will have to be inferred circumstantially and that is never a sound basis for prosecution.
301

 

Another thorny issue exists when subordinates act irrespective or even in breach of a superior’s 

orders. Here command responsibility can only occur through omission, i.e. the failure of a 

command to properly supervise and control his subordinate troops committing the war crimes. 

This sort of liability only arises in two cases. One, where the commander passively avoids taking 

action to prevent the war crimes from being committed. Second, the commander refrains from 

punishing or instigating penal proceedings against the culprits once the war crimes are carried 

out
302

. It ought to be emphasised that this is still liability for the commander’s own act, being 

omission, than ‘vicarious liability’ for the subordinates’ commission
303

. 

The crux here is knowledge of the acts by the commander. He is not per se liable through his 

position as a superior, his ignorance needs to originate from a fault of its own, be it active or 

passive. Dinstein illustrates this with an example from the American Military Tribunal, the High 

Command case
304

: 

“There must be a personal dereliction. That can occur only where the act is directly traceable to 

him or where his failure to properly supervise his subordinates constitutes criminal negligence 
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on his part. In the latter case it must be a personal neglect amounting to a wanton
305

, immoral 

disregard of the action of his subordinates amounting to acquiescence.” 

Another judgment, by the International Military Tribunal for the Far East, confirms this concisely 

by stating two sets of circumstances in which command responsibility manifests itself: 

“(1) They had knowledge of that such crimes were being committed, and having such knowledge 

they failed to take such steps as where within their power to prevent the commission of such 

crimes in the future, or 

(2) They are at fault in having failed to acquire such knowledge.”
306

 

The same spirit was captured and codified in Art. 86 (2) Protocol I: 

“The fact that a breach of the Conventions or this Protocol was committed by a subordinate does 

not absolve his superiors from penal or disciplinary responsibility, as the case may be, if they 

knew, or had information which should have enabled them to conclude in the circumstances at 

the time, that he was committing or was going to commit such a breach and if they did not take 

all feasible measures within their power to prevent or repress the breach.” 

Liability of the commander can only be established when he willingly ignored information that 

should have been sufficient to make him realise the gravity of acts committed by his 

subordinates. Special attention must be paid to the timeframe in which this information was 

available. No one can be found culpable of not knowing information that was only divulged late 

or incomplete
307

. Important remarks are to be made however, when it comes to information. Even 

incomplete information can give rise to the duty to further investigate that information and 

consequently, to culpability when failing to act accordingly by the commander
308

. Also 

interesting is the fact that not only official reports, but even ‘reputable media accounts’ about 
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committed war crimes might serve as information commanders should act upon
309

. Furthermore, 

a commander who is temporarily absent from his headquarters cannot be excused
310

. 

Later expressions of the articulated reasoning can be found in Art. 7 (3) of the Statute for the 

International Criminal Tribunal for the Former Yugoslavia: 

“The fact that any of the acts referred to in articles 2 to 5 of the present Statute was committed by 

a subordinate does not relieve his superior or criminal responsibility if he knew or had reason to 

know that the subordinate was about to commit such acts or had done so and the superior failed 

to take the necessary and reasonable measures to prevent such acts or to punish the perpetrators 

thereof.” 

Clarification of this clause is provided by the official commentary by the UN Secretary-General: 

“A person in a position of superior authority should, therefore, be held individually responsible 

for giving the unlawful order to commit a crime under the present statute. But he should also be 

held responsible for failure to prevent a crime or to deter the unlawful behaviour of his 

subordinates. This imputed responsibility or criminal negligence is engaged if the person in 

superior authority knew, or had reason to know, that his subordinates were about to commit or 

had committed crimes and yet failed to take the necessary and reasonable steps to prevent or 

repress the commission of such crimes or to punish those who had committed them.” 

Again, criminal negligence in emphasised. This serves to clarify that there must be an actual fault 

by the commander and not just a deplorable concurrence of circumstances. More recently, the 

Rome Statute has also sought to give a comprehensive explanation on command responsibility in 

Art. 28: 

“In addition to other grounds of criminal responsibility under this Statute for crimes within the 

jurisdiction of the Court: 

(a)     A military commander or person effectively acting as a military commander shall be 

criminally responsible for crimes within the jurisdiction of the Court committed by forces under 
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his or her effective command and control, or effective authority and control as the case may be, 

as a result of his or her failure to exercise control properly over such forces, where:  

(i)     That military commander or person either knew or, owing to the circumstances at 

the time, should have known that the forces were committing or about to commit such crimes; 

and 

(ii)     That military commander or person failed to take all necessary and reasonable 

measures within his or her power to prevent or repress their commission or to submit the matter 

to the competent authorities for investigation and prosecution.  

(b)     With respect to superior and subordinate relationships not described in paragraph (a), a 

superior shall be criminally responsible for crimes within the jurisdiction of the Court committed 

by subordinates under his or her effective authority and control, as a result of his or her failure 

to exercise control properly over such subordinates, where:  

(i)     The superior either knew, or consciously disregarded information which clearly 

indicated, that the subordinates were committing or about to commit such crimes; 

(ii)     The crimes concerned activities that were within the effective responsibility and 

control of the superior; and 

(iii)     The superior failed to take all necessary and reasonable measures within his or 

her power to prevent or repress their commission or to submit the matter to the competent 

authorities for investigation and prosecution.” 

The main novelty in this provision is the explicit statement that liability of civilian commanders 

is possible. Nevertheless, the conditions under which they are liable, have been made tightened. 

Effective control and authority must proven, whereas this might be assumed in a military 

context
311

. Furthermore, the requirement of negligence is more strict and requires ‘conscious 

disregard’
312

. The fact that civilian superiors could be subject to the law of international armed 

conflict has considerable consequences. Just think of Ministers of Defence or even Presidents, for 

example in the USA where they are regarded ‘Commander in Chief’. Applied to the drones issue, 
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this might have disquieting implications for President Obama and his predecessor Bush Jr, as 

well as the Ministers and Secretaries of State. The same goes for the involvement of the CIA, 

who do not have military status, in many drone operations. To again cite the Celebice case: 

“[T]he Appeals Chamber does not consider that the rule is controversial that civilian leaders 

may incur responsibility in relation to acts committed by their subordinates or other persons 

under their effective control.”
313

 

C. Defences 

War crimes, like any international crime consist of two parts, an objective and a subjective part. 

The objective part is the criminal act or actus reus and the subjective part is the criminal intent or 

mens rea. The latter can also be mere criminal consciousness. Admissibility of war crimes 

usually contains that the subjective part is ‘missing’, either through ignorance, mistake or 

circumstances. The absolute necessity of the mens rea being present can be read in Art. 30 of the 

Rome Statute: 

“1. Unless otherwise provided, a person shall be criminally responsible and liable for 

punishment for a crime within the jurisdiction of the Court only if the material elements are 

committed with intent and knowledge.  

2. For the purposes of this article, a person has intent where: 

(a)     In relation to conduct, that person means to engage in the conduct; 

(b)     In relation to a consequence, that person means to cause that consequence or is aware 

that it will occur in the ordinary course of events. 

3. For the purposes of this article, "knowledge" means awareness that a circumstance exists 

or a consequence will occur in the ordinary course of events. "Know" and "knowingly" 

shall be construed accordingly.” 

1. Admissible Defences 

a) Mistake of Fact 

Art. 32 (1) of the Rome Statute states that: 
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“1. A mistake of fact shall be a ground for excluding criminal responsibility only if it negates the 

mental element required by the crime.” 

This defence contains an honest mistake in facts which, if true, would have rendered the act legal. 

It is a manifestation of the old principle of ignorantia facti excusat. Obviously, the admissibility 

of such a defence depends completely on the credibility of an honest mistake. For example, if a 

drone strike were to be carried out on a fortified settlement, claimed by local intelligence to be a 

stronghold of Al-Qaeda warriors and no visual counter-evidence to negate this, the strike would 

be acceptable. If later, children turned out to be in the building, that might be accepted as an 

honest mistake of fact. 

b) Mistake of Law 

Art. 32 (2) of the Rome Statute contains the second leg of the ignorance defence: 

“2. A mistake of law as to whether a particular type of conduct is a crime within the jurisdiction 

of the Court shall not be ground for excluding criminal responsibility. A mistake of law may, 

however, be a ground for excluding responsibility if it negates the mental element required by 

such a crime, or as provided for in article 33
314

.” 

As can be read, mistake of law is not automatically an excuse for war crimes; ignorantia juris 

non excusat. The obligation to disseminate their context among armed forces and civilians alike 

is enshrined in the Geneva Conventions and the Protocol I
315

. However, as put forward in the 

Peleus case: ‘no sailor and no soldier can carry with him a library of international law, or have 

immediate access to a professor in that subject’
316

. A witty way of stating an obvious fact, that it 

is impossible to rule out any mistake law by the entirety of forces. Hence, a mistake in law 

negating the mens rea can never be completely excluded.  

As in many other rules of international law, a fair balance has to be stricken. This implies a sort 

of bonus pater familias test, as an obviously criminal act can never be excused by mistake of law. 

For example, if a drone strike were to be carried out on a group of people who were impossible to 
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identify as being civilians or combatants, no person could invoke that he did not know of the 

principle of distinction embedded in international humanitarian law. True as this might be 

factually, any reasonable person would know better than to fire on a group of people without 

knowing their status. Yet these kinds of incidents have occurred more than once
317

. 

c) Insanity 

Art. 31 (1) (a) exonerates war criminals from criminal responsibility in the case of a mental 

disease or illness that renders them unable to make moral judgments: 

“1. In addition to other grounds for excluding criminal responsibility provided for in this Statute, 

a person shall not be criminally responsible if, at the time of that person's conduct: 

(a)     The person suffers from a mental disease or defect that destroys that person's capacity to 

appreciate the unlawfulness or nature of his or her conduct, or capacity to control his or her 

conduct to conform to the requirements of law;” 

As in many areas of international or domestic law, the average person is taken as reference and 

the presumption is made that the average person is capable of determining what is morally right 

or wrong. Noteworthy is also that the provision entails cumulative conditions; there must be a 

proven disease or illness and the capacity to appreciate or control conduct must be destroyed.  

This specific defence could in time become increasingly relevant for the use of drones, as severe 

psychological conditions have been established with drone operators
318

. It will be interesting to 

see how future judges will deal with drone operators breaching rules of international 

humanitarian law, claiming that they have only done so due to the specific mental consequences 

connected to flying drones.  

d) Intoxication 

Art. 31 (1) (b) excludes criminal responsibility in the case of intoxication with alcohol, narcotics 

or medicin: 
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“1. In addition to other grounds for excluding criminal responsibility provided for in this Statute, 

a person shall not be criminally responsible if, at the time of that person's conduct: 

... 

(b)     The person is in a state of intoxication that destroys that person's capacity to appreciate 

the unlawfulness or nature of his or her conduct, or capacity to control his or her conduct to 

conform to the requirements of law, unless the person has become voluntarily intoxicated under 

such circumstances that the person knew, or disregarded the risk, that, as a result of the 

intoxication, he or she was likely to engage in conduct constituting a crime within the jurisdiction 

of the Court;” 

The wordings of this provision are awkward, as they rightfully exclude self-induced intoxication 

in situations where conducting war crimes is foreseeable, yet by stating this as the exception, it 

still allows for self-induced intoxication as a defence in other situations. It is a sheer impossible 

task to contrive such a situation. Drunk boy-scouts wandering accidentally into a drone command 

centre, able to operate the control panel and firing at what they think are zombies? Self-induced 

intoxication as a defence for such a grievous thing as a war crime borders on the absurd
319

. 

Luckily (and not surprisingly) there are no known precedents of persons accused of war crimes 

avoiding responsibility by means of this defence
320

. As this specific provision is of little practical 

use for drones, I won’t elaborate on it any further. 

e) Legitimate Self-Defence 

Art. 31 (1) (c) contains the most obvious and commonly used defence: 

“1. In addition to other grounds for excluding criminal responsibility provided for in this Statute, 

a person shall not be criminally responsible if, at the time of that person's conduct: 

... 

 (c)     The person acts reasonably to defend himself or herself or another person or, in the case 

of war crimes, property which is essential for the survival of the person or another person or 
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property which is essential for accomplishing a military mission, against an imminent and 

unlawful use of force in a manner proportionate to the degree of danger to the person or the 

other person or property protected. The fact that the person was involved in a defensive 

operation conducted by forces shall not in itself constitute a ground for excluding criminal 

responsibility under this subparagraph;” 

Legitimate self-defence, as discussed supra, is probably the most common defence for the use of 

force in general. The possible difficulties will not be elaborated on, as they have been discussed 

extensively above. Worth noting in this specific paragraph of the provision is the recurrent 

phenomenon of a proportionality test
321

 and that even property can be a righteous cause for 

legitimate self-defence. 

f) Duress 

This particular defence is recognised in Art. 31 (1) (d) of the Rome Statute: 

“1. In addition to other grounds for excluding criminal responsibility provided for in this Statute, 

a person shall not be criminally responsible if, at the time of that person's conduct: 

... 

(d)     The conduct which is alleged to constitute a crime within the jurisdiction of the Court has 

been caused by duress resulting from a threat of imminent death or of continuing or imminent 

serious bodily harm against that person or another person, and the person acts necessarily and 

reasonably to avoid this threat, provided that the person does not intend to cause a greater harm 

than the one sought to be avoided. Such a threat may either be: 

(i)     Made by other persons; or 

(ii)     Constituted by other circumstances beyond that person's control.” 

A provision which has often induced debate. It implies that the subjective element has been taken 

away, either by other persons or by circumstances, amounting to respectively coercion and 

necessity. Should the subjective element not be taken away, then the act would constitute a war 
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crime. The person committing the crime however, had no moral choice due to the threat of death 

or serious bodily harm with regard to himself. This lack of moral choice has been criticised 

severely. Especially when it comes to taking the lives of other people. 

Dinstein distinguishes three qualifications defining the applicability of the duress defence
322

. 

Firstly, hard evidence is required that the offended would never have committed the war crime 

but for the duress. Secondly, a proportionality test is to be carried out between the harm inflicted 

due to duress and the harm sought to be avoided. When for example a soldier commits a war 

crime for fear of losing his authority within the group, there is an obvious difference in possible 

harm and the defence of duress can never stand. Thirdly, it is highly contested whether the 

defence of duress can ever be accepted in the case of murder.  

Arguments in favour of the possibility of exculpating murder because the offender’s own life was 

in danger, can be found in the Einsatzgruppen case
323

. In this trial on the extermination of Jews 

by Nazi extermination squads, the following was said: 

“[T]here is no law which requires that an innocent man must forfeit his life or suffer serious 

harm in order to avoid committing a crime which he condemns.”
324

 

Fifty years later however, another influential court, the International Criminal Tribunal for the 

Former Yugoslavia noted that: 

“[D]uress cannot afford a complete defence to a soldier charged with ... war crimes in 

international law involving the taking of innocent lives.”
325

 

“If domestic law denies duress as a defense where a single innocent life is lost from action under 

duress, the judges concluded that international law cannot admit duress in cases that involve the 

killing of innocent human beings on a large scale.”
326
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After assessing many domestic legal systems, the majority of the judges found that an exception 

often exists (mainly in common law) with regard to murder, when possible defences for criminal 

acts are discussed. Taking this into account, they decided that no rule of customary international 

law could have crystallised. Accordingly, there is no reason why duress should be accepted as an 

exculpating ground for murder. Dinstein concurs by stating that allowing duress as an excuse for 

murder would amount to admitting that one life is more valuable than another
327

. A complete lack 

of moral choice is never the fact, even when it is a choice between life and death. He claims that 

by allowing a person to kill in order to save his own life, we would allow him to play God. One 

could allege that that is somewhat farfetched. When for example someone is forced to kill under 

lest his children would be tortured and killed, that may very well be an acceptable defence for a 

judge to take in account.  Nevertheless it is unmistakably so that allowing people to kill under the 

defence of duress, would open a door to undesirable consequences and possibly intolerable 

abuses.  

With regard to drones, this rule could be relevant when drones are set out to assist or rescue 

troops on the ground who are in severe danger. Can the drone operator kill in the face of possible 

human loss on his own side and afterwards claim duress? It seems to me that this might be the 

fact in specific cases, yet not in such cases as would amount to war crimes. It is hard to think of 

an act amounting to a war crime, committed by drones and excusable through the defence of 

duress. Perhaps when a substantial number of his own soldiers are in danger and the drone 

operator can rescue them by killing a person, but that would probably better qualify as legitimate 

selfd-defence. 

2. Inadmissible Defences 

a) Obedience to National Law 

Any provision of domestic law conflicting with obligations under the law of international armed 

conflict, are annulled by international law. Or as the American Military Tribunal put it in the 

High Command
328

 case: 

“International common law must be superior to and, where it conflicts with, take precedence 

over national law or directives issued by any national governmental authority. A directive to 
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violate international criminal common law is therefore void and can afford no protection to one 

who violates such law in reliance on such a directive.” 

Another, even stronger, wording was used by the American Military Tribunal in the Justice case 

The idea that national law might constitute a defence is based on a basic misconception. When 

war crimes are ordered by national law, enacting that national law does not offer a defence, but 

even amounts to complicity
 329

. 

b) Obedience to Superior orders 

The fact that somebody committed a war crime by obeying superior orders is not a defence at all. 

It can, at its best, serve as ground for mitigation of punishment, but this relates only to the 

evaluation of the punishment, not the criminal responsibility. This theory can be found in Art. 8 

of the London Charter and endorsed by the International Military Tribunal in Nuremberg
330

. Art. 

33 (1) of the Rome Statute on the other hand, explains the superior order paradigm in an 

alternative context. It gives three cumulative conditions for superior order to qualify as defence, 

but when assessed closely, these are clearly just an application of the mistake of law defence:  

“1. The fact that a crime within the jurisdiction of the Court has been committed by a person 

pursuant to an order of a Government or of a superior, whether military or civilian, shall not 

relieve that person of criminal responsibility unless: 

(a)     The person was under a legal obligation to obey orders of the Government or the 

superior in question; 

(b)     The person did not know that the order was unlawful; and 

(c)     The order was not manifestly unlawful. 

2. For the purposes of this article, orders to commit genocide or crimes against humanity are 

manifestly unlawful.” 
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The same reasoning can be applied to mistake of fact or duress, combined with superior orders. 

This means that superior order on itself can never constitute an admissible defence, as stated 

before, but it can be intertwined with an admissible defence.
331

 For example, a drone operator 

receiving the command to bomb a specific military target. To the operator’s mind and within his 

knowledge, the target is legitimate, so he carries out the order, although he might not have done it 

on his own accord. Afterwards, the target turns out to be a hospital. The drone operator could be 

relieved from criminal responsibility, not merely because he was following superior orders, but 

because he was bona fide convinced that the target was legitimate so that a mistake of fact 

defence could be invoked. Note that the mistake of fact could be induced by the superior order, 

making it an essential part of the defence. Confirmation of this view can be found in the 

Erdemovic case
332

: 

“We subscribe to the view that obedience to superior orders does not amount to a defence per se 

but is a factual element which may be taken into consideration in conjunction with other 

circumstances of the case in assessing whether the defences of duress or mistake of fact are made 

out.” 

c) Official Positions and Immunities 

An often used defence for Heads of State or other protected persons like diplomats or ministers. 

These immunities however are procedural in nature, whereas criminal responsibility comes down 

to substantive law. Consequently war criminals may be protected for a certain period or certain 

defences, but this does not mean that the war criminals are suddenly exonerated from their 

criminal responsibility
333

. 

Art. 27 of the Rome Statute leaves little doubt on the issue: 

“1. This Statute shall apply equally to all persons without any distinction based on official 

capacity. In particular, official capacity as a Head of State or Government, a member of a 

Government or parliament, an elected representative or a government official shall in no case 
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exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, 

constitute a ground for reduction of sentence.  

2. Immunities or special procedural rules which may attach to the official capacity of a person, 

whether under national or international law, shall not bar the Court from exercising its 

jurisdiction over such a person.” 

The existence of state responsibility does not exclude criminal liability for persons acting on 

behalf of that state
334

. This means that Ministers of Defence or even Presidents could be held 

responsible for war crimes under their supervision, while acting as an organ of state. With regard 

to the use of drones, that conclusion has serious implications for the American superior 

commanders. 

D. Commanding Officers 

Commanders in the field often function as a go-between with a pass-through function from the 

commanders in chief to the soldiers in the field. Although they may have far reaching military 

responsibilities, they still fall under the same rule as ordinary soldiers. They cannot be charged 

for passing orders which are not manifestly in breach of international law. Despite the fact that 

these commanders have an intermediate function and accordingly higher responsibility, it cannot 

be expected from them to assess disputable legal issues, especially not under the specific 

circumstances of war. An assumption can be made up to a certain degree, that orders coming 

from his superiors are well advised and legally correct
335

. 

British and American military manuals have been adjusted after the WW II trials, where superior 

orders were all too often invoked by persons having committed (war) crimes under the Nazi 

regime. Although the USA manual does not refer explicitly to manifest illegality, it does mention 

that soldiers are only obliged to obey “lawful orders”
336

: 

“a. The fact that the law of war has been violated pursuant to an order of a superior authority, 

whether military or civil, does not deprive the act in question of its character of a war crime, nor 
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does it constitute a defense in the trial of an accused individual, unless he did not know and could 

not reasonably have been expected to know that the act ordered was unlawful. In all cases where 

the order is held not to constitute a defense to an allegation of war crime, the fact that the 

individual was acting pursuant to orders may be considered in mitigation of punishment. 

b. In considering the question whether a superior order constitutes a valid defense, the court 

shall take into consideration the fact that obedience to lawful military orders is the duty of every 

member of the armed forces; that the latter cannot be expected, in conditions of war discipline, to 

weigh scrupulously the legal merits of the orders received; that certain rules of warfare may be 

controversial; or that an act otherwise amounting to a war crime may be done in obedience to 

orders conceived as a measure of reprisal. At the same time it must be borne in mind that 

members of the armed forces are bound to obey only lawful orders”
337

 

As concluded in the cases mentioned in this chapter, the manual repeats that the argument 

superior orders can at its best serve as a ground for mitigation and not as a defence per se. 

Moreover, it can never serve as any ground for mitigation when the order is manifestly illegal, 

that is if it is ‘on its face’ clear that such an act could never be allowed under international or any 

other law. 

1. Superior Orders and Protocol I 

Despite the importance and its recurrent character, the defence of superior orders is neglected in 

the text of Protocol I. The Protocol only states that commanders bear responsibility when their 

troops fail to act according to the Conventions and the Protocol
338

, as well as emphasising the 

commanders’ duty to ‘prevent, suppress and report’ possible breaches of the Conventions and the 

Protocol
339

. This obvious gap in the Protocol is definitely a missed chance. By lack of a codified 

provision in international humanitarian law, customary law must be presumed to prevail on the 

matter. In order to ‘assist the military man’, Green sets out six basic principles for national 

authorities to communicate to their armed forces
340

: 
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“i. Lawful orders issued by superiors to subordinates under their command shall be obeyed by 

these subordinates. 

ii. There shall be a presumption that all orders issued by superiors to their subordinates are in 

fact legal. 

iii. If an order obviously entails the commission of a criminal act it shall not be obeyed. 

iv. No subordinate shall be liable to court martial or other disciplinary proceedings for refusing 

to obey such an order. 

v. Should a subordinate obey such an order, the surrounding circumstances shall be taken into 

consideration in order to ascertain whether the order may be pleaded in mitigation of 

punishment. The tribunal shall also examine the personal characteristics, such as age, education 

and intelligence of the accused, in considering mitigation. 

vi. In assessing whether the order in question obviously involves the commission of a criminal 

act, the tribunal shall examine whether the order was so obvious to other persons in similar 

circumstances as the accused, that is to say, not to the reasonable man, but to the reasonable 

soldier faced with the same factual situation as the accused.” 

A few remarks can be made about these principles. Positive is that the assessment of accused 

soldiers includes their personal characteristics. This provides a useful tool in obtaining a fair and 

just judgment. Remarkable is that again the ‘reasonable soldier’ criterion is used, vague though it 

is. Deplorable is the fact that there are still no criteria or directives as to what amounts to 

‘obvious criminal acts’. After all, the crux of the problem lies precisely in that appreciation. 

If these principles are used as a directory to assess the case, the outcome would not be that much 

different from the one described supra, yet it would have some noteworthy consequences. The 

fifth and sixth principle in particular are interesting with regard to drone operators. The pilots 

selected to operate the drones are often young and inexperienced
341

, making them more 

mouldable and susceptible to crooked morals and standards than seasoned veterans. This ‘tactic’ 
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of the commanding officers responsible, besides being questionable, could serve as a mitigating 

factor in assessing the criminal responsibility of the actual operators. 

2. Mitigation of Punishment 

Although superior orders can never be a substantial defence, it might help mitigate the 

punishment. Especially when soldiers of lower rank are involved, it could be acceptable to 

suppose that the superior orders were an essential factor in the commitment of war crimes. 

Therefore, there have been cases where courts have shown leniency when the defence of superior 

orders was invoked
342

. The International Military Tribunal has however emphasised that again a 

‘reasonable soldier’ test is required. When acts are so horrid and gruesome that a normal soldier 

would not execute them, even when given orders, then mitigation can never be allowed
343

: 

“Superior orders, even to a soldier, cannot be considered in mitigation where crimes as shocking 

and extensive have been committed consciously, ruthlessly, and without military excuse or 

justification.” 

Applied to the case, this would have as a consequence that the drone operator who fired the 

Hellfire missiles at Mehsud’s house would probably not qualify for mitigation of punishment. It 

was clear that he was on top of a civilian house, with other people alongside him, none of which 

were of  status that justified elimination. Any soldier should have the common sense not to carry 

out such an order. Invoking that he only did this because of superior orders would be inacceptable 

as a defence or even a mitigation of punishment. 

E. Conclusion 

Responsibility is perhaps the most defiant issue in the context of drones. A lot of different actors 

with various levels of command are involved in any situation of armed conflict. But the feature of 

long-distance warfare and the unmanned character of drones gives the matter yet another 

dimension. The dependence on local intelligence and the inherent restrictions concerning the 

drones’ actions often makes it problematic to take well-founded decisions. Despite these facts, 

there is still a substantial part of autonomous decision making in the process for the pilot and his 

crew.  
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In case of an armed conflict, whether international or not, there are certain humanitarian 

standards to be met, enshrined in common Art. 3 of the Geneva Conventions. Any person not 

taking part in hostilities shall be treated with due respect. He shall not be subjected to violence, 

inhumane or degrading treatment, he shall not be taken hostage and he shall not be denied the 

right to a fair trial. When a party fails to fulfil these obligations by engaging in murder, torture, 

deportation or other acts mentioned supra, then that state is under a duty to commence 

procedures against the offenders. 

There are however a few defences that an offender can plead to his advantage. The most common 

defences are an honest mistake in fact or law. Many cases can be thought of where this would be 

a legitimate excuse. It is after all factually impossible to provide every member involved in 

armed conflict with all required knowledge and even the most sapient professor sometimes 

misses. Another reasonable defence is that of legitimate self-defence. Less likely to occur are 

insanity of intoxication, as they are often very subjective and hard to judge. The most problematic 

defence however is that of duress. In this case, the moral choice of whether or not to commit a 

crime has been taken away by either another person or circumstance. That is a very problematic 

premise, as it requires solid evidence and induces a severe proportionality test. Especially when 

murder is committed, it will be nearly impossible to plead any form of duress that would excuse 

the taking of another human’s life. 

Other defences are in all circumstances inadmissible. Obedience to national law, obedience to 

superior orders or official positions and immunities never take away a person’s criminal 

responsibility. They can influence the punishment or temporarily shield the offender from 

prosecution, but they never affect the criminal responsibility itself. 

The last part of the chapter discusses the complexities of responsibility in command situations. 

Throughout history superior orders have been advanced as a defence for committing (war) 

crimes. The most illustrious examples can be found in the trials about Nazi Germany and Former 

Yugoslavia. Despite the recurrent character of this defence, it is rarely accepted before court. As 

discussed supra, obvious criminal acts can never be excused by superior orders. Every soldier, 

although in case of reasonable doubt he can rightfully assume that orders from his superior are 

lawful, has to pass the ‘reasonable soldier’ test in order to invoke superior orders as a defence. 

Moreover, even when it is accepted that superior orders were an essential attribution to the crime, 
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it can still only serve as a ground for mitigation of punishment, not as a defence absolving 

responsibility. 
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IX. Conclusion 

 

The use of unmanned drones poses a variety of problems with regard to international law. Their 

specific characteristics make them a unique tool in modern warfare. Their autonomy, their 

accuracy and the fact that they preclude the loss of human life are irrefutable assets for the party 

deploying them. None of these assets form an unlawful feature in international weapons law. The 

way drones are deployed however could lead to many problematic situations. This may even be 

the most important issue under discussion in this dissertation. When looking at concrete examples 

of the use of drones, such as in the case, it is apparent how all of the basic targeting principles of 

Protocol I may be infringed when using drones without due diligence. 

The prohibition of indiscriminate attacks, the obligation to distinguish between civilians and 

combatants at all times and take necessary precautions to protect civilians as much as possible are 

easily contravened in operations where drones are involved. As they are operated thousands of 

miles away from their deployment area, the processing of information is often flawed or 

incomplete. Decisions based on this flawed intelligence are likely to lead to intolerable results 

under international targeting law.  

These basic principles are enshrined in Protocol I, to which neither the USA nor Pakistan are 

party. Nevertheless a substantial part of the protocol represents codification of already existing 

customary law. This already existing customary law is applicable to any state, moreover so when 

that state has been adhering to this customary principles for a considerable time. If we combine 

these findings with the fact that the case is an illustration rather than a concrete research object, 

the basic principles of Protocol I constitute a useful yardstick in determining how drones can be 

employed lawfully. 

Another problem under international law is defining in what situations the use of drones could be 

allowed under international law. Due to their unmanned nature and the specific context wherein 

they are used, the traditional concepts of armed conflict and self-defence no longer suffice. 

International terrorism has confronted states with considerable attacks by non-state entities and 

the need for a new way of responding.  
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As a consequence, the traditional concept of self-defence as contained in art. 51 of the UN 

Charter required a broader scope in order to effectively tackle the challenges confronting the 

traditional state paradigm. An attempt has been made by states to stretch the traditional concept  

so far as to allow for an anticipatory or pre-emptive self-defence. This bold theorem however has 

no general support amongst the international community today. The risk of opening the doors to a 

policy of aggression is too big and could endanger the fragile balance between military objectives 

and humanitarian concerns. 

Targeted killing deserves special attention when discussing the use of drones. The phenomenon 

of governments agents killing people who do not fall under the protected status of combatants 

under international law, is highly contentious and gives rise to concern with regard to 

international humanitarian law, human rights and the use of force. The use of drones and targeted 

killing are often identified with each other, as drones often engage in operations that could be 

qualified as targeted killings and are by far the most well-known and illustrious example of what 

targeted killings are. 

The practice of targeted killing collides with many obligations of international law. Those states 

using drones regularly have tried to exploit grey areas of the law in order to achieve their military 

objectives without being restrained by the ius ad bellum or ius ad bello. It is however completely 

unacceptable to let states skip through the paradigms of interstate force, international 

humanitarian law and human rights law and apply whatever is convenient. Targeted killing is an 

unlawful use of force infringing on state sovereignty, often breaches humanitarian standards and 

downright violates human rights. 

The last part of the dissertation discusses the consequences for people committing criminal acts 

with drones. All persons involved in the operation can be held responsible for their mistakes. 

When the minimum humanitarian standards to be upheld in any armed conflict are trespassed, 

individual responsibility can be inferred. As in any criminal provision there are also defences 

capable of absolving that responsibility. The most common and likely to be accepted are mistake 

of law or fact and cases of legitimate self-defence. Furthermore there are some rather dubious 

defences and some that will simply not be admitted, such as obedience to national laws or 

superior orders. 
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The latter however leads to a more complex issue. Much ink has been spilled about the influence 

of superior orders on the responsibility and punishment of offenders. The trend seems to be that 

superior orders at their best can lead to mitigation of punishment. Furthermore it will have to be 

invoked together with a mistake of fact or law in order to be admitted as ground for mitigation. 

Because although it is natural for soldiers to follow superior orders, as a certain degree is required 

for any army to function, they nevertheless have a sort of due diligence test to pass. If the average 

reasonable soldier would not have acted as the offender has, because the acts were of an 

obviously criminal nature, then there cannot be a ground for mitigation. 

In order to remedy these hazards, it would be useful to situate drones within the context of 

contemporary law. By deriving which existing international rules are applicable to this new 

phenomenon in international law, it is possible to draw a legal framework wherein drones can be 

used. By demarcating clear boundaries, the parties employing drones would have proper 

guidance, while no longer being able to rely on the undefined status of drones to justify 

objectionable behaviour. The parties against whom the drones are used could invoke proper 

protection and enforce their rights under international law. The combination of these factors 

should lead to an internationally accepted policy for the use of drones. Whether this will actually 

happen and to what extent, is however a matter of political goodwill rather than a juridical 

challenge. There is no decisive answer to the research question.  
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We live in a world where there are actual fleets of robot assassins patrolling the skies. At some 

point there, we left the present and entered the future. 

-Randall Munroe 

 

 

 

 

 

 

(Credits to xkcd.com for the comic and constructive procrastination.) 
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Samenvatting 

 

Inleiding  

Op 5 Augustus 2009 zit Baitullah Mehsud op het dak van het huis van van zijn schoonouders in 

Zuid-Waziristan, Pakistan. Hij is de vermeende leider van de Taliban in Pakistan en van de meest 

gezochte doelwitten van de Amerikaanse CIA. Wanneer de videobeelden die een Predator drone 

heeft gemaakt bevestigen dat het wel degelijk hun zo gezochte doelwit is, beveelt de CIA de 

lancering van twee AGM-114 Hellfire raketten. Elf mensen vinden de dood: Baitullahs vrouw, 

haar ouders en zeven lijfwachten. 

De aanval lokt heel wat reactie uit en wordt door de pers wereldwijd verspreid. De Amerikaanse 

tactieken en hun gevolgen doen heel wat wenkbrauwen fronsen. Hoe worden dergelijke aanvallen 

uitgevoerd? Waar passen deze drones in het bestaande internationaalrechtelijke kader? Wie 

draagt de verantwoordelijkheid? Deze en vele andere vragen met betrekking tot wettelijke 

kwesties als menselijkheid, schuld, noodzaak en proportionaliteit zullen bestudeerd worden in 

deze verhandeling. 

‘Unmanned Aerial Vehicles’ of ‘drones’ zijn een relatief nieuwe verschijning in gewapende 

conflicten. Een resem op afstand bestuurde machines, oorspronkelijk bedoeld voor verkenning en 

informatievergaring, nu uitgerust met raketten en in staat om bewegende doelwitten te liquideren. 

Zo zijn drones geëvolueerd van een handig hulpmiddel in de lucht tot een multi-inzetbaar 

wapentuig met een stijgende populariteit. De flexibiliteit, de lange autonomie en de capaciteit om 

in onherbergzame gebieden te opereren hebben de drone op korte tijd tot een geliefd wapen 

gemaakt. Die populariteit is nochtans niet alleen aan zijn polivalentie te danken, maar ook aan het 

feit dat er geen soldaten meer in gevaar worden gebracht. 

Deze voordelen hebben er toe geleid dat drones alsmaar meer gebruikt worden, wat helaas ook 

leidt tot alsmaar meer meldingen van misbruik. Veel burgerslachtoffers, onwettelijke executies en 

straffeloosheid onder de daders zijn de meest gehoorde klachten. Om deze aantijgingen te 

evalueren en een mogelijke oplossing te vinden, zal ik proberen om deze nieuwe speler op het 

oorlogstoneel te plaatsen binnen het bestaande wettelijke kader. Als pedagogisch hulpmiddel heb 
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ik gekozen om een waargebeurde zaak te gebruiken, aan de hand waarvan bepaalde zaken in deze 

verhandeling zal illustreren. 

De feiten van die zaak zullen, aan de hand van de beschikbare informatie, verder uiteen worden 

gezet in Hoofdstuk 2 teneinde een duidelijk beeld van de situatie te schetsen. Vervolgens zal ik 

trachten het toepasselijke wettelijke kader af te leiden uit het bestaande internationaal recht. Daar 

onbemande drones een nieuwigheid vormen in de hedendaagse oorlogen, is hun precieze context 

binnen het internationaal recht nog niet bepaald. Tenslotte zal ik dan ook het afgeleide wettelijke 

kader toepassen op de zaak en door middel van hypotheses trachten te verduidelijken waar, 

wanneer, hoe en door wie deze drones ingezet kunnen worden op een wijze die strookt met het 

internationaal recht. 

De verhandeling zal in Hoofdstuk III bespreken aan welke voorwaarden wapens moeten voldoen 

om als legaal bestempeld te worden. In Hoofdstuk IV & V wordt uit de doeken gedaan in welke 

omstandigheden staten drones wettelijk kunnen inzetten. De volgende twee hoofdstukken gaan 

over specifieke kwesties met betrekking tot drones. Hoofdstuk VI gaat dan weer over de 

specifieke problemen van internationaal terrorisme en Hoofdstuk VII behandelt de problematiek 

van gerichte executies of ‘targeted killings’. Tenslotte worden de bijzonderheden van de schuld 

in voor misdaden in gewapende conflicten toegelicht. Hoofdstuk IX tenslotte zal trachten de 

bevindingen samen te vatten en een antwoord te geven op de vraag: zijn drones wettelijk 

toegestaan onder het huidige internationaal recht? 

Corpus  

Het moge dus duidelijk zijn dat het gebruik van drones een waaier aan problemen stelt met 

betrekking tot internationaal recht. De specifieke eigenschappen maken het een uniek wapen in 

het huidige conflictmodel. Geen enkele van de hierboven genoemde troeven is in se onwettelijk, 

doch de manier waarop ze aangewend worden kan al snel aanleiding geven tot problemen. Dit is 

misschien wel de belangrijkste kwestie in deze verhandeling. Wanneer we concrete voorbeelden 

in acht nemen, zoals de zaak-Baitullah, dan is het al gauw duidelijk hoe de principes van Protocol 

I makkelijk met de voeten worden getreden wanneer men zo vaak drones inzet. 

Het verbod op niet-discriminatoire aanvallen, de verplichting ten allen tijde een onderscheid te 

maken tussen burgers en strijdkrachten en het nemen van de nodige voorzorgsmaatregelen 
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worden al te makkelijk genegeerd wanneer er drones betrokken zijn. De aanvoer van informatie 

is vaak gebrekkig en kan leiden tot ongelukkige beslissingen die een inbreuk op internationaal 

recht vormen. 

Deze basisprincipes zijn vervat in Protocol I, een verdrag dat de VS noch Pakistan geratificeerd 

hebben. Desalniettemin vertegenwoordigt een substantieel deel van dat protocol reeds bestaand 

gewoonterecht. Dit bestond al en blijft ook bestaan na de codificatie, des te meer wanneer het een 

statelijk gebruik is. Als we deze bevindingen combineren met het feit dat de zaak vooral dient als 

illustratie en niet als definitief onderzoeksobject, kunnen we besluiten dat de principes een 

waardevolle maatstaf zijn in het evalueren van drones aan de hand van internationaal recht. 

Een ander probleem met betrekking tot internationaal recht is bepalen in welke situaties het 

gebruik van drones is toegestaan naar internationaal recht. Gezien ze onbemand zijn en rekening 

houdend met de specifieke context waarin ze aangewend worden, volstaan de traditionele 

begrippen ‘gewapend conflict’ en ‘wettelijke zelfverdediging’ niet meer. Internationaal 

terrorisme heeft staten geconfronteerd met aanzienlijk geweld door niet-staatsgebonden entiteiten 

en vraagt een nieuwe manier van reageren. 

Bijgevolg moet de reikwijdte van Art. 51 VN Handvest vergroot worden, teneinde een antwoord 

te bieden op de uitdagingen die zich stellen. Staten hebben reeds gepoogd dit traditionele begrip 

op te rekken tot een anticiperende of zelfs preventieve vorm van zelfverdediging. Deze gewaagde 

theorieën vinden echter weinig bijval van de internationale gemeenschap. Het risico dat zo’n 

theorie de deur openzet naar een agressiever beleid is immers reëel en zou de fragiele balans 

tussen het behalen van militaire doelen en het waken over menselijkheid, in het gedrang brengen. 

‘Targeted killing verdient speciale aandacht wanneer men drones bespreekt. Het verschijnsel 

waarbij overheidsfunctionarissen mensen ombrengen die geen status als strijdkracht hebben naar 

internationaal recht, is ten zeerste omstreden en geeft aanleiding tot diepe zorgen met betrekking 

tot internationaal humanitair recht, mensenrechten en het gebruik van interstatelijk geweld. 

Bovendien worden de begrippen ‘targeted killings’ en drones vaak door elkaar gebruikt, 

aangezien drones zo vaak worden ingezet tijdens dergelijke operaties en er het meest bekende 

uitvloeisel van zijn. 
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De praktijk van ‘targeted killing’ botst met verschillende internationaalrechtelijke verplichtingen. 

Staten die drones gebruiken proberen vaak om grijze zones in de wet te gebruiken in hun eigen 

voordeel, teneinde militaire doelen te verwezenlijken zonder het gevaar te lopen dat ze gehinder 

worden door het ius ad bellum of het ius in bello. Het is nochtans onaanvaardbaar dat staten 

zomaar gaan ‘forumshoppen’ in verschillende internationale wetteksten en er uit kiezen wat hen 

het beste uitkomt. ‘Targeted killing vormt een inbreuk op statelijke soevereiniteit, botst met 

humanitair recht en is vaak een regelrechte schending van de mensenrechten, door het miskennen 

van het recht op leven en het recht op een eerlijk proces. 

Het laatste deel van de verhandeling gaat over de gevolgen voor personen die criminele feiten 

plegen met drones. Elke persoon die betrokken is bij zo’n operatie kan aansprakelijk worden 

gehouden voor zijn fouten. Wanneer zelfs de minimale verplichtingen uit het humanitair recht, 

die hoe dan ook in elk gewapend conflict gerespecteerd dienen te worden, niet nageleefd worden, 

dan zal individuele schuld van toepassing zijn. Zoals in elke strafwet zijn er echter ook 

schulduitsluitingsgronden. De meest gebruikelijke zijn een vergissing naar feit of naar recht en de 

gevallen van wettelijke zelfverdediging. Verder zijn er ook gevallen die onder geen beding 

aanvaard zullen worden, zoals het gehoorzamen van nationale wetten of orders van superieuren. 

Dat laatste leidt nochtans naar een complexe kwestie. Over de invloed van orders van superieuren 

op de schuld en strafmaat van overtreders is al veel gezegd en geschreven. De huidige tendens is 

dat orders van superieuren hoogstens tot een mildere straf kunnen leiden. Bovendien zijn orders 

op zich geen grond tot strafvermindering; ze moeten telkens gepaard gaan met een oprechte 

vergissing in recht of in feite. Want hoewel soldaten er redelijkerwijs van mogen uitgaan dat de 

orders die ze krijgen wettelijk zijn, toch zal geen enkele soldaat zich kunnen beroepen op orders 

van superieuren als reden tot strafvermindering, wanneer die orders overduidelijk crimineel 

waren. 

Conclusie 

Om een oplossingen te vinden voor al deze problemen en gevaren, zou het dus nuttig zijn om 

drones te situeren binnen het bestaande internationaal recht. Door duidelijk te stellen welke regels 

van toepassing zijn op de specifieke situatie van drones, zou het mogelijk zijn duidelijke grenzen 

te stellen waarbinnen ze kunnen opereren. Dit heeft een dubbel voordeel: enerzijds weet de 

gebruiker van de drone waar hij aan toe is en aan welke rechtlijnen hij zich te houden heeft, 
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anderzijds kan hij zich niet meer beroepen op de onbepaalde status van drones binnen het 

internationaal recht. Ook de mogelijke slachtoffers zijn beter af, want hun rechten zijn eveneens 

duidelijk gedefinieerd en kunnen aldus beter worden afgedwongen. De combinatie van beide zou 

in het beste geval kunnen leiden tot een internationaal aanvaard beleid met betrekking tot drones. 

Of dit ook daadwerkelijk zal gebeuren en in welke mate, zal helaas eerder afhangen van politieke 

welwillendheid dan van juridische haalbaarheid. Op de onderzoeksvraag of drones wettelijk 

toegestaan zijn naar internationaal recht is dan ook geen eenduidig antwoord te geven. 

 

 

 

 

 

 

 

 

 

 



116 

 

Bibliography 

 

Legislation 

Resolutions 

Resolution 42/22 of the United Nations General Assembly (18 November 1987), UN Doc. 

A/RES/42/22 (1987). 

Resolution 2625 (XXV) of the United Nations General Assembly (24 October 1970), UN Doc. 

A/RES/25/2625 (1970). 

Resolution 83 of the United Nations Security Council (27 June 1950), UN Doc. S/RES/83 (1950). 

Resolution 450 of the United Nations Security Council (14 June 1979), UN Doc. S/RES/450 

(1979). 

Resolution 678 of the United Nations Security Council (29 November 1990), UN Doc. 

S/RES/678 (1990). 

Resolution 808 of the United Nations Security Council (22 February 1993), UN Doc. S/RES/808 

(1993). 

Resolution 827 of the United Nations Security Council (1993), (25 May 1993), UN Doc. 

S/RES/827 (1993). 

Resolution 1198 of the United Nations Security Council (18 September 1998), UN Doc. 

S/RES/1198 (1998). 

Resolution 1214 of the United Nations Security Council (8 December 1214), UN Doc. 

S/RES/1214 (1998). 

Resolution 1267 of the United Nations Security Council (15 October 1999), UN Doc. 

S/RES/1267 (1999). 

Resolution 1333 of the United Nations Security Council (19 December 2000), UN Doc. 

S/RES/1333 (2000). 



117 

 

Resolution 1368 of the United Nations Security Council (12 September 2001), UN Doc. 

S/RES/1368 (2001). 

Resolution 1373 of the United Nations Security Council (28 September 2001), UN Doc. 

S/RES/1373 (2001). 

Resolution 1378 of the United Nations Security Council (14 November 2001), UN Doc. 

S/RES/1378 (2001). 

Resolution 1441 of the United Nations Security Council (8 November 2002), UN Doc. 

S/RES/1441 (2002). 

Treaty Law 

Charter of the United Nations of 24 October 1945, 1 UNTS XVI. 

Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces 

in the Field of 12 August 1949, Final Record of the Diplomatic Conference of Geneva of 1949, 

Vol. I, Federal Political Department, Bern, 205-224. 

Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked 

Members of Armed Forces at Sea of 12 August 1949, Final Record of the Diplomatic Conference 

of Geneva of 1949, Vol. I, Federal Political Department, Bern, 225-242. 

Convention (III) relative to the Treatment of Prisoners of War of 12 August 1949, Final Record 

of the Diplomatic Conference of Geneva of 1949, Vol. I, Federal Political Department, Bern, 

243-296. 

Convention (IV) relative to the Protection of Civilian Persons in Time of War, 12 August 1949, 

The Geneva Conventions of August 12, 1949, International Committee of the Red Cross, 

Geneva, 153-221. 

Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which 

May be Deemed to be Excessively Injurious or to have Indiscriminate Effects of 10 October 1980 

in SCHINDLER, D., TOMAN, J., “The Laws of Armed Conflicts”, Martinus Nijhoff Publishers, 

1988, 179-184. 



118 

 

Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations 

concerning the Laws and Customs of War on Land of 18 October 1907, The Hague, 1907 in 

SCHINDLER, D., TOMAN, J., “The Laws of Armed Conflicts”, Martinus Nijhoff Publishers, 1988, 

69-93. 

First Additional Protocol to the Geneva Conventions of 12 August 1949 and Relating to the 

Protection of Victims of International Armed Conflicts of 8 June 1977, International Committee 

of the Red Cross, Geneva, 1977. 

International Convention for the Suppression of the Financing of Terrorism of 9 December 1999, 

Resolution of the United Nations General Assembly (9 December 1999) UN Doc. 54/109 (1999). 

International Covenant on Civil and Political Rights of 16 December 1966, Resolution of the 

United Nations General Assembly (16 December 1966), UN Doc. A/2200 (XXI) (1966). 

International Covenant on Economic, Social and Economic Rights of 16 December 1966, 

Resolution of the United Nations General Assembly (16 December 1966) UN Doc. A /2200 

(XXI) (1966). 

Protocol I on Detectable Fragments to the Convention on Prohibitions or Restrictions on the Use 

of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to have 

Indiscriminate Effects of 10 October 1980, International Committee of the Red Cross. 

Protocol II on Prohibitions or Restrictions on the Use of Mines, Booby-traps and Other Devices 

to the Convention on Prohibitions or Restrictions on the Use of Certain Conventional Weapons 

Which May be Deemed to be Excessively Injurious or to have Indiscriminate Effects of 10 

October 1980, International Committee of the Red Cross. 

Protocol III on Prohibitions or Restrictions on the Use of Incendiary Weapons to the Convention 

on Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be 

Deemed to be Excessively Injurious or to have Indiscriminate Effects of 10 October 1980, 

International Committee of the Red Cross. 



119 

 

Protocol IV on Blinding Laser Weapons to the Convention on Prohibitions or Restrictions on the 

Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to 

have Indiscriminate Effects of 10 October 1980, International Committee of the Red Cross. 

Protocol V on Explosive Remnants of War to the Convention on Prohibitions or Restrictions on 

the Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or 

to have Indiscriminate Effects of 10 October 1980, International Committee of the Red Cross. 

Established by the Rome Statute of the International Criminal Court of 17 July 1998, 37 

International Legal Materials 999, UN Doc. A/CONF.183/9. (1998). 

Universal Declaration of Human Rights of 10 December 1948, Resolution of the United Nations 

General Assembly (10 December 1948), UN Doc. 217 A (III) (1948). 

Vienna Convention on the Law of Treaties of 23 May 1969, Vienna, United Nations Treaty 

Series, vol. 1155, 331. 

 

Case Law 

American Military Tribunal, Einsatzgruppen case (USA v. Ohlendorf et al.), Nuremberg, 1948, 

Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 

10 4, 411-471. 

American Military Tribunal, Nuremberg, Hostage case (USA v. List et al.), Nuremberg, 1948, 

Trials of War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 

10 11 1948, 1230-1271. 

American Military Tribunal, The High Command case (USA v. von Leeb et al.), Nuremberg, 

1948, Trials of War Criminals before the Nuernberg Military Tribunals under Control Council 

Law No. 10 11 1948, 462-543. 

American Military Tribunal, Justice case (USA v. Altstoetter et al.), Nuremberg, 1947, Trials of 

War Criminals before the Nuernberg Military Tribunals under Control Council Law No. 10  3 

1948, 954-984. 



120 

 

Court of Appeal, Kawasaki Kisen Kabushiki Kaisha of Kobe v. Bantham S.S. Co. (1939) 2 K.B. 

544. 

ICJ, North Sea Continental Shelf (Republic of Germany v. Netherlands), Judgment, ICJ Reports 

1969. 

ICJ, North Sea Continental Shelf (Federal Republic of Germany v. Denmark; Federal Republic of 

Germany v. Netherlands), Judgment,  ICJ Reports 1969. 

ICJ, Case Concerning the Military and Paramilitary Activities in and against Nicaragua 

(Nicaragua v. United States of America), Judgment, ICJ Reports, 1986. 

ICJ, Legality of the Threat of the Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 1995. 

ICJ, Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, 

ICJ Reports 1996. 

ICJ, Case Concerning the Arrest Warrant (Congo v. Belgium), Judgment, ICJ Reports 2000. 

ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 

Advisory Opinion, ICJ Reports 2004. 

ICJ, Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 

Uganda), Judgment, ICJ Reports 2005. 

International Criminal Tribunal for the Former Yugoslavia, Celebici (Prosecutor v. Delalic et al.), 

Appeals Chamber, The Hague, Case IT-96-21-A, 2001. 

International Criminal Tribunal for the Former Yugoslavia, Prosecutor v. Erdemovic, Appeals 

Chamber, The Hague, Case IT-96-22-A, 1997, American Journal of International Law 111 1998, 

298-373. 

International Military Tribunal for the Far East (Tokyo), 1948, Annual Digest and Reports of 

Public International Cases, 356-367. 



121 

 

PCIJ, Case concerning the Factory at Chorzów (Germany v. Poland), Judgment No. 8, 

Publications of the Permanent Court of International Justice, Series A - No. 9, Collection of 

Judgments, A.W. Sijthoff’s Publishing Company, Leyden, 1927. 

UK Military Court, The Peleus case (In re Eck and Others), Judgment, Annual Digest and 

Reports of Public International Law Cases 13 1948 248-249. 

 

Jurisprudence 

Articles 

BANTEKAS, I., “The Contemporary Law of Superior Responsibility”, American Journal of 

International Law 93 1999, 573-577. 

BEN-NAFTALI, O. & MICHAELI, K.R., “We Must not Make a Scarecrow of the Law”, Cornell 

University International Law Journal 36 2003, 233. 

BLANK, L. R. AND FARLEY, B. R. , “Characterizing United States Operations in Pakistan: Is the 

U.S. Engaged in an Armed Conflict?”, Fordham International Law Journal Vol. 34 2010, 151. 

CROWE, C.N., ‘Command Responsibility in the Former Yugoslavia: The Chances for Succesful 

Prosecution’, University of Richmond Law Review 29 1994, 191-226. 

DAOUST, I., COUPLAND, R., ISHOEY, R., “New Wars, New Weapons? The Obligation of States to 

Assess the Legality of Means and Methods of Warfare”, International Review of the Red Cross 

846 2002, 345-348. 

GOODHART, A.L., “The North Atlantic Treaty of 1949”, La Revue Critique de Legislation et de 

Jurisprudence de Canada 1951. 

JACOBSSON, M., WRANGE, P., “Folkrätten förandras”, Svenska Dagbladet Brännpunkt, 22 

September 2001. 

JENNINGS, R. Y., “The Caroline and McLeod Cases”, American Journal of International Law 32 

1938, 89. 



122 

 

JIA, B.B., ‘The Doctrine of Command Responsibility: Current Problems’, Yearbook of 

International Humanitarian Law 3 2000, 131-159(60) 

KRETZMER, D., “Targeted Killings of Suspected Terrorists”, European Journalm of International 

Law 16/2, 171-212. 

MURPHY, S.D., “Contemporary Practice of the United States”, American Journal of International 

Law 93 1999. 

MERON, T., “International Criminalization of Internal Atrocities”, American Journal of 

International Law 89 1995, 554-569. 

NOLL, G., “USA utmanar folkrätten”, Svenska Dagbladet, 19 September 2001. 

PHILIPP, C.E., WOLFRUM, R., “The Status of the Taliban: Their Obligations and Rights under 

International Law”, Max Planck Yearbook of United Nations Law 6, 2002, 559-570. 

SCHMITT, M. N., “State-Sponsored Assassination in International and Domestic Law”, Yale 

Journal of International Law 1992, 609. 

Books 

AMNEUS, D. & SVANBERG, K., International Peace and Security, Studentlitteratur AB, Lund, 

2004, 419. 

ARENDT, A.C. and BECK, R.J., International Law and the Use of Force, Routledge, London, 

1993, 231. 

BANTEKAS, I., Principles of direct and superior responsibility in international humanitarian law, 

Manchester University Press, Manchester, 2002, 162. 

BOOTHBY, W., Weapons and the Law of Armed Conflict, Oxford University Press, New York, 

2009,  412. 

BOWETT, D.W., Self-Defence in International Law, Manchester University Press, Manchester, 

1958, 294. 



123 

 

BREAU, S., WILMSHURST, E. (eds.), Perspectives on the ICRC Study on Customary International 

Humanitarian Law, Cambridge University Press, Cambridge, 2007, 433. 

BROWNLIE, I., International Law and the Use of Force by States, Oxford University Press, 

Oxford, 1963, 532. 

CONTE, A., Security in the 21st Century: the United Nations, Afghanistan and Iraq, Ashgate 

Publishing, 2005, 320. 

D’AMATO, A., The Concept of Custom in International Law, Cornell University Press, London, 

1971, 286. 

DINSTEIN, Y., The Conduct of Hostilities under the Law International Armed Conflict, Cambridge 

University Press, Cambridge, 2004, 275. 

DINSTEIN ,Y., War, Agression and Self-Defence, Cambridge University Press, Cambridge, 2005, 

300. 

GREEN, L.C, Essays on the Modern Law of War, Transnational Publishers, New York, 1999, 604. 

GREENWOOD, C., ‘Scope of Application of Humanitarian Law’ in Handbook of Humanitarian 

Law in Armed Conflicts (Ed. D. Fleck), Oxford University Press, Oxford, 1999, 589. 

KALSHOVEN, F. AND ZEGVELD, L., Constraints on the Waging of War ( An Introduction to 

International Humanitarian Law), Cambridge University Press, Cambridge, 2011, 295. 

KINGSBURY, B., ROBERTS, A., United Nations, Divided World, Clarendon Press, Oxford, 1993, 

589. 

MELZER, N., Targeted Killings in International Law, Oxford University Press, New York, 2008, 

468. 

ROGERS, A.P.V., Law on the Battlefield, Manchester University Press, Manchester, 1996, 269. 

SHAW, M., International Law, Cambridge University Press, Cambridge, 2008, 1542. 

SIMMA, B., The Charter of the United Nations, Oxford University Press, Oxford, 2002, 1258. 



124 

 

SINGH, N., Nuclear Weapons and Contemporary International Law, Kluwer Law International, 

Londen, 1988, 636. 

Manuals 

Instructions for the Government of Armies of the United States in the Field (Lieber Code), 1863. 

US Field Manual on The Law of Land Warfare 27-10, Department of the Army, 1958. 

UN Code of Conduct for Law Enforcement Officials, 1979. 

UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials, 1990.  

The Commander’s Handbook on the Law of Naval Operations, US Homeland Security, 2007. 

Online Sources 

AFSAR, S., SAMPLES, C., WOOD, T., “The Taliban, An Organizational Analysis”, Military Review, 

May-June 2008, 58-73 en 

http://humansecuritygateway.com/documents/MILREVIEW_Taliban_Organizational_Analysis.p

df. 

ALSTON, P. AND SHAMSI, H., “A Killer above the law”, The Guardian, 02 August 2010,  

http://www.guardian.co.uk/commentisfree/2010/feb/08/afghanistan-drones-defence-killing. 

BUNCOMBE, A., “Obama admits use of drones in Paksitan”, The Independent, 1 February 2012 en  

http://www.independent.co.uk/news/world/americas/obama-admits-use-of-drones-in-pakistan-

6297655.html. 

CLOUD, D., ZUCCHINO, D., “Multiple Missteps Led to Drone Killing US Soldiers”, Los Angeles 

Times, 5 November 2011, http://articles.latimes.com/2011/nov/05/world/la-fg-drone-attack-

20111106. 

ELIAS, B., “The Taliban Biography, The Structure and Leadership of the Taliban 1996-2002”, 

The National Security Archive, 13 November 2009 en  

http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB295/index.htm. 

GARAMONE, J. ,“State Department Criticize Red Cross Law of War Study”, American Forces 

Press Services, 8 March 2007, http://www.defense.gov/news/newsarticle.aspx?id=3308. 

http://humansecuritygateway.com/documents/MILREVIEW_Taliban_Organizational_Analysis.pdf
http://humansecuritygateway.com/documents/MILREVIEW_Taliban_Organizational_Analysis.pdf
http://www.guardian.co.uk/commentisfree/2010/feb/08/afghanistan-drones-defence-killing
http://www.independent.co.uk/news/world/americas/obama-admits-use-of-drones-in-pakistan-6297655.html
http://www.independent.co.uk/news/world/americas/obama-admits-use-of-drones-in-pakistan-6297655.html
http://articles.latimes.com/2011/nov/05/world/la-fg-drone-attack-20111106
http://articles.latimes.com/2011/nov/05/world/la-fg-drone-attack-20111106
http://www.gwu.edu/~nsarchiv/NSAEBB/NSAEBB295/index.htm
http://www.defense.gov/news/newsarticle.aspx?id=3308


125 

 

MAZETTI, M., SHAH, P.Z., TAVERNISE, S., “Taliban Leader in Pakistan is Reportedly Killed”, New 

York Times, 7 August 2009 en  

http://www.nytimes.com/2009/08/08/world/asia/08pstan.html?pagewanted=all. 

PEGG, D., “Drone Statistics Visualized”, The Bureau of Investigative Journalism, 10 August 2011 

en http://www.thebureauinvestigates.com/2011/08/10/resources-and-graphs/. 

SANDERS, R.Z., “Kuifje in het Land van de Drones”, MO Magazine, April 2012, 

http://www.mo.be/artikel/kuifje-het-land-van-de-drones. 

SOFAER, A.D., “Responses to Terrorism: Targeted Killing is a Necessary Option”, San Francisco 

Chronicle, 26 March 2004, http://www.sfgate.com/cgi-

bin/article.cgi?f=/c/a/2004/03/26/EDGK65QPC41.DTL. 

Department of Defense, “Background Briefing on Targeting”, 5 March 2003, 

www.defenselink.mil/Mar2003/t03052003_t305targ.html. 

Geneva Academy of International Humanitarian Law and Human Rights, “International Treaties 

Adherence of Afghanistan”, Rule of Law in Armed Conflicts Project en http://www.adh-

geneva.ch/RULAC/. 

Human Rights Watch, “Civilian Deaths in the NATO Air Campaign”, Feb. 2000, www. 

Hrw.org/reports/2000/nato/index.html.   

Human Rights Watch, “International Humanitarian Law Issues in a Potential War in Iraq”, 20 

February 2002, www.hrw.org/backgrounder/arms/Iraq0202003.htm#1. 

International Court of Justice, “States Entitled to Appear before the Court”, ICJ Doc., 

http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=1&p3=1&sp3=a. 

The National Security Strategy of the United States, September 2002, http://georgewbush-

whitehouse.archives.gov/nsc/nss/2002/. 

http://www.nytimes.com/2009/08/08/world/asia/08pstan.html?pagewanted=all
http://www.thebureauinvestigates.com/2011/08/10/resources-and-graphs/
http://www.mo.be/artikel/kuifje-het-land-van-de-drones
http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2004/03/26/EDGK65QPC41.DTL
http://www.sfgate.com/cgi-bin/article.cgi?f=/c/a/2004/03/26/EDGK65QPC41.DTL
http://www.defenselink.mil/Mar2003/t03052003_t305targ.html
http://www.adh-geneva.ch/RULAC/
http://www.adh-geneva.ch/RULAC/
http://www.icj-cij.org/jurisdiction/index.php?p1=5&p2=1&p3=1&sp3=a
http://georgewbush-whitehouse.archives.gov/nsc/nss/2002/
http://georgewbush-whitehouse.archives.gov/nsc/nss/2002/


126 

 

Reports 

 “A Guide to the Legal Review of New Weapons, Means and Methods of Warfare, Measures to 

Implement Article 36 of Additional Protocol I of 1977”, International Review of the Red Cross, 

Volume 88 Number 864 December 2006, Geneva, 2006. 

“Alleged Assassination  Plots Involving Foreign Leaders, An Interim Report of the Senate Select 

Committee to Study Governmental Organisations with Respect to Intelligence Operations”, S. 

Rep. No. 465, 94
th

 Cong., 1
st
 Session, Vols. 1 to 7 (1975). 

 “Conduct of the Persian Gulf War”, Final Report to Congress, Department of Defense, April 

1992. 

“First Report of the UN Atomic Energy Commission”, UN Doc. AEC/18/Rev. 1 (2003). 

“In larger freedom”, UN Secretary-General’s Report, UN Doc. A/59/2005 (2005).  

“Report on the Situation in Afghanistan and its Implications for International Security”, United 

Nations Secretary-General (6 December 2001), UN Doc. A/56/681, S/2001/1157, Part III. 

“Commentary on the Draft Articles on Responsibility of States for Internationally Wrongful 

Acts”, Report of the International Law Commission, 53
rd

 Session, UN Doc. A/56/10 (2001). 

 “Report of the Special Rapporteur Philip Alston on extrajudicial, summary or arbitrary 

executions”, Human Rights Council on its Fourteenth Session (28 May 2010), UN Doc. 

A/HRC/12/24/Add.6 (2010). 

“United Nations Secretary General’s Report to the United Nations General Assembly”, 56
th

 

General Assembly Meeting (24 September 2001), UN Doc. GA/9914 (2001). 

Series & Yearbooks 

DINSTEIN, Y., ‘The ICRC Customary International Humanitarian Law Study’, Israel Yearbook on 

Human Rights, 2006. 

Varia 

Address of the United Nations Secretary General to the General Assembly (18 November 1999), 

UN Doc. SG/T/2208. 



127 

 

AMBOS, K., “Other Grounds for Excluding Criminal Responsibility”, The Rome Statute of the 

International Criminal Court: A Commentary 1, (A. CASSESSE, P. GAETA AND J.R.W.D. JONES 

eds.), Oxford University Press, Oxford, 2002.  

Chatham House Principles on International Law on the Use of Force in Self-Defence, 

International and Comparative Law Quarterly 55 2006. 

Charter of the International Military Tribunal, Annexed to the London Agreement for the 

Prosecution and Punishment of the Major War Criminals of the European Axis, 1945, Laws of 

Armed Conflicts, 911-913. 

Charter of the International Military Tribunal for the Far East, issued by General D. MacArthur in 

his capacity as Supreme Commander of the Allied Powers in the region, 1946, 14 Department of 

State Bulletin 361 (1946). 

Conclusions and Plan of Action of the Extraordinary European Council Meeting (21 September 

2001), SN 140/01 

DUNWORTH, T., “New Zealand’s Legislative Responses to September 11”, paper presented at the 

10
th

 Annual Meeting of the Australian and New-Zealand Society  of International Law, New 

Challenges and New States: What Role for International Law?, 16 June 2002, Australian 

National University, Canberra. 

Declaration by the European Union (12 September 2001), SN 56/01. 

ESER, A., “Commentary on the Rome Statute of the International Criminal Court” (O. 

TRIFFTERER ed. ), Hart Publishing, Oxford, 2008. 

HAYS PARKS, W., Office of The Judge Advocate General of the Army, "Weapons Review 

Programme of the United States", presented at the Expert Meeting on Legal Reviews of Weapons 

and the SIrUS Project, Jongny sur Vevey, Switzerland, 29-31, January 2001. 

Her Majesty’s Government, Responsibility for the Terrorist Atrocities in the United States, 11 

September 2001, 4 October 2001. 



128 

 

Letter from the Permanent Representative of Israel to the President of the United Nations 

Security Council (8 June 1981), UN Doc. S/14510. 

Letter from the United States Ambassador to the United Nations, John Negroponte, to the 

President of the United Nations Security Council, 7 October 2001. 

Remarks by United States President George W. Bush at the 2002 Graduation Exercise of the 

United States Military Academy, Washington, 1 June 2002. 

RUYS , T., “License to Kill? State-Sponsored Assassination under International Law”, Institute 

for International Law, Working Paper No. 76, May 2005. 

SANDOZ, Y., SWINARSKI, S., ZIMMERMANN, B., “Commentary on Protocol I in the Commentary 

on the Additional Protocols of 8 June 1977”, International Committee of the Red Cross, Martinus 

Nijhoff Publishers, Geneva, 1987. 

Statement by the North Atlantic Council (12 September 2001) Communiqué PR/CP (2001) 124. 

Statement by the North Atlantic Council (12 September 2001), Communiqué PR/CP (2001) 124. 

United Nations, Repertory of Practice of United Nations Organs Supplement No. 6, Volume III 

(1979-1984) Article 51. 

 

 

 

 

 



129 

 

 

 

 

 

 

 

Appendix 

 

U.S. Air Force Fact Sheet 

MQ-1B PREDATOR 

 

Mission  

The MQ-1 Predator is an armed, multi-mission, medium-altitude, long endurance remotely piloted 

aircraft (RPA) that is employed primarily in a killer/scout role as an intelligence collection asset and 

secondarily against dynamic execution targets. Given its significant loiter time, wide-range sensors, 

multi-mode communications suite, and precision weapons -- it provides a unique capability to 

autonomously execute the kill chain (find, fix, track, target, engage, and assess) against high value, 

fleeting, and time sensitive targets (TSTs). Predators can also perform the following missions and tasks: 

intelligence, surveillance, reconnaissance (ISR), close air support (CAS), combat search and rescue 

(CSAR), precision strike, buddy-lase, convoy/raid overwatch, route clearance, target development, and 

terminal air guidance. The MQ-1's capabilities make it uniquely qualified to conduct irregular warfare 

operations in support of Combatant Commander objectives. 

 

Features  

The Predator is part of an Unmanned Aircraft System, or UAS, not just an aircraft. A fully operational 

UAS consists of four sensor/weapon equipped aircraft, a ground control station (GCS), a Predator 
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Primary Satellite Link (PPSL), and spare equipment along with operations and maintenance crews for 

deployed 24-hour operations.  

 

The basic crew for the Predator is a rated pilot to control the aircraft and command the mission and an 

enlisted aircrew member to operate sensors and weapons plus a mission coordinator, when required. 

The crew employs the aircraft from inside the GCS via a line-of-sight data link or a satellite data link for 

beyond line-of-sight operations.  

 

The MQ-1B Predator carries the Multi-spectral Targeting System, or MTS-A,  which integrates an 

infrared sensor, a color/monochrome daylight TV camera, an image-intensified TV camera, a laser 

designator and a laser illuminator into a single package. The full motion video from each of the imaging 

sensors can be viewed as separate video streams or fused together. The aircraft can employ two laser-

guided AGM-114 Hellfire missiles which possess a highly accurate, low collateral damage, and anti-

armor and anti-personnel engagement capability.  

 

The system can be deployed for worldwide operations. The Predator aircraft can be disassembled and 

loaded into a container for travel. The ground control system and PPSL are transportable in a C-130 

Hercules (or larger) transport aircraft. The Predator can operate on a 5,000 by 75 foot (1,524 meters by 

23 meters) hard surface runway with clear line-of-sight to the ground data terminal antenna. The 

antenna provides line-of-sight communications for takeoff and landing. The PPSL provides over-the-

horizon communications for the aircraft and sensors.  

 

The primary concept of operations, Remote Split Operations (RSO), employs a launch and recovery 

GCS for takeoff and landing operations at the forward operating location while the Continental U.S.-

based crew executes command and control of the remainder of the mission via beyond-line-of-sight 

links. RSO results in a smaller number of personnel deployed to a forward location, consolidates control 

of the different flights in one location, and as such, simplifies command & control functions as well as 

the logistical supply challenges for the weapons system. 

 

The aircraft has an ARC-210 radio, an APX-100 IFF/SIF with Mode 4, and an upgraded turbocharged 

engine. The latest upgrades, which enhance maintenance and performance, include notched tails, split 

engine cowlings, braided steel hoses and improved engine blocks.  

 

Background  

The Predator system was designed in response to a Department of Defense requirement to provide 

persistent intelligence, surveillance and reconnaissance information combined with a kill capability to 
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the warfighter.  

 

In April 1996, the secretary of defense selected the U.S. Air Force as the operating service for the RQ-1 

Predator system.  The "R" is the Department of Defense designation for reconnaissance aircraft. The 

"M" is the DOD designation for multi-role, and "Q" means unmanned aircraft system. The "1" refers to 

the aircraft being the first of the series of remotely piloted aircraft systems. 

 

A change in designation from "RQ-1" to "MQ-1" occurred in 2002 with the addition of the AGM-114 

Hellfire missiles, enabling reaction against ISR, CAS and interdiction targets. 

 

The Predator UAS continues to provide required armed ISR capabilities to overseas contingency 

operations warfighters. During August 2011, Predator passed its one millionth total development, test, 

training and combat hours mark - a significant accomplishment for the U.S. Air Force.  

 

General Characteristics  

Primary Function: Armed reconnaissance, airborne surveillance and target acquisition  

Contractor: General Atomics Aeronautical Systems Inc.  

Power Plant: Rotax 914F four cylinder engine  

Thrust: 115 horsepower 

Wingspan: 55 feet (16.8 meters)  

Length: 27 feet (8.22 meters)  

Height: 6.9 feet (2.1 meters)  

Weight: 1,130 pounds ( 512 kilograms) empty  

Maximum takeoff weight:  2,250 pounds (1,020 kilograms)  

Fuel Capacity: 665 pounds (100 gallons)  

Payload: 450 pounds (204 kilograms)  

Speed: Cruise speed around 84 mph (70 knots), up to 135 mph  

Range: Up to 770 miles (675 nautical miles)  

Ceiling: Up to 25,000 feet (7,620 meters)  

Armament: Two laser-guided AGM-114 Hellfire missiles  

Crew (remote):  Two (pilot and sensor operator) 

Initial operational capability: March 2005  

Unit Cost: $20 million (fiscal 2009 dollars) (includes four aircraft, a ground control station and a 

Predator Primary Satellite Link) 
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Point of Contact 

Air Combat Command, Public Affairs Office; 130 Andrews St., Suite 202; Langley AFB, VA 23665-

1987; DSN 574-5007 or 757-764-5007; e-mail: accpa.operations@langley.af.mil 
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