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Introduction 

Today the topic of refugee crisis is probably one of the most debatable among politicians. During 

last two years, Europe has faced unprecedented challenges due to the highest influx of refugees 

since World War Two. 

Refugees mostly come from such countries as Syria, Iraq, and Afghanistan. People left their 

countries to escape violence, war, violation of human rights, political and economic instability in the 

mentioned regions.
1
 Refugees moving towards Europe were and still seeking social and economic 

stability. 

In September 2015 German Chancellor Angela Merkel announced that people fleeing violence and 

war are welcome in Germany. In her speech in German Parliament, the Chancellor stated: “If 

Europe fails in this refugee crisis, it betrays its founding principles, and stressed that it was not just 

a challenge at a national level, but for the EU as a whole."
2
 

Germany took a leadership role in managing refugee crisis in Europe and proposed “open door” 

policy. It led to arrival in Europe of over one million refugees applying for asylum. Among all EU 

Member States Germany received the highest number of asylum applications.
3
 However, European 

law on asylum and refugees was not ready for such high numbers of asylum-seekers. Several 

Member States criticized German “open door” policy and decided to reestablish temporary border 

controls.
4
 

Within the time more irregular migrants entered EU and situation became even more complicated. 

All these circumstances put under threat existence of the Schengen agreement. The EU Member 

States acknowledged that migration policy required wider international cooperation. According to 

Merkel, Turkey should play a key role in managing migration crisis. However, Turkey needs support 

from EU to provide appropriate conditions for refugees, effective border control and to prevent the 

activity of smugglers.
5
  

                                                           
1
 UNHCR, ‘Forced Displacement in 2015’, 20 June 2016 <http://www.unhcr.org/576408cd7.pdf>. 

2
 N. Goebel, ‘Germany must 'lead the way' in refugee crisis’, 9 September 2015. 

3
 Eurostat, Asylum quarterly report, 15 March 2017 <http://ec.europa.eu/eurostat/statistics-

explained/index.php/Asylum_quarterly_report>. 
4
 OCDE, International Migration Outlook 2016, OCDE Publishing,2016, p.48 . 

5
 ESI, ‘The Merkel Plan- A proposal for the Syrian refugee crisis’, 4 October 2015 

<http://www.esiweb.org/index.php?lang=en&id=156&document_ID=170 >. 

http://www.unhcr.org/576408cd7.pdf
http://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_quarterly_report
http://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_quarterly_report
http://www.esiweb.org/index.php?lang=en&id=156&document_ID=170
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It is not surprising that cooperation with Turkey was seen as a solution. EU and Turkey share a long 

history. EU’s Turkey relations began almost 60 years ago. In 1959 Turkey applied to EEC for the 

membership, almost after the establishment of that body. Turkey’s application was welcomed by the 

Community, and on 29 September 1959, they opened official negotiations.
6
 The negotiations lasted 

four years and ended in 1963 by signing of Accession Agreement between EU and Turkey, more 

known as Ankara agreement.
7
 However, relations between them deteriorated in 1974 due to the 

Cyprus problem.
8
 

At the Helsinki Summit in 1999 Turkey was granted candidate status.
9
 In October 2004 

“Recommendation of the European Commission on Turkey’s progress towards Accession” was 

published which provided that Turkey had fulfilled necessary political criteria for opening accession 

negotiations. On 3 October 2005 Negotiations on Accession started; however, they were 

unsuccessful.
10

 Since 2013 new era in EU- Turkey relations has started. On 16 December 2013 The 

EU and Turkey signed the Readmission Agreement
11

 and “Visa liberalization dialogue”
12

 was 

opened between Turkey and EU.  

The Agreement was concluded in order to prevent irregular migration. The European Commission 

has published a list of requirements ‘A roadmap towards a visa-free regime with Turkey’ which 

Turkey should fulfill, “including effective implementation of the readmission agreement.”
13

  

In September 2015 the Commission decided that Turkey could be included in a proposed regulation 

for a common list of ‘safe countries of origin’ recognizing Turkey as a safe country of origin within 

the meaning of Directive 2013/32/EU.
14

 

                                                           
6
 S. Aydin-Duzgit and N.Tocci, Turkey and the European Union, London, Palgrave Macmillan education, 2015, pp.9-12. 

7
 Ibid.  

8
 The conflict in Cyprus caused by the Turkish invasion of the island in 1974.  

9
 Y. Stivachtis, The State of European Integration, London, Routledge, pp.113-114. 

10
 Ibid.  

11
 Agreement between the European Union and the Republic of Turkey on the readmission of persons residing without 

authorisation [2014] OJ L 134, p. 3–27, <http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=OJ:L:2014:134:FULL&from=EN> .  
12

 European Commission, Report from the Commission to the European Parliament and the Council on progress by 
Turkey in fulfilling the requirements of its visa liberalisation roadmap COM (2014) 646 final  <http://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52014DC0646>.  
13

 Ibid. 
14

 European Commission, Proposal for a Regulation of the European Parliament and of the Council establishing an EU 
common list of safe countries of origin for the purposes of Directive 2013/32/EU of the European Parliament and the 
European Council on common procedures for granting and withdrawing international protection, and amending 
Directive 2013/32/EU COM (2015) 452 final. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2014:134:FULL&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=OJ:L:2014:134:FULL&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52014DC0646
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52014DC0646
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Another step in cooperation on managing the refugee crisis in Europe was the EU-Turkey Joint 

Action Plan, activated at the EU-Turkey summit on 29 November 2015. Joint Action Plan consisted 

of two parts, and its primary objectives were cooperation for the support of Syrian refugees and 

prevention of irregular migration flows to the EU.
15

 

On 18 March EU and Turkey decided to end the irregular migration from Turkey to the EU. On the 

basis of the Joint-Action plan and The Readmission Agreement, EU- Turkey Statement of 18 March 

2016 (hereinafter the Statement) was concluded.
16

 

The Statement is very controversial and caused a lot of debates in European society. Some 

politicians and lawyers see it as an appropriate measure to manage the crisis while others argue that 

the Statement is an inhuman and undemocratic act which leads to the violation of human rights. 

Another debatable point is a legal nature of the Statement.  

The main purpose of this work is to analyze the Statement, its legal nature and compliance of the 

Statement with fundamental requirements under international and European law on human rights. 

The first chapter provides some background information prior to the conclusion of the Statement 

and content of the Joint Action Plan. The second part of this chapter includes the content of the 

Statement and analysis of its legal nature.  

The second chapter is focused on the international and European asylum law and the rights of 

refugees. It provides analysis of major principles of asylum and migration law such as non-

refoulement and collective expulsion principles. On the basis of this analysis, critical assessment of 

the Statement is given.  

The third chapter concerns the problems of implementation of the Statement, results of 

implementation and key challenges in the implementation of the Statement. Some possibilities of 

using the Statement as a model for future relations on refugees are discussed there. 

 

                                                           
15

 European Commission, Communication from the Commission to the European Parliament and the Council on the 
State of Play of Implementation of the Priority Actions under the European Agenda on Migration- EU-Turkey Joint 
Action Plan - Implementation Report COM(2016) 85 final   <https://ec.europa.eu/home-
affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/proposal-implementation-
package/docs/managing_the_refugee_crisis_state_of_play_20160210_annex_01_en.pdf>. 
16

 European Council, EU-Turkey Statement of 18 March 2016 ,Brussels, 18 March 2016 
<http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/> 

https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/proposal-implementation-package/docs/managing_the_refugee_crisis_state_of_play_20160210_annex_01_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/proposal-implementation-package/docs/managing_the_refugee_crisis_state_of_play_20160210_annex_01_en.pdf
https://ec.europa.eu/home-affairs/sites/homeaffairs/files/what-we-do/policies/european-agenda-migration/proposal-implementation-package/docs/managing_the_refugee_crisis_state_of_play_20160210_annex_01_en.pdf
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/
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CHAPTER I: Framing the EU-Turkey Statement of 18 March 2016 

A. Joint-Action Plan of 15 October 2015 

During 2013-2015 Turkey hosted 2.5 million registered refugees and more than 3 million 

unregistered, hereby it became a country accepting the highest number of refugees in the world.
17

 

Most of the refugees who arrived in Turkey had no intention to stay there; they planned to enter 

Western European countries through the Turkey- Greece border.  

EU Member States realized that to stop irregular migration they needed to develop their cooperation 

with third countries. 

During the informal European Council meeting of 23 September 2015, European leaders agreed 

that:  

1. Prevention of irregular migration and tackling the crisis will be possible by improving 

cooperation and providing assistance to third countries such as Turkey, Lebanon and Jordan; 

2. Taking into account the main roots of the current migration crisis it is especially significant to 

take common actions with Turkey. Therefore, during the upcoming meeting with Turkish 

President, they decided to negotiate questions on deepening cooperation between Turkey and 

EU. 
18

 

The visit took place on 5 October 2015. Turkish President Recep Tayyip Erdogan was invited to 

Brussels for the meeting with EU representatives. As a result of that meeting, a draft action plan 

“stepping up EU-Turkey cooperation on support of refugees and migration management in view of 

the situation in Syria and Iraq” was agreed between them.
19

 

Following this visit on 15 October, the European Commission reached an ad referenda agreement 

with Turkey on the Joint Action Plan. The Joint Action Plan was negotiated with Turkey by first 

                                                           
17

 UNHCR, ‘Forced Displacement in 2015’, 20 June 2016 <http://www.unhcr.org/576408cd7.pdf>. 
18

 European Council, Informal meeting of EU heads of state or government on migration, 23 September 2015 – 
Statement, Brussels, 23 September 2015 <http://www.consilium.europa.eu/en/press/press-releases/2015/09/23-
statement-informal-
meeting/?utm_source=dsmsauto&utm_medium=email&utm_campaign=Informal+meeting+of+EU+heads+of+state+or
+government+on+migration%2c+23+September+2015+-+statement>.   
19

 European Commission, Draft Action Plan: Stepping up EU-Turkey cooperation on support of refugees and migration 
management in view of the situation in Syria and Iraq, Brussels, 6 October 2015 <http://europa.eu/rapid/press-
release_MEMO-15-5777_en.htm.>.  

http://www.unhcr.org/576408cd7.pdf
http://www.consilium.europa.eu/en/press/press-releases/2015/09/23-statement-informal-meeting/?utm_source=dsmsauto&utm_medium=email&utm_campaign=Informal+meeting+of+EU+heads+of+state+or+government+on+migration%2c+23+September+2015+-+statement
http://www.consilium.europa.eu/en/press/press-releases/2015/09/23-statement-informal-meeting/?utm_source=dsmsauto&utm_medium=email&utm_campaign=Informal+meeting+of+EU+heads+of+state+or+government+on+migration%2c+23+September+2015+-+statement
http://www.consilium.europa.eu/en/press/press-releases/2015/09/23-statement-informal-meeting/?utm_source=dsmsauto&utm_medium=email&utm_campaign=Informal+meeting+of+EU+heads+of+state+or+government+on+migration%2c+23+September+2015+-+statement
http://www.consilium.europa.eu/en/press/press-releases/2015/09/23-statement-informal-meeting/?utm_source=dsmsauto&utm_medium=email&utm_campaign=Informal+meeting+of+EU+heads+of+state+or+government+on+migration%2c+23+September+2015+-+statement
http://europa.eu/rapid/press-release_MEMO-15-5777_en.htm
http://europa.eu/rapid/press-release_MEMO-15-5777_en.htm
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Vice-President of the Commission Timmermans in order to prevent irregular migration from Turkey 

to EU.
20

 

The Joint Action Plan was activated on 29 November 2015 at the EU-Turkey summit.
21

 It identified 

major steps necessary to be taken to manage such high influx of refugees, provide sufficient 

protection for Syrian refugees and by common effort reduce irregular migration. 

The Plan consisted of two parts which defined its main objectives. First of all, it aimed to examine 

the situation in the countries of origin, to identify main roots and reasons causing the crisis; 

furthermore, to find effective solutions in order to eliminate these reasons. Secondly, it targeted 

prevention of irregular migration from Turkey to EU by improving cooperation between them.
22

 

In order to achieve these objectives, Turkey was obliged to develop its cooperation with Greek and 

Bulgarian authorities for better border control. Moreover, Turkey promised to readmit all irregular 

migrants entering EU from Turkey.
23

 In return, EU was obliged to provide required financial and 

humanitarian assistance for Syrian refugees in Turkey; subsequently, after performance by Turkey 

its obligation under the Visa Liberalization Dialogue, to increase offered financial assistance.
24

 

To fulfill its obligation on financial assistance for support of Syrian refugees in Turkey, European 

Commission created the legal framework called “A refugee facility for Turkey” 
25

 which was agreed 

on 12 November. This scheme was established to guarantee all needs of refugees and included 3 

billion Euros.  

Frans Timmermans pointed that in order to manage the crisis EU “needs to step up its cooperation 

with Turkey” and the latter with EU. According to him, common efforts on implementation of the 

Joint Action Plan will “bring order into migratory flows and help to stem irregular migration.” The 

legal framework created by the Commission should “translate the intentions into concrete actions”, 

                                                           
20

 European Commission, EU-Turkey Joint Action Plan, Brussels, 15 October 2015: <http://europa.eu/rapid/press-
release_MEMO-15-5860_en.htm. > (hereinafter: The Joint-Action Plan). 
21

 European Council, Meeting of heads of state or government with Turkey - EU-Turkey statement, Brussels, 29 
November 2015 <http://www.consilium.europa.eu/en/press/press-releases/2015/11/29-eu-turkey-meeting-
statement/>.  
22

 The Joint-Action Plan. 
23

 Ibid. 
24

 Ibid. 
25

 European Commission, EU-Turkey Cooperation: A €3 billion Refugee Facility for Turkey, Brussels, 24 November 2015 
<http://europa.eu/rapid/press-release_IP-15-6162_en.htm >. 

http://europa.eu/rapid/press-release_MEMO-15-5860_en.htm
http://europa.eu/rapid/press-release_MEMO-15-5860_en.htm
http://www.consilium.europa.eu/en/press/press-releases/2015/11/29-eu-turkey-meeting-statement/
http://www.consilium.europa.eu/en/press/press-releases/2015/11/29-eu-turkey-meeting-statement/
http://europa.eu/rapid/press-release_IP-15-6162_en.htm
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and this money will provide effective support for improving living conditions of Syrian refugees in 

Turkey.
26

 

On 15 December the Commission presented a Recommendation for a Voluntary Humanitarian 

Readmission Scheme with Turkey for Refugees from Syria. According to European Commission 

President Jean-Claude Juncker, “this scheme will help establish a fair sharing of the responsibility 

for the protection of displaced Syrian refugees in Turkey.”
27

 

After the activation of the Joint Action Plan, the Commission published three reports on its 

Implementations. According to these reports, the following aims were achieved: first of all, the 

number of irregular migration was reduced, measures preventing human traffic and the activity of 

smugglers were taken, and Syrians were granted permission to work.
28

 

By giving his assessment to the implementation of the Statement, Frans Timmermans welcomed the 

measures taken by Turkey, especially “the opening of the labour market for Syrian refugees.” 

However, he emphasized that the irregular migration could not be prevented without eliminating its 

main root namely the war in Syria.
29

 

Despite some results, the objectives of the Plan were not achieved. Firstly, the Joint Action Plan 

could not help to eliminate the main roots triggered such influx of refugees. Secondly, EU was 

criticized for recognizing Turkey as a safe third country because there are a number of cases related 

to violation of human rights in Turkey. Notwithstanding the reduction of the number of refugees, 

Turkey did not fulfill all its obligations under the Joint Action Plan. It could not provide sufficient 

control on its border with Greece and ensure appropriate protection for refugees. The third objective 

“reduction of irregular migration” was achieved only partially. Moreover, the Action Plan concerned 

only Syrian refugees
30

 and ignored people who came from such countries as Iraq and Afghanistan 

due to political conflict, war and economic instability.  

                                                           
26

 Ibid. 
27

 European Commission, Commission presents Recommendation for a Voluntary Humanitarian Admission Scheme with 
Turkey for refugees from Syria, Strasbourg, 15 December 2015 <http://europa.eu/rapid/press-release_IP-15-
6330_en.htm>. 
28

 European Commission, Report from the Commission to the European Parliament and the Council. EU-Turkey Joint 
Action Plan: Third implementation report, Brussels, COM (2016) 144 final < http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52016DC0144&from=EN >. 
29

 European Commission, Managing the Refugee Crisis: Commission reports on implementation of EU-Turkey Joint 
Action Plan, Brussels, 10 February 2016  <http://europa.eu/rapid/press-release_IP-16-268_en.htm >. 
30

 The Joint-Action Plan. 

http://europa.eu/rapid/press-release_IP-15-6330_en.htm
http://europa.eu/rapid/press-release_IP-15-6330_en.htm
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0144&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52016DC0144&from=EN
http://europa.eu/rapid/press-release_IP-16-268_en.htm
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Given the above-mentioned facts, it can be concluded that the EU-Turkey Action Plan was not an 

effective solution for managing the crisis. 

B. The EU- Turkey Statement of 18 March 2016 

i. Contents 

After realizing an ineffectiveness of the Joint Action Plan, EU leaders decided to improve the Plan 

and eliminate its flaws. On 7 March 2016 the next summit took place, the main aim of which was to 

strengthen the cooperation on the migration crisis between EU and Turkey.
31

 

EU leaders and Ahmet Davutoglu, prime minister of Turkey at that time, discussed the 

implementation of the Joint Action Plan. It was accepted that despite some positive achievements, 

the number of illegal migrant crossing from Turkey to Greece was still too high. During this 

meeting, some broader proposals have been made and discussed. These proposals included such 

issues as visa liberalization, a return of all new irregular migrants, additional funding for the refugee 

facility, etc.
32

 

As a result of all these meetings on 18 March 2016, the EU-Turkey statement was concluded and 

came into force on 20 March 2016.
33

 The Statement is a culmination measure regarding the 

management at the level of migration between EU and Turkey since the beginning of their relations. 

This Chapter only provides information on the conditions of the Statement and its legal nature; the 

issue of the compliance of the Statement with international and European law on human rights is 

analyzed in the second chapter. 

The Statement reconfirmed the conditions which were agreed in the Joint Action Plan and provided 

some additional points.
34

  

The most important provisions of the Statement are following: (1) Return of irregular migrants who 

entered EU from Turkey after 20 March 2016 back to Turkey; (2) “One for one” scheme; (3) Visa-

                                                           
31

 European Council, Meeting of the EU heads of state or government with Turkey, Brussels, 7 March 2016 
<http://www.consilium.europa.eu/en/meetings/international-summit/2016/03/07/ >. 
32

 Ibid. 
33

 European Council, EU-Turkey Statement of 18 March 2016 ,Brussels, 18 March 2016 
<http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/ > (hereinafter: EU-
Turkey Statement). 
34

 Ibid. 

http://www.consilium.europa.eu/en/meetings/international-summit/2016/03/07/
http://www.consilium.europa.eu/en/press/press-releases/2016/03/18-eu-turkey-statement/
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liberalization for Turkish citizens; (4) The speeding up of the disbursement of the €3 billion, and 

additional funding for the Refugee Facility in Turkey.
35

 

The first provision of the Statement which holds that “all new irregular migrants crossing from 

Turkey into Greece islands as from 20 March 2016 will be returned to Turkey” EU leaders saw as 

an effective measure in order to prevent the influx of irregular migration to Europe.
36

 The statement 

guarantees that returning will be implemented in full respect of international and European asylum 

law and human rights. However, it is a very controversial issue, since it concerns prohibition of the 

collective expulsion and the application of the principle of non-refoulement.
37

 Each arrival shall be 

checked by Greek authorities in accordance with the Directive 2013/32/EU on common procedures 

for granting and withdrawing international protection of 26 June 2013 (hereinafter Asylum 

Procedures Directive).
38

 An important question here is: “who can be returned to Turkey?” 

According to the first provision of the statement, two groups of people can be returned: 

1. “Irregular migrants”- the migrants who do not apply for asylum in Greece;
39

 

2. Migrants whose application for asylum are considered unfounded or inadmissible according 

to article 33 of the Asylum Procedures Directive.
40

 

The Statement provides that each application shall be considered and “proceed individually by 

Greek authorities” and each applicant shall have a right to appeal if his application is denied.
41

 

Application can be denied on the ground of Article 33 of the Asylum Procedures Directive when: 

(1) “a country which is not a Member State is considered as a first country of asylum for the 

applicant”; (2) “a country which is not a Member State is considered as a safe third country for the 

applicant.”
42

 

This means that in the first case the application can be considered inadmissible if the applicant has 

already been recognized as a refugee in Turkey within the concept of first country of asylum. In the 

second case, an application can be denied on the ground that Turkey can be considered as a safe 

                                                           
35

 Ibid. 
36

 Ibid. 
37

 Ibid. 
38

 Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for 
granting and withdrawing international protection [2013] OJ L. 180, p. 60–95 (hereinafter Asylum Procedures 
Directive). 
39

 EU-Turkey statement. 
40

 Ibid. 
41

 Ibid. 
42

 Asylum Procedures Directive, Article 33. 
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third country for the applicant. In such situation, it is not clear whether such admissibility procedure 

is compatible with the 1951 Geneva Convention
43

 on the status of Refugees, which prohibits a 

return of refugees to a state where their rights can be violated. As illustrated below this provision 

was strongly criticized by Amnesty International and UNHCR. Amnesty International’s Director for 

Europe and Central Asia John Dalhuisen said: 

“In their desperation to seal their borders, EU leaders have willfully ignored the simplest of facts: 

Turkey is not a safe country for Syrian refugees and is getting less safe by the day”.
44

 

The United Nations High Commissioner for Refugees (UNHCR) Filippo Grandi also criticized the 

EU-Turkey statement: 

“I am concerned about any agreement that involves blanket return of all individuals from one 

country to another without sufficiently spelled-out refugee protection safeguards.” 
45

 

To justify provisions of the Statement EU highlighted that these measures were extraordinary and 

temporary.
46

 However, the Statement does not give any clarification on what exactly “temporary” 

means and any particular periods of time. Implementation of this provision of the Statement includes 

close cooperation not only with Turkey but also with Greece. EU took several measures in order to 

develop the system of registration in Greece and prevent the activity of smugglers on the Turkey- 

Greece border.
47

  

The second provision of the Statement provides that “for every Syrian being returned to Turkey 

from Greek islands, another Syrian will be resettled from Turkey to the EU taking into account the 

UN Vulnerability Criteria.” 
48

 This provision is called “one for one” or “one in, one out”
49

 scheme 
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and considered as one of the most important provision in tackling the migration crisis. It guarantees 

observance of UN Vulnerability Criteria.
50

 According to that scheme, a special mechanism was 

developed. This mechanism includes the activity of both Greek and Turkish authorities, other EU 

Members, the European Commission and EU agencies.
51

 This provision does not have serious legal 

problems; however, the Statement says “priority will be given to migrants who have not previously 

entered or tried to enter the EU irregularly.”
52

 According to that, people who have already tried to 

enter EU trough Greece and have been returned to Turkey will be resettled the last. The other 

problem is that the provision concerns only Syrian refugees and does not take into account refugees 

from Afghanistan, Iraq and other countries. 

The Statement also includes “the fulfillment of the visa liberalization roadmap.” Visa liberalization 

dialog has started on 16 December 2013
53

 in parallel with signing the EU-Turkey readmission 

agreement.
54

 During the conclusion of the Joint Action Plan lifting of the visa requirements for 

Turkish citizens was discussed again. On 18 March 2016 EU and Turkey agreed that visa 

requirements would be lifted for Turkish citizens at the end of June of 2016 if all benchmarks were 

met by Turkey.
55

 In its report on the implementation of the Statement, the European Commission 

mentioned that Turkey still had to complete the delivery of all the outstanding benchmarks on the 

Visa Liberalization Roadmap as soon as possible.
56

 Among others the most important are (1) 

“adopting the measure to prevent corruption foreseen by the Roadmap;” (2) “revising legislation 

and practices on terrorism in line with European standards
57

.” However, these obligations still have 

not been fulfilled by Turkey. Especially today, the current referendum in Turkey regarding the 

changes into Constitution,
58

 statements of Turkish President Erdogan about Dutch
59

 and German 
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authorities,
60

 and threats to cancel the Statement, make the implementation of this provision even 

more problematic. This issue is discussed more detailed in the third chapter concerning the 

implementation and results of the implementation of the Statement. 

With regard to the financial aid, the Statement guarantees “€3 billion for the Refugee Facility in 

Turkey.” While concluding the Joint Action Plan, EU and Turkey agreed that EU will provide 3 

billion Euros for Refugee Facility in Turkey.
61

 In the Statement, they reconfirmed that condition and 

moreover, EU guaranteed to speed up the distribution of money. The special list of particular 

projects was admitted, which included such important areas of life as health, education 

infrastructure, food and others.
62

 Furthermore, EU promised to provide additional 3 billion Euros 

after the distribution of previous financial aid. It is important that this money not simply handed to 

Turkish authority. There is a strict control on distribution, and the money can only be spent on 

above-mentioned projects for Syrian refugees. 
63

 

In addition, Turkey should prevent all new land or sea roots for illegal migration, in return EU 

promised to “re-energies” accession process. Moreover, EU and Turkey agreed to activate 

Voluntary Humanitarian Admission Scheme as soon as irregular migration would be stopped or at 

least reduced.
64

 

ii. Legal Nature of the Statement and CJEU Ruling 

Besides the political and ethical challenges, the legal nature of the Statement is also problematic. 

The deal between EU and Turkey on 18 March 2016 is officially qualified as being a “Statement”. 

On the one hand, it looks like an international agreement within the meaning of Article 216 TFEU 

which provides that; “conclusion of an agreement is necessary in order to achieve, within the 

framework of the Union's policies one of the objectives referred to in the Treaties.”
65

 The Statement 

was concluded in order to achieve such goals as preventing irregular migration and breaking the 
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business model of the smugglers.
66

 For these purposes, the EU and Turkey agreed on particular 

points indicating their obligations, establishing a special mechanism (one for one scheme) for 

implementing the Statement. Moreover, it was emphasized that the Statement should be 

implemented in accordance with international and EU law.
67

 Therefore, at a first sight, the Statement 

has all elements of an international agreement. However, this issue is very controversial.  

According to Steve Peers, the Statement cannot be considered as a treaty in the meaning of the 

Vienna Convention on the Law of Treaties or as an international agreement within the meaning of 

Article 216 TFEU.
68

 The Statement was concluded by the Heads of State or Government and the 

President of the European Council,
69

 so it means that it expresses the will of Member States, not the 

EU’s. The official procedure for concluding international agreements was not observed. Within the 

Article 218 TFEU, the European Parliament, the Council and if necessary the European Commission 

shall be involved into negotiations and conclusion of international agreements between the Union 

and third countries or international organizations.
70

 According to this article: 

 “The Council shall authorise the opening of negotiations, adopt negotiating directives, authorise 

the signing of agreements and conclude them. 

 Where agreement relates to common foreign and security policy the Commission or the High 

Representative of the Union for Foreign Affairs and Security Policy shall submit recommendations 

to the Council. 

The Council, on a proposal by the negotiator, shall adopt a decision concluding the agreement, 

after obtaining consent from the European Parliament.”
71

 

However, almost all conditions of the Statement were agreed during negotiation on the Joint Action 

Plan and the meeting between EU heads, European Council and the Turkish Government. Therefore, 

neither the Council nor the European Parliament was involved in this procedure. 
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According to EU law, the European Council has no power to conclude international agreements. 

Consequently, the Statement is not a legally binding agreement, but just a political act of the 

Member States. 

The European Parliament legal chief stated that the Statement is not legally binding and “it was 

nothing more than a press communiqué.”
72

 

One more reason why the Statement cannot be considered as a treaty is a terminology that is used. 

Usually for indicating obligations of the parties to the international agreement terms ‘shall’ or 

‘should’ are used, however in the Statement term ‘will’ is used for indicating obligations.
73

 

If the Statement is not legally binding EU document, therefore, it cannot be challenged before the 

Court of Justice of European Union (CJEU). However, according to S. Peers, some of the elements 

of the statement are legally binding and can be challenged separately.
74

 For example, some 

questions on the implementation of the Statement can be challenged. The decision cannot affect the 

key elements of the Statement directly but still may be relevant.
75

 Moreover, as the Statement is not 

legally binding it cannot be approved at EU or national level; only individual elements can be 

subject to approval at the relevant level.
76

 

Recently, CJEU ruled the decisions, which give a clarification on the question of legal nature of the 

Statement. There are three different cases T-192/16, T-193/16 and T-257/16 NF, NG and NM v. 

European Council, but with the same circumstances and claims. These cases concern two Pakistani 

and one Afghan national who were traveling from Turkey to Greece and wanted to apply for asylum 

in Greece. They submitted applications in Greece, but stated that there was the risk that their 

applications would be rejected and they could be returned to Turkey and even worse from Turkey to 

their countries of origin.
77

 Due to that risk, they decided to bring an action for annulment of the 
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Statement before the General Court. They pointed that the Statement is an illegal agreement which 

contradicts to Article 218 TFEU.  

During the hearing, the European Council stated that this action is inadmissible on the ground of 

Article 263 TFEU which provides: 

“The Court of Justice of the European Union shall review the legality of legislative acts, of acts of 

the Council, of the Commission and of the European Central Bank, other than recommendations 

and opinions, and of acts of the European Parliament and of the European Council intended to 

produce legal effects vis-à-vis third parties. It shall also review the legality of acts of bodies, offices 

or agencies of the Union intended to produce legal effects vis-à-vis third parties.”
78

 

It is clear from this article that only the legality of acts of EU institutions can be challenged before 

the CJEU, but not the acts of EU Member States. Relying on the this article, the European Council 

said that the conditions of the EU-Turkey statement were agreed during two meetings between the 

Heads of State or Government and representatives of Turkey which had taken place on 29 

November 2015 and 7 March 2016. Therefore, the Statement cannot be considered as an 

international agreement concluded by the European Council and cannot be challenged before the 

CJEU. 

On the contrary, applicants stated that the Statement should be considered as a measure of the 

European Council because the Member States acted within that institution.
79

 Moreover, they 

emphasized that in Press Release No 144/16 the agreement referred to as the “EU-Turkey 

Statement.”   

In it observations the Court according to its case law, pointed that even though within the Article 15 

TEU
80

 European Council does not exercise legislative powers; it cannot escape the review of 

legality under Article 263 TFEU.
81

 At the same time the Court stated that “measures adopted by the 

representatives of the Member States physically gathered on the grounds of one of the European 

Union institutions and acting, not in their capacity as members of the Council or European Council, 
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but in their capacity as Heads of State or Government of the Member States of the European Union, 

are not subject to judicial review by the European Union Courts.”
82

 

Consequently, the Court decided to assess whether the EU-Turkey statement was concluded by the 

EU institution, namely the European Council and if yes, whether it is contrary to Article 218 TFEU 

and therefore shall be considered as illegal and annulled.  

After the examination, the Court pointed that during the first two meetings (on 29 November 2015 

and 7 March 2016) as it was mentioned by the European Council that the Member States acted in 

their capacity as Heads of State or Government of the Member States of the European Union, not as 

Members of the European Council.
83

 However, according to the press release No 144/16 the 

Statement
84

is the result of the meeting between “Members of the European Council” and their 

“Turkish counterpart”. Moreover, it mentioned in the Statement that it was EU who agreed with 

Turkey on particular actions in order to tackle the migration crisis.
85

 Therefore, because of that 

uncertainty in the terms, it is not clear if the Member States acted as members of the European 

Council or as the members of the European Union. 

Replying to that question the European Council explained that the term ‘Members of the European 

Council’ was misunderstood and should be considered as a reference to the heads of the state or 

government of the Member States of the European Union since they constitute the European 

Council.
86

 Therefore, according to the European Council, incorrect use of the terms “Members of 

the European Council” and “EU” in the Statement cannot change its legal nature. The European 

Council pointed out that the Statement is a “political commitment of the Heads of State or 

Government of the Member States of the European Union vis-à-vis their Turkish counterpart.”
87

 

Taking into account observations of the parties, the Court held that evidence provided by the 

European Council relating to the first two meetings show that it was not EU but its Member States. 

Furthermore, the Court made a distinction between two meetings which had taken place on 17 and 

18 of March. 
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First, a session of the European Council, as an institution of the EU, took place on 17 March with 

the participation of those representatives of the Member States acting in their capacity as members 

of that institution. Secondly, an international summit took place the following day in the presence of 

the Prime Minister of the Republic of Turkey and those representatives of the Member States, acting 

this time in their capacity as Heads of State or Government.
88

 

Finally, the Court stated that according to existent documents the president of the European Council 

and the president of the European Commission were not formally invited to that meeting; therefore, 

their present cannot be considered as evidence that the agreement was concluded by the European 

Council.
89

 Therefore, the Court held that neither European Council nor any other institution of the 

European Union concluded the Statement, hence according to Article 263 TFEU, CJEU does not 

have jurisdiction to decide on the legality of the international agreement concluded by the Member 

States of the EU. The actions of the three applicants were dismissed due to the lack of jurisdiction.
90

 

These three court rulings are key for understanding of the controversial nature of the Statement. It is 

clear now that the Statement cannot be challenged before the CJEU and this also reflects how the 

refugees have been taken into consideration, despite their international protection status. 
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CHAPTER II: The EU-Turkey Statement from a Human Rights Perspective 

The aim of this chapter is to provide information on the international legal framework and regional 

instruments concerning the protection of refugees’ rights and to give an assessment on the 

compliance of the Statement with the main principles of international law on refugees.  

A. The  Human Rights Standards Applicable 

i. International law 

The problem of refugees’ rights was developed at the beginning of the 20
th

 century
91

 as a result of 

the World War I and genocides accompanied by the mass displacement of people.
92

 The first 

initiative in that issue was taken by the League of Nations by establishing the High Commissioner 

for Refugees in 1921. After the Second World War, even more, people were forcibly displaced from 

their countries and were in need of special protection. On these grounds, new international regime of 

refugee protection was built. On 26 April 1946, the UN created a specialized agency namely the 

International Refugee organization (IRO).
93

 Later IRO was replaced by Office of the United Nations 

High Commissioner for Refugees (UNHCR).
94

 

The modern regime of refugee protection consists of a number of written international documents, 

customary law and general principles of law.
95

 These instruments include among others, the 

Universal Declaration of Human Rights (art. 14), Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (art. 3) and the Convention on the Rights of the 

Child (art. 22). However, the most important among them is the UNHCR Convention relating to the 

Status of Refugees (hereinafter Geneva Convention). 
96

  

a. UNHCR Convention Relating to the Status of Refugees 

The Geneva Convention was adopted on 28 of July 1951 during the international conference in 

Geneva and came into force on 22 of April 1954. Later, on 31 January 1967 New York Protocol 
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Relating to the Status of Refugees (New York Protocol) was adopted which expanded the scope of 

the Convention.
97

 This Convention is considered as a fundamental legal instrument in international 

refugee law, and it was signed by 145 State.
98

 It, first of all, defines the term ‘refugee’. The 

definition can be found in Article 1 A(2) according to which the term refugee shall apply to any 

person who: 

“As a result of events occurring before 1 January 1951 and owing to well-founded fear of being 

persecuted for reasons of race, religion, nationality, membership of a particular social group or 

political opinion, is outside the country of his nationality and is unable or, owing to such fear, is 

unwilling to avail himself of the protection of that country; or who, not having a nationality and 

being outside the country of his former habitual residence as a result of such events, is unable or, 

owing to such fear, is unwilling to return to it.”
99

 

So basically, the Convention guarantees legal protection for a person who is outside of his country 

of nationality and who has a well-founded fear of persecution.
100

 However, according to the 

Convention, this definition was a subject to limitations provided in Article 1 B (1): 

 “For the purposes of this Convention, the words "events occurring before 1 January 1951" in 

article 1, section A, shall be understood to mean either (a)"events occurring in Europe before 1 

January 1951"; or (b)"events occurring in Europe or elsewhere before 1 January 1951"
101

 

First of all, there are temporal limitations “events occurring before 1 January 1951” and 

geographical limitations in Article 1 B -“occurring in Europe” or “occurring in Europe or 

elsewhere”;
102

 it was up to parties to choose to which extend provide their protection. However, 

these limitations existed only until 1967.
103

 The New York Protocol removed these limitations thus 

gave the Convention universal coverage.
104

 The Convention recognizes fundamental rights for 
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refugees which should be guaranteed by each state signed the Convention. Furthermore, the 

Conventions established such important principles as non-discrimination, non-penalization, non-

expulsion and non-refoulement
105

 . 

The principle of non-refoulement under the UNHCR 

In order to provide proper protection for refugees, the principle of non-refoulement should be 

observed by the states. Today the principal of non-refoulement became an integral part of human 

rights protection.
106

  One of the main purposes of the Conventions is to ensure that the refugees will 

not be returned to the countries where their life or freedoms are under threat.
107

 According to the 

Convention, the state is obliged not to return a refugee “to the frontiers of territories where his life 

or freedom would be threatened on account of his race, religion, nationality, membership of a 

particular social group or political opinion.”
108

  

To determine the scope of the principle, first of all, it is necessary to define to whom it shall apply? 

According to the Convention, this provision applies to any person who is considered as a refugee 

within the meaning of Article 1 A (2) of the Convention. Moreover, even if the person has not yet 

been formally recognized as a refugee, it doesn’t mean that principle of non-refoulemet is not 

applied to such person.
109

 However, the persons who are fall within the scope of the article 1 

paragraphs D, E and F, which constitute the exclusion provisions, cannot receive protection from a 

state.
110

 Further, the Convention provides that a state cannot expel a refugee “in any manner 

whatsoever.” The words in any manner whatsoever include such forcible measure
111

 as deportation, 

extradition, and rejection at the frontier.
112
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The article says that a refugee cannot be returned to the “territories where his life or freedom would 

be threatened”; it means that refugee cannot be returned not only to the country of origin but also to 

any other state where there is a risk of persecution.
113

 

There is only one exemption from that principle which is laid down in Article 33 (2) of the 

Convention. If the refugee is considered dangerous for the security of the country, they can be 

expelled or returned.
114

 

b. International Covenant on Civil and Political Rights  

Another important universal treaty in the field of human rights adopted by UN General Assembly is 

The International Covenant on Civil and Political Rights of 1966 (ICCPR).
115

 All participant states 

of the Covenant agreed that the main principles of the United Declaration on Human Rights on 10 

December 1948, such as recognition of the inherent dignity and equality of rights,
116

 can be 

achieved only by guaranteeing to each individual protection of his civil and political rights. The 

Covenant provides the list of the rights which “each state party to the Covenant undertakes to 

respect and to ensure to all individuals within its territory and subject to its jurisdiction.”
117

 The 

ICCPR was signed by 169 states.
118

  

According to Article 28 of the ICCPR in order to control the observance of the Covenant by the 

States a Human Rights Committee (Committee) shall be established.
119

 The Committee exercises 

monitoring function by analyzing the reports on the implementation of the Covenant submitted by 

the states. There are two optional protocols to the ICCPR which extended the scope of protection. 

The first optional protocol allows all persons to submit individual complaints to the Committee 

about the occasions of the violation of their rights.
120

 

The Covenant in contrast with Geneva Convention is not specialized for the protection of refugee 

rights and applies for all individuals. Nevertheless, the principle of non-refoulement can also be 
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found in ICCPR. The article 7 of ICCPR says “no one shall be subjected to torture or to cruel, 

inhuman or degrading treatment or punishment.”
121

 By General Comment No. 20 (1992), the 

principle of non-refoulement was included to this article. The element of non-refoulement was 

included by the Committee which imposed an obligation to the States to ensure that individuals 

would not be returned to the country where their rights guaranteed by Article 6 (right to life) and 7 

(right to be free from tortures and other inhuman treatment) of the Convention are in danger. 

Paragraph 9 of the General Comment says: 

In the view of the Committee, States parties must not expose individuals to the danger of torture or 

cruel, inhuman or degrading treatment or punishment upon return to another country by way of 

their extradition, expulsion or refoulement. 
122

 

Moreover, in contrast with the Geneva Convention which allows refoulement if necessary for 

national security, this article provides absolute prohibition of refoulement.
123

 

B. Regional Instruments Concerning Refugees and Human Rights 

Besides universal agreements, regulating the status of refugees, there are a number of regional 

instruments in this field. Historical events in various regions caused the development of their own 

mechanisms of the refugee protection. 

On the African continent  African Charter on Human and Peoples’ Rights 1981( Banjul Charter) and  

OAU Convention Governing the Specific Aspects of the Refugee Problem in Africa 1969 are the 

most important instruments on refugee protection. Article 12 of Banjul Charter guarantees to each 

individual the right to seek and obtain asylum and prohibits refoulement of legally admitted people 

and mass expulsion.
124

 The OAU Convention gives a clear definition of the term “refugee”, 

establishes the principles of non-discrimination and non-refoulement. According to Article 2 of the 

Convention no person shall be subject to rejection at the frontier, return or expulsion, which would 
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compel him to return to or remain in a territory where his life, physical integrity or liberty would be 

threatened.
125

 

On the American continent, the most important document on human rights is American Convention 

on Human Rights 1969.  In Article 22 the Convention guarantees to each individual the right to seek 

and receive asylum. It prohibits deportation and mass expulsion of people to the territory where 

“their right to life or personal freedom is in danger of being violated because of his race, 

nationality, religion, social status, or political opinions.” 
126

 According to the Convention, there are 

no exemptions for this provision. 

Among all regional systems on human rights protection, the European mechanisms considered as 

the most developed and effective.
127

 The European system also can be divided into two separate 

systems; first EU law and the second legal instrument of the Council of Europe. As European 

system is more relevant for the present work, both of these systems are in details discussed below. 

 

i. EU Law: Common European Asylum System and Charter of   

Fundamental Rights of the EU 

It is universally known that the European Union is a unique system with its own values and laws. 

EU asylum law is based on the main principles established in Geneva Convention and at the same 

time has its own features. 

In the original treaties, there were not provisions regulating the status of refugees or asylum law 

since the original idea of the establishing the European Communities was economic development 

and creation of “internal market” comprising “an area without internal frontiers.” However, to 

achieve these ideas it was important not only to create the freedom of movement of persons and 

eliminate internal borders but also regulate external borders of Members of Community. Therefore, 

Member States acknowledged that if they want to create common market, it is also important to 

create common and harmonized system on immigration and asylum policies.
128

 

                                                           
125

 Organization of African Unity, Convention Governing the Specific Aspects of Refugee Problems in Africa, 10 
September 1969, 1001 U.N.T.S. 45. 
126

 Organization of American States, American Convention on Human Rights, "Pact of San Jose", Costa Rica, 22 
November 1969. 
 
128

 H.Battjes, European Asylum Law and International Law, Leiden, Martinus Nijoff Publishers, 2006,  p.27. 



23 
 

Asylum and immigration issues became a competence of EC only after the adoption of the 

Amsterdam Treaty. Prior to it, in 1991 the Maastricht European Council agreed that immigration 

and asylum policy should be implemented to the new Treaty on the European Union. However, no 

concrete measure was taken at that time.
129

 Between 1993 and 1999 the Community gained some 

limited powers in visa policy; however, the major powers still were granted to the “European 

Union”, which was separate from the Community at that time and constituted “intergovernmental” 

system.
130

 

One of the most important achievements preceded the conclusion of the Amsterdam Treaty was the 

creation of Schengen Area, which included two major agreements, namely Schengen agreement of 

1985 and the Schengen Convention of 1990.
131

 The Schengen Agreement was concluded between 

Belgium, France, the Federal Republic of Germany, Luxembourg and the Netherlands. It was the 

agreement between Member States and initially, was separate from the law of the Community.
132

 

The idea of the agreement was the abolition of internal borders and removal of border control.
133

  

In 1990 contracting parties signed the Schengen Convention which introduced common visa policy. 

The aim of the Schengen was also ensuring a high level of control on its external borders.
134

 The 

“Schengen acquis”, which consists of the Schengen agreement and Schengen Convention, was 

integrated by the Amsterdam Treaty into the EC.
135

 Today Schengen applies almost to all EU 

Member States and represents the unified system for security of external borders and allows free 

travel for EU nationals within the Schengen area.
136

 The third country national that obtained the visa 

and legally entered the territory of on the Schengen state can freely move within the whole 

Schengen area.
137

 Consequently, the Schengen system mostly concern borders control and visa 

policy, however, it provides some measures regarding the asylum policy.
138

 Article 30 of the 
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Schengen Convention provides rules defining which Member State is responsible for examining 

applications of asylum seekers, therefore eliminated the possibility of so-called “asylum 

shopping.”
139

 However, provisions on asylum policy were more developed by the Dublin system. 

The Dublin system was established by signing Dublin Convention in 1990 which entered into force 

on 1 September 1997. The Convention was adopted for determining responsibility for examination 

of asylum applications and put an end to “asylum shopping.”
140

 This means that an asylum 

application should be examined only by one Member States whose responsibility is defined by the 

Convention.
141

 In 2003 the Dublin Convention was replaced by Dublin Regulation, which is more 

known as Dublin 2. The Dublin 2 was also amended and replaced by Dublin 3 Regulation in 2013. 

The regulation provides not only criteria for determining responsibility, but also rules on the 

procedure of the examination of asylum applications.
142

 By the Amsterdam Treaty, the Dublin 

system also became a part of EU legal framework. Further development of EU asylum policy was 

based on the provisions of Amsterdam Treaty.
143

 Next aim of the Union was a creation of common 

asylum system. In 1999 Common European Asylum System (CEAS) firstly was introduced by the 

European Council in Tampere Conclusions. According to it, CEAS should be established in full 

respect of the Geneva Convention.
144

 The CEAS was created in order to establish a common legal 

framework on asylum and to set up common asylum procedures. Development of CEAS includes 

two phases; the first from 1999-2004 and the second from 2004-2013.
145

 The CEAS consists of 

three main directives and two regulations which were adopted in the first phase of development and 

during the second period they were revised.
146

 

One of the main directives concerning EU asylum policy is the Asylum Procedures Directive, which 

provides details on access to the asylum procedures. The main purpose of the Directive is “to 
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establish minimum standards on procedures in Member States for granting and withdrawing 

refugee status.”
147

 It regulates the whole application process and moreover, guarantees to applicants 

protection from refoulement.
148

 The central instrument of the CEAS is Qualification Directive which 

lays down criteria defining a person as a refugee. According to the Directive, the status of the 

refugee can be granted to “the third country national who, owing to a well-founded fear of being 

persecuted for reasons of race, religion…is outside the country of nationality and is unable or, 

owing to such fear, is unwilling to avail himself or herself of the protection of that country, or a 

stateless person, who, being outside of the country of former habitual residence for the same 

reasons as mentioned above, is unable or, owing to such fear, unwilling to return to it, and to whom 

Article 12 does not apply.”
149

 From this definition, it is clear that there are two exemptions; first, 

nationals of the EU Member States fall out of the scope of that definition, and secondly, persons 

who fall within the scope of Article 12 of the Directive are excluded from protection. The 

responsibility of Member States for providing proper living conditions for refugees is regulated by 

The Reception conditions directive. It guarantees to refugees accommodation facilities, medical 

care, employment, and education.
150

 Finally, two important regulations are included in that system. 

First of all, the Dublin regulation, the purpose of which has already been discussed above and the 

Eurodac regulation which was adopted in order to establish special fingerprint database to simplify 

the examination procedure of applications.
151

 

The immigration and asylum policy has a close relation with human rights issues; therefore the 

Charter of Fundamental Rights of the EU also includes some provisions regarding asylum law. The 

Charter was proclaimed in 2009, and initially, it was not legally binding act, it became a legally 
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binding instrument after the Lisbon Treaty came into force in 2009.
152

 The scope of the Charter is 

identified in Article 51, which says that the Charter is addressed to the institutions and bodies of the 

Union and the MS only when they are implementing Union law.
153

 The Charter is based on the 

ECHR and universal human rights instrument and includes the list of main political, civil, economic 

and social rights.
154

 The Charter contains various articles related to the right of asylum. In Article 18 

it guarantees to everyone the right to seek an asylum. Article 19 of the Charter prohibits collective 

expulsion. There are some other articles of the Chapter which are not explicitly related to the 

refugees but also are very important in that context. For example, Article 47 guarantees the access to 

effective remedies and fair trial. It says everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal previously established by law. Everyone 

shall have the possibility of being advised, defended and represented.
155

 Moreover, it ensures legal 

aid and effective access to justice for those who lack sufficient resources. This is particularly 

important for refugees and asylum-seekers; usually, persons fleeing conflict in their countries do not 

have necessary resources for legal aid.
156

 

ii. European Convention for the Protection of Human Rights and 

Fundamental Freedoms 

The main human right instrument on the European continent is the European Convention on Human 

Rights which was adopted by the Council of Europe. The Council of Europe was founded in 1949 in 

order to promote democracy and protection of human rights.
157

 For these purposes in 1950 ECHR 

was adopted and came into force in 1953.
158

 The Convention provides a list of fundamental rights 

and freedoms for each individual without discrimination. To control the compliance of each 

contracting state with the Convention European Court of Human Rights was created.
159
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Even though, ECHR does not include explicit provisions prohibiting refoulement it plays an 

important role in the refugees’ protection. In Article 2 the Convention guarantees the right to life to 

each person and Article 3 prohibits tortures and any other inhumane treatment.
160

 These provisions 

were developed by ECtHR case law and assumed prohibition of return people to the territories 

where their life is in danger, or they can be subject to tortures or any other inhuman treatment. The 

most important is that the ECHR provides absolute prohibition, without any exemptions. The case 

law concerning the principle of non-refoulement and prohibition of collective expulsion are 

discussed in next paragraphs. Moreover, ECHR guarantees to all persons the right for individual 

complains.
161

 In addition, ECHR has a number of protocols expanding the rights established in the 

Convention. The most important among them for the asylum law is the Protocol number 4 to the 

ECHR
162

 and Protocol number 7 related to the principle of non-expulsion.
163

 

B. Legal Requirements under EU law and ECHR 

i. The Non-refoulement Principle 

The principle of non-refoulement is considered as a “cornerstone”
164

 of international refugee law; it 

can be found in various international and regional instruments concerning refugee protection and 

asylum policy.
165

 However, there is not one single definition for that term. The word refoulement 

originates from the French word “refouler” which means to turn back or to force back.
166

 

The principle of non-refoulement can be defined as a prohibition of forced direct or indirect removal 

of a refugee or an asylum seeker to the territory where there is a risk that he can be a subject to 
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human rights violations on account of his race, nationality, and  religion.
167

 It usually means any 

territory either individual’s home country or any other state.
168

 For the first time, non-refoulement 

was introduced in the Article 3 of the Convention relating to the International Status of Refugees of 

1933. 

“Each of the Contracting Parties undertakes not to remove or keep from its territory by application 

of police measures, such as expulsions or non-admittance at the frontier (refoulement), refugees 

who have been authorised to reside there regularly, unless the said measures are dictated by 

reasons of national security or public order.”
169

 

The main international mechanism guaranteeing protection from non-refoulement is the Geneva 

Convention which has already been discussed. All regional provisions prohibiting refoulement are 

based on that Convention. At the European level, the principle of non-refoulement is guaranteed by 

major human rights mechanisms such as the ECHR and EU Charter of Fundamental Rights. 

Moreover, today the principle of non-refoulement is considered as a norm of customary 

international law, meaning that all states are legally bound by that principle, whether or not they 

have ratified above-mentioned conventions.
170

 However, even if the customary nature of the 

principle is beyond doubts, there is a question if the nature of the principle can be considered as a 

rule of jus cogens.
171

 According to article 53 of Vienna convention 1969 on the Law of Treaties a 

jus cogens norm is a norm which “accepted and recognized by the international community of 

States as a whole as a norm from which no derogation is permitted and which can be modified only 

by a subsequent norm of general international law having the same”.
172
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Those who are in favor of recognizing the non-refoulement as a norm of jus cogens pointed that the 

prohibition of torture has jus cogens nature; therefore, the status of jus cogens should be recognized 

for non-refoulement since non-refoulement constitutes an integral part of the prohibition of 

torture.
173

 The main object the principle is the prevention of human rights violations. There are two 

types of prohibition on refoulement: absolute provisions and provisions with derogations.
174

 

Provisions prohibiting refoulement in ECHR and ICCPR can be considered as an absolute 

prohibition. It means that any exemptions or derogations are not allowed and there no grounds on 

which an individual can be expelled from the country. However, Geneva Convention on the status of 

refugees and EU Qualification Directive provide some exemptions on the ground of public 

security.
175

 

Non-refoulement as a part of universal human rights mechanisms has already been discussed. In this 

chapter, non-refoulement is discussed in the scope of European law. 

a. Legal Standard 

     §1.European Union Law 

The CEAS was based on the Geneva Convention; therefore, the principle of non-refoulement which 

is guaranteed by the Geneva Convention can be found almost in all EU documents regarding asylum 

law. 

First of all, the principle of non-refoulement was reflected in primary EU law, in Article 78 of the 

TFEU. The Treaty says that the Union shall develop common policy on asylum and refugee 

protection and shall ensure the compliance of this policy with the principle of non-refoulement.
176

 

The European Parliament and the Council should ensure adopting necessary measures regarding 

rules on “granting and withdrawing from asylum,” on temporary protection and the rules regarding 

states responsibility for examination of asylum applications.
177

 Within the EU legal framework, the 
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principle of non-refoulement is also introduced in the EU Charter of Fundamental Rights. The 

Charter guarantees the protection of major rights and freedoms, in particular, for refugees’ 

protection, CFR includes two main articles. In article 18 it guarantees the right to asylum which 

should be in compliance with the non-refoulement:
178

 

“The right to asylum shall be guaranteed with due respect for the rules of the Geneva Convention 

the Protocol …in accordance with the Treaty establishing the European Community.”
179

 

Article 19 of the Charter prohibits refoulement of refugees. It says that no one may be removed, 

expelled or extradited from EU to the territory where there is a risk for the person to be killed, 

tortured or to be subject to any other inhuman treatment; therefore, the collective expulsion of 

people is also prohibited by the Charter.
180

 

Under the secondary law, the principle of non-refoulement can be found in several EU directives 

and regulations. The refoulement first of all prohibited by the Dublin Regulation. Recital 3 of the 

Dublin Regulations provides that the provisions of the Geneva Convention should be respected, thus 

no one can be “sent back to persecution.”
181

 Furthermore, Article 21 of Qualification Directive 

states that all Member States shall respect the principle of non-refoulement, at the same time it 

provides two exemptions for the principle. In exceptional cases, Member States may refoule a 

refugee when there are reasonable grounds “for considering him or her as a danger to the security 

of the Member State” and when he or she, having been convicted by a final judgment of a 

particularly serious crime, constitutes a danger to the community of that Member State.
182

 The 

prohibition of refoulement can also be found in EU Asylum Procedures Directive. Several 

provisions of the Directive explicitly prohibit refoulement; moreover, the directive identifies major 

concepts such as “safe third country’, “safe country of origin” and “first country of asylum.”
183

 

These concepts are directly linked to the principle of non-refoulement. 
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     §2.European Convention for the Protection of Human Rights and Fundamental 

Freedoms  

The ECHR as a major mechanism concerning protection of human rights also includes some 

provisions prohibiting refoulement of refugees. Article 2 guarantees that no one can be deprived of 

his life and Article 3 prohibits tortures and other inhumane treatment. Article 3 says “no one shall 

be subjected to torture or to inhuman or degrading treatment or punishment.”
184

 Even if that 

prohibition is not explicitly expressed in the articles of the Convention but it was clarified in case 

law by ECtHR. 

In its significant case, Soering v the United Kingdom gave a ruling regarding the question of 

extradition. This case concerned the German national who was accused of a capital murder in the 

USA and in case of extradition would be sentenced to death.
185

 By examining Article 3 of the 

Convention and assessment of the risk of the death penalty the Court ruled that a State can be in 

breach of convention even if the State itself does not undertake any inhumane treatment or use 

tortures but expel an individual to a state where he can face such treatment.
186

 Therefore, with this 

decision, the Court imposed responsibility to a state not only for the state’s own actions but also for 

the measures which can be taken by another state.
187

 In this case, the Court established protection 

from extradition and enlarged the scope of states responsibility. 

Furthermore, the concept of non-refoulement was elaborated in Chahal v. United Kingdom case, 

which concerned deportation of Indian national for his separative activities, on the basis of the 

exemption on the ground of national security.
188

 However, in its decision, the Court ruled that “the 

prohibition provided by Article 3 of the Convention against ill-treatment is equally absolute in 

expulsion cases.” Therefore, if there is a real risk of inhuman treatment for the person “the activities 

of the individual in question, however undesirable or dangerous, cannot be a material 

consideration.”
189

 The Court, moreover, emphasized that protection afforded by article 3 of ECHR 
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is wider than the protection provided by UN Convention on the Status of Refugees and allows no 

exemptions.
190

 

From case law analyzing it is clear that ECHR prohibits refoulement of any kind, such as return, 

extradition, and deportation; moreover, the Convention does not allow any exemptions from this 

provision. Therefore, the main difference between ECHR and EU law is that under EU law some 

derogations are possible. 

b. Application of the Principle of Non-refoulement to the EU-Turkey 

Statement 

One of the main aims of this work is to assess compliance of the EU-Turkey Statement with the 

principles of non-refoulement and collective expulsion. The major provision of the Statement says:  

All new irregular migrants crossing from Turkey to Greece islands as from 20 March 2016 will be 

returned to Turkey.
191

 

Even the first sentence violates non-refoulement since all migrants without prior examination of 

their asylum applications should be returned to Turkey. However, the principle of non-refoulement 

prohibits expulsion of people to the territory where their lives are in danger, or their freedoms or 

rights can be violated, meaning that refoulement can be justified if people are returned to the safe 

countries. Therefore, to understand whether the statement is in compliance with main international 

principles it is important to examine the situation in Turkey, on the Turkey-Greece border and to 

analyze whether Turkey can provide proper protection for refugees and whether there is a risk that 

refugees can be returned to their countries of origin from Turkey. 

EU Asylum Procedures Directive guarantees observance of the principle of non-refoulement. 

However, it provides some possibilities for return if the country of return can be considered as a safe 

third country or first country of asylum for refugees.
192

 Thus EU leaders justified return of refugees 

within the Statement on the assumption that Turkey was considered as a “safe third country”. 

Nevertheless, despite the fact that EU included Turkey to the list of the “safe countries”,
193

 a number 
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of international human rights organizations are strongly disagree with this and, therefore, argued that 

the Statement is an act of serious violation of human rights.  

First of all, it is important to analyze Turkish legislation on asylum law. Turkey is a party to 

Refugee Convention 1951 but as it has already been discussed the Convention had two limitations 

geographical and temporal. These limitations were eliminated by the New York Protocol 1967. 

However, Turkey still has geographical limitations; it chose the alternative which says ‘events 

occurring in Europe”.
194

 This limitation to the Convention means that people from non-European 

countries cannot be recognized as refugees in Turkey. Despite the criticism, Turkish government 

stated that their law on refugees could guarantee proper protection and denied to lift that 

limitation.
195

 

In 2013 the new Law on foreigners and international protection (LFIP) was adopted by Turkish 

Parliament.
196

 It was developed and adopted in line with EU legislation and with the consultation of 

UNHCR.
197

 Within the LFIP a new body Directorate General of Migration Management (DGMM) 

was created, which is responsible for implementation of new asylum policy.
198

 

In Article 4 LFIP prohibits refoulement: 

“No one within the scope of this of this Law shall be returned to a place where he or she may be 

subjected to torture, inhuman or degrading punishment or treatment or, where his/her life or 

freedom would be threatened on account of his/her race, religion, nationality, membership of a 

particular social group or political opinion.”
199
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According to the new law, there are two types of protection: 
200

 

1. Temporary protection which is granted only to Syrian refugees
201

 

2. And international protection which is granted to all people from other countries.
202

 

Temporary protection regulation was adopted as a special law for protection of Syrian refugees and 

provides that: “Temporary protection shall be granted to foreigners who were forced to leave their 

countries and are unable to return to the countries they left and arrived at or crossed our borders in 

masses to seek urgent and temporary protection and whose international protection requests cannot 

be taken under individual assessment.”
203

 

Regulation prohibits refoulement and punishment for illegal entry and stay.
204

 It guarantees some 

basic right and freedom; however, under temporary protection an individual is not recognized as a 

refugee within the meaning of Refugee convention. So it means more than 2, 5 million of Syrian 

refugees fall within the scope of temporary protection regime and it guarantees only short time 

protection. The second type is international protection which is according to article 61 of LFIP is 

divided to three groups: 

1. “refugee status”- “A person who as a result of events occurring in European countries and 

owing to well-founded fear of being persecuted… shall be granted refugee status upon 

completion of the refugee status determination process.” Only persons from European country 

can be recognized as refugees. Even in new law the geographical limitation has not been lifted. 

2. second group is constituted from persons recognized as “conditional refugee”, according to 

article 6 of LFIP, persons outside of Europe with reasonable risk of persecution in their own 

countries can be granted conditional refugee status in Turkey.  

3. finally, “subsidiary protection” can be granted to a person who cannot be recognized as a 

refugee or a conditional refugee and can be subjected to death penalty or torture in  his own 

country.
205
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From this law, it is clear that Syrian refugees cannot be granted the status of refugee in Turkey, 

therefore, only temporary secure is guaranteed to them. Moreover, for refugees from countries other 

than Syria and European countries, such as Afghanistan and Iraq only conditional refugee status can 

be granted. Therefore, it is not even clear to what extent Turkey can provide protection for refugees, 

what leads to violation of non-refoulement. In reality, this situation is even worse. The law on 

asylum in Turkey is very new and still not well developed in practice. At the time of adopting that 

law in 2013, Turkey did not host such high number of refugees. Due to the lack of experience, 

Turkey is struggling to manage hundreds of thousands applications. For that reason, asylum-seekers 

are waiting for years for their applications to be considered.
206

 Moreover, a number of forced returns 

of refugees from Turkey to their countries of origin and violation of non-refoulement principle were 

detected.
207

 

In addition, the political situation in the country seriously deteriorated and put under the treat 

democratic values. In the last months relations between EU and Turkey became very complicated. 

Turkish President threatened EU by canceling the Statement.
208

 From analysis it is clear that 

according to Turkish legislation Syrian nationals and other refugees from non-European countries 

cannot be even granted the status of refugee. It is the first and most important violation of Geneva 

Convention. Secondly, Turkey provides only temporary protection for Syrians and “conditional” 

protection to other non-European nationals, and it is not very clear what guarantees such types of 

protection. Such exemptions for non-European nationals and uncertainty in Turkish legislation 

cannot guarantee full respect of the principle for non-refoulement; therefore, constitute a violation of 

international law. Moreover, political situation in the country, a number of occasions of deportation 

of refugees to their countries of origin shows that Turkey hardly can be considered as a safe third 

county. Accordingly, such returns cannot be justified, and it is again points to the violation of the 

non-refoulement principle. The concepts of a safe third country, a first country of asylum and the 

detailed situation in Turkey are discussed in next paragraphs. 
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ii. The Collective Expulsion Principle 

Prohibition of collective expulsion is another important principle which is related to the principle of 

non-refoulement and aimed to provide an effective level of protection to refugees and asylum-

seekers. The collective expulsion principle is recognized both in international and regional 

mechanisms. 

At the international level collective expulsion in an absolute manner is prohibited by ICCPR. 

Paragraph 9 of General Comment NO 20 to ICCPR prohibits extradition, expulsion or refoulement 

of individuals to a country where there is a threat of tortures or any other inhumane or degrading 

treatment.
209

 The word expulsion can be defined as an act of a State power which secures forcibly or 

under threat of force removal of aliens from its national territory.
210

 Collective expulsion means a 

group of people; however, there is no any criterion on the amount of persons in such group.  

Expulsion shall be distinguished from extradition. Extradition occurs because of a request and will 

of another State, while expulsion occurs because of interest of the host country.
211

 

a. Legal Standard  

     §1.European Union Law 

EU law prohibits collective expulsion of aliens from national territories of MS. That principle can be 

found in the EU Charter. According to Article 19 of the Charter, collective expulsions are 

prohibited. “No one may be removed, expelled or extradited to a State where there is a serious risk 

that he or she would be subjected to the death penalty, torture or other inhuman or degrading 

treatment or punishment.”
212

 

The explanation to the Charter indicates that this provision is based on the Article 4 of Protocol No 

4 of the ECHR and has the same meaning. The aim of prohibition is to guarantee individual 

consideration of each application.
213

 The principle can be found in several EU directives such as 

Return directive and Asylum procedures directive. There are no explicit provisions on the 
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prohibition of expulsion, but they prohibit refoulement. Moreover, collective expulsion principle 

prohibits the return of person or person without appropriate examination of their application. 

Asylum procedures directive guarantees proper examination of an application, personal interview 

with each individual, free legal assistance and right to effective remedies.
214

 

     §2.European Convention for the Protection of Human Rights and Fundamental Freedoms 

As it was already clarified in the previous paragraph non-refoulement and collective expulsion 

principles are not explicitly mentioned in the articles of the Convention. These provisions were 

developed and determined by two protocols to the Convention and ECtHR case law. The collective 

expulsion can be defined as “any measure of the competent authorities compelling aliens as a group 

to leave the country, except where such a measure is taken after and on the basis of a reasonable 

and objective examination of the particular cases of each individual alien of the group.”
215

 

According to Article 4 of the Protocol number 4, collective expulsion is prohibited.
216

 Furthermore, 

Article 1 of the protocol number 7 to the Convention states that: 

An alien lawfully resident in the territory of a State shall not be expelled therefrom except in 

pursuance of a decision reached in accordance with law and shall be allowed: 

a. to submit reasons against his expulsion, 

b. to have his case reviewed, and 

c. to be represented for these purposes before the competent authority or a person or persons 

designated by that authority.
217

 

One of the most famous cases on the prohibition of collective expulsion is Hirsi Jamaa and other v. 

Italy case.
218

 In this case, Somalian and Eritrean migrants who traveled from Libya to Italy were 

returned back to Libya by Italian police forces.
219

 Before European Court of Human Rights, 
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migrants stated that Italian authorities violated Article 4 of the protocol number 4 to the ECHR 

because they did not identify the migrants, did not conduct any individual interviews and forced 

them to return to Libya.
220

 In this case the Court concluded that returning of migrants was without 

individual examination and there was a serious risk of ill-treatment in relation to these migrants in 

Libya. The Court held that removal was of a collective nature; therefore, Italy was in breach of 

article 4 of the protocol.
221

 

In its further judgments the Court clarified that if the applications of several applicants were refused 

on the same grounds, provided that all of them had an opportunity for the individual interview with 

the competent authority, that did not lead to the breach of Article 4 of the Protocol.
222

 

b. Application of the principle of collective expulsion to the EU-Turkey 

Statement  

The first paragraph of the Statement says “All new irregular migrants crossing from Turkey into 

Greek islands as from 20 March 2016 will be returned to Turkey. This will take place in full 

accordance with EU and international law, thus excluding any kind of collective expulsion.”
223

 

Even the first sentence of the Statement constitutes the breach of international and European law, in 

particular, prohibition of collective expulsion. However, the second sentence is even more confusing 

it says that return will exclude any kind of collective expulsion. These two sentences of the 

statement are self-contradictory. First sentences actually is an act of collective expulsion, however, 

the second one guarantees the exclusion of collective expulsion.  

By adopting this provision both EU and Turkey are in breach of main international and European 

human rights mechanism.
224
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iii. The Safe Third Country and  First Country of Asylum Concepts 

Safe third country and first country of asylum concepts are related to the principle of non 

refoulement. These concepts are justifications for returning people from one country to another. 

The concept of a safe third country can be applied to the state when the person seeking international 

protection passed through this state and could receive an appropriate level of protection, but he did 

not do so. It is important to determine the concept of “safe third country” and “safe country of 

origin.”
225

 

The concept of the “safe country of origin” applies to the persons who can receive an appropriate 

level of protection in their own country, therefore, usually such applications are denied on the basis 

that they do not need international protection.
226

 

a. Legal standard under EU law and European Convention for the 

Protection of Human Rights and Fundamental Freedoms 

The legal basis for these concepts can be found in EU Asylum Procedures Directive. 

First of all, it is important to mention that according to Asylum procedures directive applications can 

be rejected and people can be returned to Turkey if: (1) these people did not apply for the asylum in 

Greece; (2) their applications were considered to be unfounded. The application can be considered 

unfounded if during the examination of the application it has become clear that according to 

Qualification directive the person does not qualify for international protection; (3) their applications 

were found inadmissible. 
227

 

The application is considered inadmissible if: 

“(a) another Member State has granted international protection; 

(b) a country which is not a Member State is considered as a first country of asylum for the 

applicant, pursuant to Article 35; 
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(c) a country which is not a Member State is considered as a safe third country for the applicant, 

pursuant to Article 38…”
228

 

Accordingly, Syrian refugees can be returned to Turkey either on the basis that Turkey is considered 

as a first country of asylum or as a safe third country. However, these issues are not very clear. To 

understand if these concepts can be applied to Turkey it is important to analyze relevant EU 

legislation.  

First country of asylum concept 

According to Article 35 of Asylum procedures directive, a country can be considered as a first 

country of asylum for a particular applicant if: 

 (a) he or she has been recognised in that country as a refugee and he or she can still avail 

himself/herself of that protection; or 

(b) he or she otherwise enjoys sufficient protection in that country, including benefiting from the 

principle of non-refoulement. 
229

 

From analyzing Turkish legislation on refugees it is clear that Turkey has not yet removed the 

geographical limitation, therefore, only refuges from European countries (Members of Council of 

Europe) can receive refugee status in Turkey. As almost all refugees applying for asylum in Greece 

are Syrian nationals, they cannot receive the status of refugee in Turkey. Therefore, it is not clear in 

such circumstances how Turkey can be considered as a “first country of asylum” for them. This 

ground is wrong in nature. Syrians in Turkey can only apply for a temporary protection. By 

identifying the scope of temporary protection, Temporary protection regulation in Article 7 says that 

“persons benefiting from temporary protection shall not be deemed as having been directly 

acquired one of the international protection statuses as defined in the Law.”
230

 Again it is not clear 

to what extend this temporary protection can guarantee observance of human rights for refugees and 

non-refoulement. Even if this regulation includes the provision on non-refoulement, in practice 

Amnesty International detected a number or serious violations of that principle.
231
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Safe third country concept 

The application for asylum can be considered inadmissible in one of the EU MS if a non-EU country 

can be considered as a safe country for this applicant, where he can apply for asylum and receive 

effective protection. According to article 38 of Asylum procedures directive, the third country can 

be considered as a safe should meet the following criteria:  

(a) life and liberty are not threatened on account of race, religion, nationality, membership of a 

particular social group or political opinion; 

(b) there is no risk of serious harm as defined in Directive 2011/95/EU;
232

 

(c) 
the principle of non-refoulement in accordance with the Geneva Convention is respected; 

(d) the prohibition of removal, in violation of the right to freedom from torture and cruel, inhuman 

or degrading treatment as laid down in international law, is respected; and 

(e) the possibility exists to request refugee status and, if found to be a refugee, to receive protection 

in accordance with the Geneva Convention.
233

 

 

The concept is based on Geneva Convention it requires observance of the principle of non-

refoulement, right to apply and receive the status of refugee. Moreover, the country which is 

considered as a safe third country shall adopt and implement in its legislation international and 

regional mechanisms of human rights protection, such as Convention against tortures, ECHR, and 

others. 

b. Application of the Safe Third Country and First Country of Asylum 

Concepts to the EU-Turkey Statement 

In September 2015 EU included Turkey in a list of safe countries;
234

 however it is very doubtful if 

Turkey fulfills all the conditions within the Asylum procedure directive to be considered as a safe 

third country for refugees. This assumption of the EU was highly criticized by several international 

organization and human right activists. 
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Amnesty international’s Director for Europe and Central Asia John Dalhuisen commented in the 

Statement: 

“In their desperation to seal their borders, EU leaders have willfully ignored the simplest of facts: 

Turkey is not a safe country for Syrian refugees and is getting less safe by the day.” 
235

 

To answer this question, it is necessary to analyze the application of the criteria laid down by the 

Directive to Turkey. 

The first condition prohibits any threat to life and liberty on account of race, religion, nationality, 

membership of a particular social group or political opinion. This provision is closely related to 

observance of ECHR and guarantees main human rights. As a part of Council of Europe, Turkey 

adopted all international and regional human rights mechanisms. However, there are some cases 

proving the breach of the main provisions of these mechanisms. There are a huge number of 

violations of the media and press freedom and situation is getting worse. According to the Turkish 

Journalists' Association during 2016 Turkey arrested more journalist than any other country, 148 

journalists are currently imprisoned, and many media outlets have been shut down.
236

 Moreover, 

there was an occasion when the government blocked an access of the citizens to the global social 

media resources, such as Facebook, Twitter, YouTube and WhatsApp in Turkey.
237

 

Secondly, last years are characterized by political instability in the country. During 2016 people in 

Ankara and Istanbul became victims of a wave of bomb attacks.
238

 Finally, on 15 July 2016 Turkey 

witnessed a military coup attempt. The attempt was prevented, and as a consequence, a number of 

soldiers, generals, judges, police, civil servant, universities’ professors, and teachers were suspended 

and arrested,
239

 the question of the restoration of the death penalty was raised. 

Taking into account mentioned circumstance, several parliamentary questions were sent to the 

Commission in particular whether Turkey, under such circumstances, is still considered as a safe 
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third country for refugees?
240

 In its answer given by Mr. Avramopoulos on behalf of the 

Commission, he stated that:  

“Both Turkey and the EU are committed to continue implementing the EU-Turkey Statement of 18 

March 2016. The sharp decrease seen in the number of irregular migrants and asylum-seekers 

crossing from Turkey into Greece is proof of the effectiveness of the Statement — and in particular, 

that the business model of smugglers can be broken. Most importantly, since its implementation, the 

number of lives lost in the Aegean Sea has come down markedly.”
241

 

However, all that facts show that political situation in Turkey became very unstable and not safe. 

Now it is important to examine the situation particularly concerning refugees. The provision of the 

directive says the principle of refoulement shall be respected. Even if Turkey implemented the 

prohibition of refoulement in its new LFIP, in reality, some violations of the principle were detected. 

In its report, Amnesty International described a number of forcible returns of Syrian refugees back 

to Syria what is absolutely prohibited within international and European law.
242

 The serious 

violation of non-refoulement occurred in Askale; it is a small town in Turkey where illegal 

deportation center was created for the return of irregular migrants. The applications for asylum were 

denied by the local lawyers without proper examination, during the examination time people were 

kept in cells. Roads and any access of media representatives were blocked to the Askale Removal 

Center.
243

 Such removal to the countries of origin is a serious threat to the life of refugees. 

Moreover, some occasions of shooting of refugees by Turkish border guards were detected. 10 

Syrian refugees were killed on the border; to others border guards used violence.
244

 In addition, 
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living conditions in refugee camps are very poor and not comply with main requirements, children 

labor is used in some places. 

Finally, the last condition says refugees can “request refugee status and, if found to be a refugee, to 

receive protection in accordance with the Geneva Convention.” However, the statement absolutely 

does not satisfy this provision. As it was already discussed because of geographical limitation non-

European refugees cannot receive a refugee status in Turkey. Even if new asylum system in Turkey 

created special protection system for Syrian refugees, this protection is only temporary, and with 

regard to refugees from Afghanistan, Iraq, and Pakistan only conditional protection can be granted, 

which is contrary to the Geneva Convention. From analysis it is clear that the Statement does not 

satisfy almost all conditions laid down by the Directive, therefore, the concept of a safe third 

country cannot apply with regard to the Statement and it leads to the violation of the principle of 

non-refoulement. 

iv. Critical Assessment from a Human Rights Perspective 

From analyzing of the main International, Regional documents on asylum and refugees, universal 

and European human rights mechanisms and Turkish legislation the following conclusions can be 

provided: 

First of all, Turkish legislation is inappropriate for providing effective protection of refugees. 

Turkish government refused to eliminate geographical limitation of Geneva Convention. Therefore, 

in its new legislation the refugee status and full protection are only guaranteed for European 

refugees, what is in current crisis makes no sense, because all refugees returning to Turkey are non- 

European refugees. Furthermore, the fact that Turkey adopted a special law which guarantees 

temporary protection only for Syrian refugees does not solve all problems. There are also non-

European refugees from countries other than Syria, such as Afghanistan, Pakistan, and Iraq who can 

receive only conditional refugee status.  

The second issue is that the Statement violates the principle of non- refoulement and collective 

expulsion. Refugees returned to Turkey then were forcibly returned to their countries of origin. This 

is the most serious violation of the principle of non-refoulement laid down by the Geneva 

Convention. Returning to countries of origin leads to the risk for people to be killed or tortured. The 

same can be mentioned about the principle of collective expulsion, even the first sentence of the 
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statement which says “all irregular migrant will be returned from Greece to Turkey” is a direct 

violation of the principle.  

Finally, the EU leaders justify violations of this principle on the ground that Turkey can be 

considered as a safe third country or a first country of asylum for the refugees. However, from the 

previous paragraphs, it is clear that Turkish legislation and political situation in the country are not 

satisfied all the conditions laid down by these two concepts. Therefore, derogations from the 

principles of non-refoulement and collective expulsion cannot be justified. 

Moreover, the political situation of the country becomes more and more unstable and insecure. 

During last months relations between EU and Turkey have seriously deteriorated. The result of 

Turkish referendum regarding changes to the constitution and extending the powers of the 

president
245

 will bring even more instability, and it is not clear how it will influence on future of EU-

Turkey relations.  

In conclusion, it is important to mention that the Statement is not an appropriate solution for the 

managing the refugee crisis because it causes violations of fundamental right and freedoms. This 

refugee crisis was one of the biggest challenges for the EU and EU leaders had to take some 

emergency actions. However, the Statement should be considered only as a temporary measure; the 

problem has not yet been solved yet. Therefore, new solutions should be implemented in order to 

manage the crisis without violation of human rights. 
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CHAPTER III: The current implementation of the EU-Turkey Statement   

A. The Results, Key Challenges and Further Steps in Developing EU-Turkey 

Cooperation in Tackling the Migration Crisis  

This Chapter provides information on the current implementation of the Statement, results delivered 

and key challenges regarding the implementation of the Statement.  

More than one year passed from the date of adoption of the Statement, so it is important to examine 

whether the main provisions of the Statement were fulfilled and whether the desired effect was 

achieved. First of all, it should be mentioned that the legal nature of the Statement finally, was 

identified by the decisions of EU General Court. The Court held that the Statement represented the 

will of EU Member States, therefore, CJEU could not decide on its legality.
246

 

The main goals of the Statement were to end irregular migration from Turkey to EU and to break the 

business model of the smugglers.
247

 From the date of adoption of the Statement, the Commission 

delivered five important reports regarding the implementation of the Statement. These reports 

provide information on main achievements; give some statistics and analysis of current and further 

challenges regarding the implementation. The first report was published on 20 April 2016 and stated 

that steady results had been already achieved after the first month from the adoption of the 

statement. According to the report, during the three weeks before the Statement, 26,878 persons 

irregularly arrived in Greece; however, three weeks after this number decreased by 5,847.
248

After 

20
th

 of March 2016, 325 persons who irregularly entered and did not apply for asylum in Greece 

were returned to Turkey. The Report ensured that these operations were carried out within the full 

respect of international law and the principle of non-refoluement.
249

  

Not only Turkey but also Greece adopted new laws on asylum within the current migration crisis. 

On 3 April 2016 Greek government adopted the law establishing Asylum Service and Appeal 
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Authorities.
250

 According to Article 1 of this law, Asylum service shall be competent to receive, 

examine and adjudicate as a first instance all applications for international protection. The Appeal 

Authorities were established as the second instance for examining appeals against decisions issued 

by the Asylum Service.
251

 In addition, Asylum Procedures Directive was incorporated in new law. 

This law was supposed to ensure fast-track application process and observance of the principle of 

non-refoulement.
252

 In May 2016 Greek Appeal Committee gave several rulings stated that Turkey 

could not be considered as a safe third country within the meaning of Article 38 of Asylum 

procedures directive because Turkey did not comply with the principle of non-refoulement and 

could not guarantee appropriate protection for refugees.
253

 The European Commission saw these 

ruling as serious challenges for implementation of the Statement. Therefore, under the pressure of 

the Commission and the European Council in June 2016, the Greek government reestablished that 

system and new Independent Appeal Committees were created.
254

 In June 2016 the Appeal 

committed ruled two new decisions contrary to the previous rulings and recognized Turkey as a safe 

third country.
255

 By its influence on Greek authorities, the Commission eliminated the challenges 

prevented the implementation but it was achieved by serious violations of human rights and 

international law. 

Nevertheless, in its last report of 2016, the Commission pointed on the effectiveness of the 

implementation of the Statement and ensured the observance of the principle of non-refoulement.
256
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Moreover, according to the report the number of fatalities has significantly decreased. In addition, it 

provides information on financial assistance from EU both to Turkey and Greece, on strengthening 

cooperation between Turkey and Greece and establishing proper security measures on the Greek-

Turkish border.
257

 Finally, the fifth and the last report of the Commission at this moment, by 

summing up the year from adopting the Statement, provided that “the Statement is producing 

tangible results, despite the challenging circumstances.”258According to the report for today, the 

number of Syrian refugees resettled from Turkey to EU is 3,565.
259

 

However, the real situation is not as good as it provided in the reports. The number of irregular 

migrants indeed significantly decreased but it was achieved by the violation of the principle of non-

refoulement. Secondly, the reports stated that the number of deaths in the Aegean Sea was 

decreased; however, the reports say nothing about the number of death on the Greek-Turkish border 

killed by the border guards.
260

 Also they do not provide any information about people who were 

unlawfully, by violation of the principle of non-refoulement returned to their countries of origin 

from Turkey. The second major provision of the Statement was one for one mechanism which 

assumed resettlement of refugees from Turkey to EU.
261

 However, from the reports, it is clear that 

this mechanism is not working. According to the report, only 3,565 refugees were resettled to EU;
262

 

although, the Statement provided resettlement of 72,000 refugees.
263

 

European Commission Vice-President stated that to improve management of migration, it was 

important to continue implementation of the Statement and develop cooperation with Turkey. He 

emphasized that all these measures should be based on the “principle of solidarity and fair sharing 

of responsibility at their core – a principle that binds each Member State.”
264
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However, the future of the deal mostly depends on the domestic situation in Turkey. The situation in 

the country now is very uncertain. The relationships between Turkey and EU have significantly 

deteriorated, especially with Netherlands and Germany. Moreover, it is not clear how results of the 

Turkish referendum will influence the relations between EU and Turkey. Therefore, the 

implementation of the Statement mainly depends on the political environment in Turkey. However, 

EU cannot rely on Turkey when lives of millions of people depend on that Statement. 

B. The Statement as a Model for Future Relations? 

Despite the criticism concerning the Statement, some EU leaders find it as a very effective measure 

and believe that EU needs EU-Turkish style migration deals with other countries in order to manage 

migration crisis. After implementation of the EU-Turkey Statement, the number of migrants 

irregularly crossing to Europe through Eastern-Mediterranean has significantly decreased. However, 

during the 2016 high number of migrants entered Europe through the Central-Mediterranean root, 

mainly from Libya to Italy. 
265

 

In 2015, the Commission presented a broad European Agenda on Migration.
266

 On 11-12 November 

2015 during Valletta summit Valletta Action Plan was adopted;
267

 furthermore, in order to develop 

its cooperation on migration with third countries, in June 2016 EU introduced Migration Partnership 

Framework which faced strong opposition from several human rights organizations.
268

 

As most of the refugees entered Europe through Central-Mediterranean root came from Libya, 

Maltese Prime-Minister Joseph Muscat whose state now holds the presidency of the Council of the 

EU proposed to develop close cooperation with Libya in order manage the migration and most 
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significantly to break the business model of smugglers.
269

 He stated that the EU-Turkey Statement 

was the only effective solution and it is important to adopt a new measure which will provide the 

same result as the Statement and will help to reduce the number of refugees and migrants entering 

through the Central-Mediterranean root.
270

 According to Muscat “unless the essence of the Turkey 

deal is replicated in the central Mediterranean, Europe will face a major migration crisis.”
271

 

On 25 January 2017 Joint Communication on "Migration on the Central Mediterranean Route – 

Managing Flows, Saving Lives” was adopted
272

 which introduced the following important actions: 

(1) support to Libyan coast guards; (2) measures against smugglers and traffickers; (3) protection of 

migrants, assistance for voluntary returns and resettlement; (4) increasing of cooperation with 

Egypt, Tunisia and Algeria in order to prevent irregular migration; (5) mobilizing funding for North 

Africa.
273

 

To address the challenges of irregular migration in Libya and achieve mentioned goals EU Members 

State should show their initiative and develop cooperation with UNCHR and IOM.
274

  

Despite the criticism from international organizations regarding the EU-Turkey statement and 

cooperation with Libya on 3 February 2017 on the basis of The Partnership Framework and the 

Valletta Action Plan “Malta Declaration” was adopted.
275

 The Declaration provides a number of 

actions necessary to ensure effective control of EU external borders and prevent illegal flows into 
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the EU.
276

 First of all, EU will provide support for Libyan national coast guard by creating a special 

fund for training and equipment. One of the most important aims is by common effort to prevent an 

activity of smuggler. In addition, the Declaration includes such provision as improving “reception 

capacities and condition in Libya for migrants’; assistance for voluntary returns; “deepening 

dialogue and cooperation on migration with all countries neighboring Libya”.
277

 

After the EU-Turkey Statement, this Declaration seems even more paradoxical. Even Joseph 

Muscat, who was in favor of cooperation with Libya, accepted that “Turkey and Libya cannot be 

placed at the same level. Turkey has a very solid government and bodies, maybe too solid, but it’s a 

state. Libya is on the brink of becoming a failed state.”
278

 Turkey implemented all main universal 

and regional human rights mechanism and despite that as it clear from the analysis does not satisfy 

all conditions to be considered as a safe county for refugees. Moreover, in contrast with Syrian 

refugees who are fleeing war in their country, migrants from Libya are considered as economic 

migrants, therefore, since these migrants are not faced threats for their lives in their countries of 

origin, EU Member States frequently refuse to accept them.
279

 However, the situation in Libya is not 

safe at all. Since 2011 Libya faced civil war and ISIS activity, the criminal justice system cannot 

provide effective protection for civilians.
280

 Migrants and refugees returned to Libya are subjected 

“to beatings, forced labor, and sexual violence.”
281

 

Another deal on refugees was agreed between EU and Afghanistan. As Libya, Afghanistan cannot 

be placed on the same level with Turkey. The situation in Afghanistan is not safe, and it gets worse 

and worse. According to UN reports, a conflict in the country caused a high number of civilian 

casualties.
282

 UN High Commissioner for Human Rights, Zeid Ra'ad Al Hussein stated that “the 

people of Afghanistan continue to suffer brutal and unprincipled attacks that are forbidden under 

international law.”
283

 Therefore, people from Afghanistan constitute the second large group of 
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asylum-seekers in Europe after Syrian refugees.
284

 In 2015 EU Member States received 196 170 

applications from Afghan nationals.
285

In order to manage the crisis and prevent irregular migration 

from Afghanistan EU decided to make an agreement with the Afghan government. On 22 September 

2016 Draft Joint Way Forward on migration issues between Afghanistan and the EU was published 

(JWF),
286

 and on 2 October 2016 JWF was adopted. The JWF adopted in order “to step up their 

cooperation on addressing and preventing irregular migration and return of all irregular 

migrants.”
287

 The JWF does not create any rights or obligations under international law, and it 

should supplement existing bilateral agreements between Member States and Afghanistan; therefore, 

does not suspend them or prevent the conclusion of future agreements.
288

 It consists of 10 parts; the 

first part identifies the scope of cooperation which says that EU and Afghanistan ensure a safe return 

in line with international and European law.
289

 The JWF should prevent migrant smuggling and 

trafficking in human beings.
290

 EU will provide its assistance in order to facilitate return process and 

meet all travel costs of Afghan nationals.
291

 The JWF stated that both EU and Afghanistan are 

obliged to respect all their international obligations in particular 1951 Convention relating to the 

Status of Refugees and its 1967 New York Protocol, International Covenant on Civil and Political 

rights, EU Charter of Fundamental Rights and the Universal Declaration on Human Rights.
292

 

However, it is impossible in the case of Afghanistan. The agreement itself is a violation of all 

universal and international human rights mechanisms. Moreover, EU considers about similar deals 

with Egypt, Niger, Lebanon, and Ethiopia.  

It seems unbelievable that the European Union which provides respect for democracy, human rights 

and peace can conclude such deals. The EU-Turkey statement should be a lesson for EU leaders. 
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CJEU in its decision defined the Statement as a political act; therefore, it cannot be challenged. This 

decision is in the process of appeal now.
293

 However, if the Court confirms the previous decision it 

will lead to the mass violation of the refugees’ rights and EU-Turkey Statement will become a 

model for future breaches of human rights. Instead of concluding such agreements, EU leaders 

should understand their mistake, if even Turkey cannot be considered as a safe country for refugees, 

how Afghanistan or Libya, where civilians are suffering from political instability, conflicts, 

murders,  the absence of an effective system of criminal justice, can be considered as safe countries. 

The EU-Turkey Statement should not be a precedent for future agreements as it is contrary to the 

main EU values. 
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Conclusion  

The current refugee crisis in Europe has become a serious challenge for the European Union. Faced 

with such a huge influx of migrants, EU members were forced to take emergency measures. The 

crisis revealed a number of problems both in EU asylum law and also some political problems, for 

example, unwillingness of Member States to cooperate and share the burden of responsibility.
294

 

Instead, EU decided to shift its responsibility to Turkey and Greece. During their cooperation with 

Turkey, EU adopted several instruments, fist Joint Action Plan, then Statement of 7 March 2016 and 

finally on 18 March 2016 the EU-Turkey Statement was adopted; however, none of them are 

effective. 

The Statement is contrary to EU asylum law and main universal and European human rights 

mechanisms. First of all, the principle of non-refoulement is not observed. EU justified 

“refoulement” of refugees by the assumption that the concepts of “safe third country” and “first 

country of asylum” can be applied to Turkey. However, both Turkish legislation and political 

situation in the country do not satisfy the conditions of above-mentioned concepts. The geographical 

limitation which still exists in Turkish legislation recognizes only European refugees. That fact that 

Turkey adopted the special law for Syrian refugees cannot justify this limitation. This legislation 

guarantees only temporary protection for Syrian refugees. Finally, non-European refugees from the 

countries other than Syria can be granted only “conditional” refugee status. According to Turkish 

legislation, only people who are granted a “refugee” status can enjoy full protection, meaning that 

non-European refugees cannot obtain this protection. This is the biggest violation of human rights 

since Geneva Convention guarantees for all refugees a full protection in accordance with 

international law. Besides these flows in legislation, current political situation in Turkey is very 

uncertain and insecure. Deterioration of relations between Turkey and some EU member states, 

Turkish referendum and constitutional changes which threatening democratic values in the country, 

finally statements and threats of Turkish president to cancel the agreement show that the Statement 

was a mistake. Turkey is not a safe country for refugees and EU cannot rely on Turkey in such 

important question as protection of human rights.  
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The Statement violates the second important principle which prohibits collective expulsion. It says 

all irregular migrants will be returned from Greece to Turkey and this act is in fact a collective 

expulsion. However, the second sentence of that provision is completely opposite, it guarantees 

observance of the prohibition of collective expulsion. How in such circumstances EU can guarantee 

that it is not clear. Consequently, by adopting that Statement both EU and Turkey violated 

international law. EU undermined its own values provided in its legislation.  

The worst thing is that the Statement cannot be challenged before the CJEU. From the date of 

adoption of the statement, its legal nature became the most controversial issue. Recent CJEU 

judgment gave a clarification and ended all debates concerning a legal nature of the Statement. The 

Court held that the Statement was not concluded by the EU institutions and represented the will of 

EU Member States, therefore CJEU does not have jurisdiction to decide on its legality. 

The aim of this paper was to analyze the compliance of the Statement with international and 

European law.  From the analysis of all data provided by this work, it is clear that both legal nature 

and compliance of the Statement with international and European law are problematic. Moreover, 

the only achieved result is decreasing of a number of refugees, but it was achieved by way of 

violation of human rights.  

EU leaders should understand that this act is not only violates refugees’ rights; first of all, it 

undermines democratic values.
295

 They want to use the Statement as a model for agreements with 

Libya or Egypt, but they should learn from their own mistakes and understand that by such 

agreements they violate fundamental values of the Union. 

EU always promoted democratic values and respect for human rights. Even in the situation of crisis 

EU should not abandon its major principles. The Statement should be considered as a temporary 

measure. Therefore, in order to tackle the crisis and protect refugees, EU leaders should find new 

effective solutions. 
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