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3D Printen kan de volgende grote ontwrichtende technologie worden. Recente ontwikkelingen hebben 

mogelijks de weg vrijgemaakt voor 3D Printen door consumenten en zou wel eens een golf van 

massamaatwerk in de huizen van mensen rondom de wereld met zich kunnen meebrengen. Er is een 

heel ecosysteem rond 3D printen ontstaan dat helpt bij het opbouwen van de wereld van 3D printen. 

Deze nieuwe wereld biedt vele kansen maar kan ook verstrekkende gevolgen hebben, vooral op het 

vlak van intellectuele eigendomsrechten. De 3D Printing beweging is onlosmakelijk verbonden met de 

effecten van digitalisering waarvan de gevolgen lijken op die waarmee de muziekindustrie een 

decennium gelegden geconfronteerd werd. De CAD-bestanden die de 3D-modellen bevatten kunnen 

online gedeeld worden, bewerkt en geprint op grote schaal. Ze kunnen echter ook aanleiding geven tot 

heel wat potentiële conflicten. De nadruk van deze masterproef ligt op het onderzoeken van deze 

opkomende conflicten tussen de intellectuele eigendomsrechtenhouders en de actoren in het 3D 

printen ecosysteem. De implicaties van 3D printen voor auteursech, tekening- en modellenrecht, 

octrooirecht en merkenrecht worden onderzocht vanuit een Belgisch-Europees perspectief. De 

combinatie van een Europees rechtskader en een specifiek nationaal systeem zorgt voor een 

diepgaande analyse van de mogelijke inbreuken en geeft ons inzicht in de tekortkomingen van de 

wetgeving en de reacties op deze opkomende conflicten. Tot slot worden de drie-dimensionale 

strategieën besproken voor de rechtenhouders die willen overleven in een wereld na de komst van de 

3D-printtechnologie. Juridische en technische oplossingen worden besproken voor de 3D-ontwerpers 

en bedrijven die afhankelijk zijn van hun intellectuele eigendom, terwijl het duidelijk wordt dat de 

enige oplossing aanpassen is aan 3D printen.  
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INTRODUCTION 
 
 

This dissertation examines the interaction between a new technology, 3D printing, and Intellectual 

Property (IP) from a legal perspective. Its central focus is the extend to which the current Intellectual 

Property rules are compatible with the implications of 3D printing. This dissertation builds on the 

widely accepted assumption that laws have a hard time anticipating the implications that a new 

technology brings with it. Technology is usually miles ahead of legislation, therefore it is critical to be 

forward thinking when examining this and when looking for answers relating to possible 

infringements, shortcomings in the current legislation and other problems that cannot be overlooked. 

The legal issues are being addressed from a Belgian-European perspective. Belgium is used as an in-

depth civil law example for case law and to assess the specific implications. However, it is always 

situated in a larger European context, which is possible because of an increasing level of 

harmonization. As for economic implications of this technology, this is looked at on a global scale and 

explores possible new business models. A legal dogmatic approach is used and for some parts a 

comparative law perspective due to the global uncertainty on how to deal with this new problem.  

 

The first part of this dissertation will contextualize the debate and offers an insight in the technology 

of 3D printing and the disputed importance in the (near) future. The second part goes into the central 

focus of this work and draws lesson from the past by making the analogy with the music industry and 

how they reacted to digitalization and were forced to rethink their business models because of how 

this affected their Intellectual Property rights. The central focus are the implications of 3D printing on 

the relevant Intellectual property rights. In particular, Copyright law, Design rights, Patents and Trade 

Marks. We distinguish the actors in the 3D Printing Ecosystem and their specific activities. The 

subject of research is delimited to these specific fields of Intellectual Property because it is in these 

specific areas that an impact is expected. We address these issues from the point of view of IP holders 

and distinguish two end users (industrial use and consumer use). In the third part we look at how IP 

holders can prepare themselves for such a future and whether the future could bring a new system of 

intellectual property, using a holistic approach. This dissertation does not claim that the technology of 

3D printing will bring with it a new system but examines possible hypotheses.  
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The aim of this dissertation is to provide theoretical arguments backed up by literature study, 

interpretation of current legislation, case law although specific legal cases on 3D printing have yet to 

reach the courts, while maintaining a future-oriented point of view. Because of the recent nature and 

the rapid developments we also turn to the past using literature and theories from authors that have 

written about the effects of a new technology on societies in the past. While the main focus is on the 

legal aspects, an economic and even philosophical dimension is also a major element of this 

dissertation. It would be careless to examine how legislation should react to these innovations without 

looking at the ecosystem surrounding it and the global economic scale of this.  
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PART I.  
The Brave New World of 3D Printing 
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Chapter 1. 3D Printing: Hype or Disruptive Technology? 
 

 
 

1               

 
§1. THE BRAVE NEW WORLD OF 3D PRINTING 2 
 

Whether 3D Printing as a general-purpose technology3 will play such a pivotal role in the future is 

hotly debated and the evidence is still not pointing in a clear direction. Critics argue that a consumer-

oriented mass market is not happening anytime soon or are convinced that it is just a hype that will 

pass. They certainly don’t buy into the 3D-printing evangelists that are calling it the next industrial 

revolution or saying it will be bigger than the Internet. Still, recent developments have the potential to 

blur the line between the consumers and producers of goods.4 On the other hand, there’s a growing 

group of people that consider 3D printing the next disruptive technology.5  The disruptive innovation-

model of author CHRISTENSEN is a theory that can be used to describe the effect of a revolutionary, 

new technology on the existence of firms. He stated that every time a business becomes obsolete 

because of one of those innovations, they always saw the disruption coming but didn’t do anything 

until it was too late.6 So, not only are there strong supporters among the ‘believers’ but there’s also a 

group of people that are drawing lessons from the past and are extremely cautious.  

																																																								
1 E. TENNER, “Nanotechnology and Unintended Consequences” in M. C. ROCO and W.S. BAINBRIDGE 

(eds.), Societal Implications of Nanoscience and Nanotechnology, 2001, 241, 
http://www.wtec.org/loyola/nano/NSET.Societal.Implications/nanosi.pdf;  
D. DESAI and G. MAGLIOCCA, 1694. 

2  Title inspired by the novel ‘Brave New World’ written by ALDOUS HUXLEY and is used to cover both the 
utopian and dystopian views surrounding this new technology. 

3  JOVANOVIC and ROUSSEAU describe the term ‘General-purpose technologies’ (GPTs) as technologies 
that can change an entire economy, transforming both household life and the ways in which firms conduct 
business. Examples are the steam engine, electricity, information technology (IT), automobile, the 
computer and the Internet; B. JOVANOVIC and P. ROUSSEAU, “Purpose Technologies” in P. AGHION and 
S. DURLAUF (eds.), Handbook of Economic Growth, New York, Elsevier, 2005, 1184. 

4  C. W. FINOCCHIARO, “Personal factory or catalyst for piracy? The hype, hysteria, and hard realities of 
consumer 3-D printing”, Cardozo Arts and Entertainment Law Journal 2013, 473. 

5  CLAYTON M. CHRISTENSEN first introduced the term ‘disruptive technology’ or ‘disruptive innovation’ 
in 1995 in his article ‘Disruptive technologies: Catching the Wave’ (C. M. CHRISTENSEN and J.L.  
BOWER, "Disruptive Technologies: Catching the Wave." Harvard Business Review  1995, 43–53. The term 
was further explained in his book ‘The Innovator’s Dilemma: When New Technologies Cause Great Firms 
To Fail’. 

6  C. CHRISTENSEN, The Innovator's Dilemma: When New Technologies Cause Great Firms to Fail, Boston, 
Harvard Business School Press, 1997, 176.   

‘Radically new technology inspires lyrical 
utopianism and melancholy catastrophism.’ 

	
EDWARD TENNER 1 
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While this new technology could disrupt the existing market, it also has the potential to create a new 

market.7 The Malthuasian Trap theory describes how before the Industrial Revolution, small groups of 

people led to stability, while innovation only led to more people.8 The Industrial Revolution changed 

that and technological innovations led to employment opportunity for many people and an increase in 

income. Now 3D Printing as a disruptive innovation might cause a new paradigm shift.9 BARNATT 

notes that this significant technology can cause a new paradigm shift but will be disruptive both in 

positive as in negative ways.10 Instead of the traditional ways of consumption where the consumer 

buys what mass-producers provide, we might be taking a step towards evolving into a self-sufficient 

‘prosumer’ (i.e. both a consumer and a producer) and mass-customization.11  

 

If the 3D printing technology will really become as widespread as they say remains the question. You 

could try to analyze this with theories of technology diffusion.12 However, whether you believe that 

the wind of change for 3D printing is blowing strongly or that it is will just be a gentle, passing breeze. 

Whether you think it is part of a brave new world or just a fleeting phenomenon: what is certain is that 

it will alter the business and legal landscape of numerous industries to a certain extend and, above all, 

that the technology of 3D printing cannot be ignored.  

 

§2. THE TECHNOLOGY 
 

    I. Additive Manufacturing (AM) and CAD Files 
 

In order to properly understand and assess the far-reaching implications, a brief introduction to the 

history and technology of 3D printing is needed. Stating that it’s an entirely new technology is, of 

course, not entirely true. The technology has been used in automotive and aeronautical industries for 

quite a while now. The first patent was granted in 1977 to W. K. SWAINSON 	but it is the American 

CHARLES “CHUCK” HULL who is considered to be the father of 3D printing because he was the first 

one to commercialize the technology during the 1980’s.13 While commonly referred to as 3D Printing, 

																																																								
7  A. A. MESEKO, “The Influence of Disruptive Innovations in A Cardinally Changing World Economy”, 

Journal of Economics and Sustainable Development 2014, 24.  
8  H.-H. HOPPE, A Short History of Man: Progress and Decline, Auburn, Mises Insitute, 2015, 77-79. 
9  J. KIETZMANN, L. PRITT, P. BERTHON, “Disruptions, decisions, and destinations: Enter the age of 3-D 

Printing and additive manufacturing”, Business Horizons 2015, 209. 
10  C. BARNATT, 3D Printing: Second Edition, North Charleston, CreateSpace, 2014, 21.  
11  A. TOFFLER, The Third Wave, New York, Bantam books, 1981, 183.  
12  See E. M. ROGERS, Diffusion of Innovations, New York: Free Press, 2003, 7; R. PERES, E. MULLER and 

V. MAHAJAN, “Innovation diffusion and new product growth models: A critical review and research 
directions”, International Journal of Research in Marketing 2010, 91-105. 

13  S. BRADSHAW, A. BOWYER and P. HAUFE, “The intellectual property implications of low-cost 3D 
printing”, SCRIPTed 2010, 7-8; A. BANDYOPADHAY and S. BOSE, Additive Manufacturing, Boca Raton, 
CRC Press, 2015, 2. (The invention by Hull is situated around 1983 and the commercialization of 3D 
systems in 1986). 
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additive manufacturing (AM) is the actual technique behind it.14 Basically the term 3D printing covers 

a specific form of additive layer manufacturing, nowadays the term is most often used when referring 

to rapid manufacturing or rapid prototyping (RP).15 What is different from traditional manufacturing is 

that nothing is being carved out when using additive manufacturing. Instead, it’s a process of 

gradually adding layer upon layer of materials to create an object from three-dimensional model data.16 

This way the 3D printers can build up layers into objects such as movable individual parts and even 

assembled objects.17  

 

The technique of additive manufacturing (AM) is combined with Computer-Aided Design (CAD) 

software and output files.18 With a CAD program you can draft a prototype, design, modify or scan a 

model of an object before sending it to the 3D printer. Once you have finalized your design in such a 

program you can output it as the virtual instructions that can be sent to the 3D printer. These data 

output files are therefore often referred to as digital blueprints and are the link between the virtual 

world and the physical object rendered by the 3D printer. The term CAD file is used in this work as an 

umbrella term and can be compared to certain output files you may be familiar with that are used for 

images (JPEG, GIF, etc.). One of the oldest and most widely used formats is the STL-format 

(Stereolitography). It is limited to an approximation of the model in the CAD software with triangular 

facets (while it lacks information about numerical dimensions, color, materials, and textures).19 The 

STL-file is the predecessor to the AMF-format (Additive Manufacturing File) that, contrary to .STL, 

contains information such as the color, materials, and constellations. Currently a consortium of large 

businesses 20  is working together to create a widely applicable file format called 3MF (3D 

Manufacturing Format) because they felt, just like the creators of AMF, that the STL file is outdated. 

It will contain all the necessary information but will go even further than AMF and aims at 

compatability for almost all printers while still being able to support the old STL-files.21   

 

																																																								
14  Even the terms ‘3D Printing’ and ‘Additive Mnaufacturing’ are actually umbrella terms covering multiple 

similar technologies but these are the most popular terms and are used for the sake of the readability and a 
panoramic overview of the technology.  

15  (Ibid.) 
16  T.S. SRIVATSAN, K. MANIGANDAN and T.S. SUDARSHAN, “Additive Manufacturing of Materials” in 

T.S. SRIVATSAN and T.S. SUDARSHAN (eds.), Additive Manufacturing: Innovations, Advances, and 
Applications, New York, CRC Press, 2015, 2.  

17  M. WEINBERG, “When 3D printing and the Law Get Together, Will Crazy Things Happen?” in B. VAN 
DEN BERG, S. VAN DER HOF and E. KOSTA (eds.), 3D Printing: Legal, Philosophical and Economic 
Dimensions, The Hague, Springer, 2016, 13 [hereinafter WEINBERG]. 

18  The term Rapid prototyping is commonly used when referring to the interplay between these two 
technologies.  

19  C.K. CHUA, K.F. LEONG, C.S. LIM, Rapid Prototyping: Principles and Applications, Singapore, World 
Scientific Publishing, 2010, 301. 

20  Microsoft, HP, Autodesk, Shapeways, General Electric, Siemens, Stratasys, 3D systems, and more (See: 
http://3mf.io/about-us/members). 

21  A. ZALESKI, “Why These Big Companies Want a New 3D File Format”, Fortune, 5 February 2016, 
http://fortune.com/2016/02/05/3d-file-format. 
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    II. The Next Step: Consumer 3D Printing 
 

After the exciting phase of innovation a moment may come when the technology gets widely 

deployed. For 3D printing this is possible due to the expiry of certain key patents, open sourcing of 

software and other evolutions that have happened in recent years. 22 Similar to the first computers, the 

home 3D printers had some struggles to overcome but now they are improving at a tremendous rate. 

You can already find home models for less than 500 euros23, which is an enormous drop in retail price 

and contributes to the democratization of this technology. The more expensive models are a matter of 

preferred speed, size, single or dual-colour printing and adding the possibility of 3D scanning.24 

What’s important is that they are moving closer to the mainstream every day and it seems more likely 

than ever that they will become a part of everyday life.25 Once that has happened there will be no way 

of denying the huge impact of 3D printing. 

 

In the past manufacturers designed products with a general consumer in mind, if you wanted a 

modified version of a product adjusted to your specific needs, this wasn’t possible with a one-product-

fits-all approach.  Now there is the prospect of mass-customization and economies of scale based on 

the individual unit.26 Historically, we used to be makers, then users and now we can become makers 

again. Some note that this will also give rise to a huge spark in general creativity: “The design team 

has now moved from the small group of engineers to the collective brains of everybody”.27 Certainly 

now that user-friendliness isn’t that big of an issue anymore. In February 2016, toy manufacturing 

company Mattel certainly set the right example by releasing their own user-friendly $300 3D printer 

that enables little children to create and print their own toys.28 Also 3D Printer manufacturer MakerBot 

has released a user-friendly device called the ‘Shapemaker’ that just requires pointing the camera of 

your tablet to a design and prints it.29 For other complex designs, people might consult a 3D printing 

service but it seems like 3D printing will become child’s play sooner than expected.  

																																																								
22  P. DORRINGTON, F. LACAN and S. BIGOT, “How are Micro Enterprises Adopting Emergent 

Technologies?” in R. SETCHI, R. HOWLETT, Y. LIU and P. THEOBALD (eds.), Sustainable Design and 
Manufacturing 2016, Cham, Springer, 2016, 224. 

23  The cheapest one I could find at the time of writing is the ‘Peachy Printer’ for $100 (around 125 euros), 
which aims to be “the world’s most affordable 3D Printer”. (www.peachyprinter.com). 

24  A. JENNINGS, “10 Best 3D Printers 2016”, Techradar, http://www.techradar.com/news/computing-
components/printers-and-scanners/best-3d-printer-1291296 (More specifically the following models: the 
Ooznest PRUSA i3; the Lulzbot Mini 3D Printer). 

25  WEINBERG (supra note 17), 12.  
26  J. MOSKIN, “Roll Over Gutenberg, Tell Mr. Hull The News: Obstacles and Opportunities from 3D 

Printing”, The Trademark Reporter 2014, 816. 
27  A. BANDYOPADHAY and S. BOSE, Additive Manufacturing, Boca Raton, CRC Press, 2015, 12. 
28  R. WATERS, “Mattel’s updated Thingmaker aims to mould future manufacturers: how a toy could make 3D 

Printing easy for children and parents”, Financial Times, 23 February 2016, 
https://next.ft.com/content/baa4b0fa-d95c-11e5-a72f-1e7744c66818. 

29  K. MILLER, “MakerBot PrintShop 1.5: Bring Your Drawings To Life With Shape Maker”, MakerBot, 16 
April 2015, http://www.makerbot.com/blog/2015/04/16/makerbot-printshop-1-5-bring-your-drawings-to-
life-with-shape-maker. 
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§3. THE IMPORTANCE OF 3D PRINTING IN THE (NEAR) FUTURE 
 

    I. Figures and Predictions 
 

A few research firms have weighed in and gave their predictions. The most comprehensive and 

recognized study when it comes to the global state of the 3D Printing industry is the annual 

WOHLERS report. According to the Wohlers Report 2014 the worldwide market for 3D Printers is 

expected to grow to $ 20.2 billion by 2019.30 CANALYS supports this view.31 In 2016, IDC estimated 

that global spending on 3D printing will grow to $ 26.7 billion by 2019.32 The Wohlers Report 2016 

reveals that more than 278 000 desktop 3D Printers were sold in 2015.33 That is a huge growth 

compared to the 160 000 desktop 3D Printers sold in 2014. This is based on the printers that were sold 

at a price under $ 5000. However, we cannot automatically infer from this that all those are used and 

intended for consumer 3D printing and private use.  
 

     
    (Figure 1. Wohlers Report 2016 Desktop 3D Printers) 

																																																								
30  WOHLERS Associates Inc., Wohlers Report 2014:  Additive Manufacturing and 3D Printing State of the 

Industry, annual worldwide progress report, Fort Collins, Wohlers, 2014, 
https://wohlersassociates.com/2014report.htm. 

31  CANALYS, “Global 3D printing market to reach $20.2 billion in 2019”, Canalys Press Release, 15 april 
2015, https://www.canalys.com/static/press_release/2015/canalys-press-release-20150414-global-3d-
printing-market-reach-202-billion-2019.pdf. 

32  IDC, “Worldwide Semiannual 3D Printing Spending Guide”, IDC Press Release, 21 January 2016, 
http://www.idc.com/getdoc.jsp?containerId=prUS40960716. 

33  WOHLERS Associates Inc., Wohlers Report 2016:  Additive Manufacturing and 3D Printing State of the 
Industry, annual worldwide progress report, Fort Collins, Wohlers, 2016, 
https://wohlersassociates.com/2016report.htm; See Wohlers Press Release: 
http://wohlersassociates.com/press71.html; K. CHARRON, “Wohlers Report reveals $1 billion growth in 
3D printing industry”, 3Ders, 5 April 2016, http://www.3ders.org/articles/20160405-wohlers-report-2016-
reveals-1-billion-growth-in-3d-printing-industry.html. 
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In 2015 DELOITTE estimated that 220 000 desktop 3D Printers would have been sold (worth $ 1.6 

billion) by the end of that year.34 They highlighted the revolutionary impact 3D printing can have but 

stated that even though they estimate that 70 % of this will be sold to consumers by 2017, the money 

will be in the enterprise market. They estimate that enterprises will account for just over 95 % of all 

3D printed objects, not consumers. They believe that enterprises will account for 90 % of the value of 

all 3D printers and will account for 99 % of the economic value. In November 2015, Market Research 

company CONTEXT stated that at that moment the 3D Printing market had passed the 500K milestone 

of 3D Printers shipped globally between 1980 and 2005. They also made the statement that 85% of 

those had a global weighted average price of $ 1 451 what could indicate that those are desktop 3D 

Printers for personal use.35 However, once again, we cannot just assume that this correlation implies 

causation.  

 

The 3D Printing Hype Cycle by research firm GARTNER (infra) shows when certain fields of 3D 

printing will reach full mainstream adoption. They believe that the next step of a full consumer 3D 

printing adoption is 5 to 10 years from now.36 In their curve they use five different stages that charts 

the current hype surrounding a specific 3D printing technology and whether this media coverage is 

positive or negative: The innovation Trigger 37 , Peak of Inflated Expectations 38 , Trough of 

Dillillusionment39, Slope of Enlightenment40 and the Plateau of productivity41. It is interesting to see 

that Consumer 3D printing is pictured as having passed the ‘Peak of inflated expectations’ and is 

expected to fall into the ‘Trough of Disillusionment’, showing that there has been a decrease in hype 

and that people are beginning to lose interest, from then on it’s a matter of failing or establishing the 

technology.42  

 
																																																								
34  DELOITTE, “3D Printing is a revolution: just not the revolution you think”, Deloitte Report 2015, 

http://www2.deloitte.com/content/dam/Deloitte/global/Documents/Technology-Media-
Telecommunications/gx-tmt-pred15-3d-printing-revolution.pdf. 

35  CONTEXT, “3D Printing Research Update: Global 3D Printing Inudstry Passes 500K Units Shipped; 
Change of the Guard Coming?”, Context World, 17 November 2015, http://www.contextworld.com/3d-
printing-ru-17-11-15; K. CHARRON, “Global 3D printing market hits 500K units milestone”, 3Ders, 25 
November 2015, http://www.3ders.org/articles/20151125-global-3d-print-market-hits-500k-units-
milestone.html. 

36  M. SHANLER, P. BASILIERE, “Gartner Hype Cycle for 3D Printing 2015”, Gartner Report 2015, 
https://www.gartner.com/doc/3100228. 

37  In this stage there is a lot of hyping going on, a lot of interest because of a technology breaktrough, because 
the media triggered publicity. 

38  There has been early interest and this is even used and/or sold already and this keeps going until it reaches 
the ‘peak of inflated expectations’ which means it has become dangerously susceptible to negative media 
coverage and after that people will lose interest and expectations will be lowered.  

39  People are realizing that the expectations won’t be met, starting to lose interest, lowering their expectations. 
40  The hype has faded away but very slowly expectations are building again. The tech becomes more widely 

understood and people begin to see the benefits.  
41  The technology has moved to mainstream adoption. Clear effects of the broad market applicability and 

relevance are spotted.  
42  K. STEVENSON, “More On Gartner’s 3D Printing Predictions”, Fabbaloo, 27 August 2015, 

http://www.fabbaloo.com/blog/2015/8/26/more-on-gartners-3d-printing-predictions. 
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                    (Figure 3. Gartner Hype Cycle for 3D Printing 2015) 

 

When we look at the Hype Cycle we see that Intellectual Property Protection of 3D Printing is 

featured early on in the phase of ‘Innovation Trigger’. Indeed, these days a lot of dystopian stories 

surface and a lot of people are realizing that we have to take action and think about the 3D Printing 

implications on intellectual property. The IP of right holders will be vulnerable because easily 

shareable CAD files are being made of their products. A bold but interesting prediction was made 

back in 2013 by GARTNER that had analyzed the effects 3D printing could have on IP holders and 

predicted that: “by 2018, 3D Printing will result in the loss of at least $100 billion per year in 

intellectual property globally”.43 This went on to be cited by many authors because it fits the IP panic 

perfectly. However, this should be treated with the necessary skepticism. While this is, of course, just 

a prediction, the underlying problem is very real. How this is able to happen and how precisely these 

IP holders are losing control will be analyzed in the second part of this work (infra). 
 

 

 

 

 

 

 

 

 

 

 

																																																								
43   GARTNER, “Gartner Reveals Top Predictions for IT organizations and Users for 2014 and beyond”, 

Gartner Press release 2014, http://www.gartner.com/newsroom/id/2603215 (Last visited on 16 May 2016). 
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    II. Don’t Believe The Hype? 
 

 

II. 1.   The Non-Believers 
 

Notwithstanding any figures and evolutions, there are still non-believers that tend to downplay the 

effects of 3D printing.44 These people don’t necessarily dispute the impact industrial 3D printing may 

have in general but argue that the idea of a widely deployed consumer 3D printing revolution will 

never happen. For example, they say that people underestimate the cost of the materials, the speed and 

that they overestimate the strength and quality compared to traditionally manufactured objects. On the 

one hand, 3D Printers are able to print assembled objects and there’s a model that can even replicate 

itself.45 On the other hand, printing your own complex items will often require further technical steps 

and workmanship. Roughly 10 % of consumer 3D printers are plug-and-play.46 Non-believers also 

point out that in reality people will not want to spend time designing with CAD programs. To quote 

DOUGLAS ADAMS: “Most of the time spent wrestling with technologies that don’t quite work yet is 

just not worth the effort for end users, however much fun it is for nerds like us”.47 They criticize the 

alleged user-friendliness and reject the idea that people would rather spend their time trying to make 

and print an object than buy something. Because even if the cost price is lowered, consumers would 

still tend to choose for the laziest option. Many people prefer shopping online these days instead of 

spending time to go to a shop. The non-believers don’t believe it will ever be as easy as just a click of 

a button to 3D Print. You’ll always have to put in some time, load the right materials, know the right 

measurements for certain output files, apply a layer of coating and so on. The weak financial numbers 

in 2015 of STRATASYS, 3D SYSTEMS are another argument and certainly the recent ‘downfall’ of 

consumer 3D Printing pioneer MAKERBOT after the acquisition and outsourcing of their 

productions.48 People are saying that they have been ‘overselling’ the 3D consumer printer and that 

																																																								
44  N. ALLEN, “Why 3D Printing Is Overhyped”, Gizmodo, 18 May 2013, 

http://www.gizmodo.com.au/2013/05/why-3d-printing-is-overhyped-i-should-know-i-do-it-for-a-living; J. 
PEELS, “33 reasons to Resist the Hype around 3D Printing”, Inside3DP, 2 September 2014, 
http://www.inside3dp.com/33-reasons-resist-hype-around-3d-printing; J. R. HAGERTY, “5 Reasons Not to 
Go Gaga Over 3D Printing”, The Wall Street Journal, 1 November 2013, http://blogs.wsj.com/corporate-
intelligence/2013/11/01/five-reasons-not-to-go-completely-gaga-over-3d-printing. 

45  WEINBERG (supra note 17), 13. 
46  DELOITTE, “3D Printing is a revolution: just not the revolution you think”, Deloitte Report 2015, 

http://www2.deloitte.com/content/dam/Deloitte/global/Documents/Technology-Media-
Telecommunications/gx-tmt-pred15-3d-printing-revolution.pdf [hereinafter DELOITTE Report].; X, “3D 
Printing Making Inroads in the Enterprise”, Deloitte, 24 September 2015, 
http://deloitte.wsj.com/cio/2015/09/24/3d-printing-making-inroads-in-the-enterprise. 

47  D. ADAMS, The Salmon of Doubt: Hitchiking the Galaxy One Last Time, New York, Balantine Books, 
2002, 168; J. HAUER, “How 3D Printing Becomes Normal and Ordinary”, 3DPrint, 7 March 2016, 
https://3dprint.com/122825/3d-printing-becomes-normal. 

48  S. J. GRUNEWALD, “Was Consumer 3D Printing a Fad or Were People Just Expecting Too Much? Hint: 
It’s Option Two”, 3Dprint, http://3dprint.com/101226/consumer-3dp-expectations; I. ANDERSON, “How I 
Watched a Brooklyn start-up sellout: The downfall of MakerBot as seen from the inside”, Brokelyn, 29 
April 2016, http://brokelyn.com/makerbot-sells-out-as-seen-from-the-inside. 
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they couldn’t meet the expectations. They see it as a prove that the real strength of 3D printing lies in 

complementing existing traditional manufacturing and not replacing it.  
 

 

II. 2.   More Than Hype 
 

Don’t believe the hype? You could argue that these non-believers have a tendency to be shortsighted. 

They forget that an evolution to a consumer-oriented usage of a technology, just like computers, can 

bring improvements at a rapid rate. Better quality, faster, cheaper and user-friendlier technology is 

expected as long as there are good market prospects and a steady interest in this technology. The non-

believers might be buying into the fallacy of failing to realize what it could become and just looking at 

what it is at the time, just like OLSEN did in 1977 by saying “There is no reason for any individual to 

have a computer in his home”.49 The quality and user-friendliness will keep improving and the cost 

will go down. Believing that this would be technically undoable is a lack of confidence in the 

technical ingenuity of mankind. The real issue seems that the 3D Printing companies and the 

community will need to be able to keep the interest fueled. There’s undeniably also a lot of rent-

seeking behavior of ‘entrepreneurs’ that want to ride the wave of ‘the next great disruptive 

technology’. Attempts to create a lot of hype and using a lot of buzzwords without anything to show 

for it could have a backlash effect over time.  

 

A future of mass-customization instead of mass-production certainly seems desirable. The cost of 

putting in some time and work will not outweigh the advantages of being able to print it at home. 

Compare it to downloading music and then burning it to CD. Many people did this years ago because 

it outweighed having to go to the store and paying the price of an actual CD. They could also 

customize it and add other songs, while it only costed them a fraction of the retail price. However, this 

doesn’t necessarily mean that we’ll find a 3D printer in every household. No matter how user-friendly 

it will become in the near future, technical capability will still be required and that is different from the 

relatively easy process of downloading and playing back a song.50 It seems that 3D printing is here to 

stay but maybe its role will be to complement traditional manufacturing instead of replacing it.51 It 

might be that consumers will prefer ordering a printout via a 3D Print Shop instead of making it. One 

thing is for sure: no matter how widely adopted consumer 3D printing will become, the effects and 

harm to IP holders and certain industries will surely be widespread and are certainly worth examining. 

																																																								
49  KEN OLSEN was the founder of Digital Equipment Corporation; B. GRYNOL, “Disruptive Manufacturing: 

The Effects of 3D Printing”, Deloitte Report 2013, 2, 
http://www2.deloitte.com/content/dam/Deloitte/ca/Documents/insights-and-issues/ca-en-insights-issues-
disruptive-manufacturing.pdf. 

50  C. FINNOCHIARO, “Personal Factory or Catalyst for Piracy? The Hype, Hysteria, and Hard Realities of 
Consumer 3-D Printing”, Cardozo Arts & Ent. L.J. 2013, 506.  

51  C. JEWELL, “3D Printing is here to stay”, WIPO Magazine, May 2015, 
www.wipo.int/wipo_magazine/en/2015/02/article_0005.html. 
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Chapter 2. The 3D Printing Ecosystem 
 

 

 
 

 52       
 
 

 

§1. ACTORS IN THE 3D PRINTING ECOSYSTEM 
 

3D Printing has led to an entire Ecosystem of creation, design and innovation.53 All of the actors in this 

business ecosystem are connected in a way and that allows them to thrive and profit by combining 

their designs, hardware, software and materials. The combination of the machines, platforms and 

services form this digital manufacturing ecosystem.54 The traditional balance between customers and 

suppliers has changed, certainly because the end user can be seen as a prosumer that is both a producer 

and consumer. It has lead to an entire community that shares designs and helps each other perfect the 

software and hardware. 3D Printing services have come into existence and so have entire online 

market places with many variations in approach. The Internet plays a pivotal role in connecting the 

open source community and allowing a new source of distribution but has also led to piracy.55 Because 

every actor has a specific role to play it is important to distinguish the different actors in the 3D 

Printing Ecosystem. Furthermore, distinguishing the activities of these actors will be important to 

analyze the implications on the rights of the IP right holders (infra). The actors are divided into four 

categories: I) Printer and Material Manufacturers; II) Developers and Creators of CAD files; III) 

Internet Service Providers (ISP’s); and IV) 3D Printing Services and End Users. 
 

																																																								
52 JENNIFER LAWTON was the CEO of 3D Printing firm MakerBot (now a subsidiary of Stratasys) from 

2011 until February 2015; C. CONNER, “ ‘3D Printing is an Ecosystem, Not a Device’: Jennifer Lawton, 
MakerBot”, Forbes, 12 September 2013, http://www.forbes.com/sites/cherylsnappconner/2013/09/13/3d-
printing-is-an-ecosystem-not-a-device-jennifer-lawton-makerbot/#17b8447fe3fb. 

53  M. WEINBERG, “What’s The Deal with Copyright and 3D Printing?”, Public Knowledge 2013, 21.  
54  P. MARSH, The New Industrial Revolution: Consumers, Globalization and the End of Mass Production, 

New Haven, Yale University Press, 2013, 21; . TROXLER and C. VAN WOENSEL, “How Will Society 
Adopt 3D Printing?” in B. VAN DEN BERG, S. VAN DER HOF and E. KOSTA (eds.), 3D Printing: Legal, 
Philosophical and Economic Dimensions, The Hague, Springer, 2016, 192. 

55  D. J. TEECE, “Business Models, Business Strategy and Innovation”, Long Range Plannings 2010, 174.  

‘3D printing is not about hardware 
devices at all. In actuality it is about an 

ecosystem of innovation.’ 
	

JENNIFER LAWTON 
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           (Figure 4. 3D Printing Ecosystem) 

 

    I. Printer and Material Manufacturers  
 

The reason why there has been such a boom in the attention for 3D Printing in recent years has to do 

with the expiry of certain 3D Printing patents.56 Consequently, many 3D Printer Manufacturing 

companies started to emerge. The 3D Printer Manufacturers provide the hardware, the actual 3D 

Printer. Then there’s also the Material Manufacturers that provide the printing materials (e.g. metal, 

ceramic, plastic, glass), which can be seen as the printer cartridges. It’s clear that they are the 

cornerstones of the 3D Printing Ecosystem. For the Intellectual Property rights that allow taking 

actions against indirect infringements, this group will also be interesting to examine and see if they 

contribute to an infringement by supplying the 3D printer or materials (infra). The American company 

																																																								
56  P. DORRINGTON, F. LACAN and S. BIGOT, “How are Micro Enterprises Adopting Emergent 

Technologies?” in R. SETCHI, R. HOWLETT, Y. LIU and P. THEOBALD (eds.), Sustainable Design and 
Manufacturing 2016, Cham, Springer, 2016, 224. 
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3D Systems manufactures and sells 3D Printers aimed at both industrial use and consumer 3D Printing. 

MakerBot is a 3D Printer manufacturer that has always been close to the user community. Stratasys 

was mainly focused on industrial 3D printing but acquired MakerBot in 2014.57  
 

 

    II. Developers and Creators of CAD files  
 

The role of the developers is not just unilaterally generating concepts and engineering a product for 

anymore. The recent democratization is also possible thanks to open sourcing of 3D design tools. 

Innovative developers keep on improving the CAD software and output formats. Open source 

software and hardware seems to inspire a whole community of DIY developers that help eachother 

perfect the inventions. This can be situated in the growing Maker Movement.58 The 3MF consortium 

that is currently working on the 3MF output file is a great example of how developers from different 

companies are working together to serve the higher purpose of innovation and the 3D Printing 

Ecosystem.  

 

The creators of CAD files are referred to in this work as the CAD Model Makers or 3D Designers. 

They use the CAD software to make the digital representation of a 3D object that can be printed later 

on. Thanks to more user-friendly software, there is no big gap between the creators of digital files as 

technical experts and the home users. On the contrary, there might be an overlap as the end user might 

start creating CAD models too instead of just printing from a CAD file. This category is crucial 

because their work results in the creation of the easily shareable CAD file.  

 

    III. Internet Service Providers (ISP’s) 
 

Internet Service Providers (ISP’s) play a major role in the digitization aspect of the 3D Printing 

Ecosystem. We will see that they are the subject of heated debate about liability. However, while 

many authors and courts refer to these ISP’s, it is important to note that this is an umbrella term for 

various providers.59 In this work we will mainly focus on three ISP’s: the Content Providers, the Host 

Providers and the Internet Access Providers.60  

 
 
																																																								
57  In April 2016 MakerBot announced that they will outsource the manufacturing of their 3D Printers to Jabil; 

http://www.makerbot.com/blog/2016/04/25/makerbot-partners-with-contract-manufacturer-to-increase-
production-flexibility. 

58  J. HORVATH, Mastering 3D printing, New York, Apress, 2014, 25; S. OSBORN, Makers at Work: Folks 
Reinventing The World One Object or Idea at a Time, New York, Apress, 2013, xv.  

59  G. J. H. SMITH, Internet Law and Regulation, London, Sweet & Maxwell, 2007, 13.  
60  J. DEENE, “Aansprakelijkheid van Internet Service Providers”, NJW 2005, 722.  
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III. 1.   The File Sharers or Content Providers 
 

The Content Providers upload and share the content online. The person that possesses the CAD file is 

in many cases also the actor that created the digital file but not necessarily (supra, Creators of CAD 

files). If someone decides to share the digital CAD file on the Internet then the full force of 

digitization can be felt, with major implications on Intellectual Property (infra).  

 
III.1.a.  User-Generated Content (UGC) 

 

In this work the term User-Generated Content (UGC) is used, although this is a broad term that has 

been used to cover a variety of content. There is no clear definition for this term, but it can be 

described as “any form of content created and uploaded on the Internet by end users”.61 Customized 

digital CAD models made and shared by end users can also be seen as UGC.62  Just like Youtube is a 

video-sharing website that is built entirely on UGC, there are websites for 3D Printing, like 

Thingiverse (infra), that are dedicated to sharing the user-created CAD files. The strength of UGC can 

be seen in those 3D Printing UGC websites and it undoubtedly forms the foundation of the 

democratization process of the 3D printer. One of the disruptive features of 3D Printting is that it can 

cause a shift from the traditional content suppliers and manufacturers to user-generated content. “The 

creation by end users of derivative works based on earlier works is easier and cheaper than ever 

before”.63 However, UGC can conflict with IP holders’ exclusive rights. In many cases the users build 

on pre-existing work and in terms of scale these shared creations have a huge distributional impact.64 

The 3D models in the CAD files shared online might copy an existing work or might be a derivative 

work just like many videos that are uploaded to Youtube might include songs or movie-clips that are 

copyrighted. A distinction can be made between three types of UGC:65 User-Created Content; User-

Copied Content and User-Generated Derivative Content. We will discuss these when analyzing the 

implications on IP (infra).  

																																																								
61  S. REYNOLDS, “Review of the EU Copyright Framework: European Implementation Assessment”, 

European Parliament doc., October 2015, 105, 
http://www.europarl.europa.eu/RegData/etudes/STUD/2015/558762/EPRS_STU(2015)558762_EN.pdf 
[hereinafter EP European Implementation Assessment 2015]. 

62  J. REUS, “De bescherming van IE-rechten op platforms voor user-generated content: in hoeverre is een 
maatregel tot preventief filteren mogelijk?”, IER 2012, 413.  

63  MAZZIOTTI, EU Digital Copyright Law and the End-User, Heidelberg, Springer, 2008, 40. 
64  EP European Implementation Assessment 2015, 106.  
65  This distinction was used by J.P. TRIAILLE, “Study on The Application of Directive 2001/29/EC on 

Copyright and Related Rights in the Information Society (the InfoSoc Directive)”, European Commission 
doc., 2013, 452-453, http://ec.europa.eu/internal_market/copyright/docs/studies/131216_study_en.pdf 
[hereinafter EC Study InfoSoc Directive 2013]; EP European Implementation Assessment 2015, 106.  
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III. 2.   The User-Generated Content Websites or Host Providers 
 

The Host Providers provide the facilities such as the website and/or software (e.g. UGC website, 

supra). Information is being uploaded by the content providers and reproduced onto the servers of the 

website and is then made accessible for the users and visitors of the website. Thingiverse is the biggest 

3D content repository in the world right now. It is a content-based hosting website that allows users to 

upload, share and download user-created digital design files. Therefore, we call it a User-Generated 

Content (UGC) website. Thingiverse is owned by MakerBot and it is clear that they ecounrage the 

Makers to share as part of their strategy to achieve wider adoption of consumer 3D printing.66 They 

realize how beneficial supporting the 3D printing ecosystem is for the adoption of consumer 3D 

printing. 

 

The UGC websites as a host provider generally play a passive role and do not extensively monitor the 

flood of CAD files that are uploaded to their website. They do however combine strict Terms and 

Conditions and Notice and Takedown procedures and try to respect the exclusive rights of right 

holders. Unlike the ‘Online Index websites facilitating P2P file sharing’. A notorious example of such 

a website is The Pirate Bay. These online index websites are not hosting the actual content on their 

servers like the UGC websites, instead they provide magnet links that, when opened with a BitTorrent 

program, triggers the downloading to start. The content does not come from just one source, small 

parts of the file are ‘seeded’ and originate from different users of the software. In 2012, they created a 

special ‘Physibles’ category for the uploading of CAD files.67 They stated that they believe that the 

next step in copying is from digital into phsyical form.68 This complex entanglement makes finding a 

scapegoat harder and the dissemation of unlawful content easier.  
 

III. 3.   The Internet Access Providers 
 

The Internet access providers allow users to connect to a network and access the Internet. They are 

typically known as the commercial organisations that sell the Internet access to the users (e.g. Telenet 

in Belgium, Plusnet in the UK).69 Their role in the digitization aspect of the 3D printing Ecosystem is 

obvious but in recent years right holders have also turned to them as intermediaries to remedy 

infringements of Intellectual Property.  

 
																																																								
66  T. O’NEILL and J. WILLIAMS, 3D Printing, Michigan, Cherry Lake Publishing, 2013, 11. 
67  L. GROSSKOPF, “Homo Fabber and the Law” in J. WALTER-HERRMANN and C. BÜCHING (eds.), 

FabLab: Of Machines, Makers and Inventors, Bielefield, Transcript, 2013, 47.  
68  S. DUANN, “The Pirate Bay Get Physibles: A New Category for ‘Sharing’ Physical Product Files”, 

Shapeways, 23 January 2012, , https://www.shapeways.com/blog/archives/1177-the-pirate-bay-get-
physibles-a-new-category-for-sharing-physical-product-files.html. 

69  G. J. H. SMITH, Internet Law and Regulation, London, Sweet & Maxwell, 2007, 12.  
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    IV. 3D Printing Services and End Users 
 

IV. 1.   The 3D Printing Service and Online Marketplace 
 

Even if someone doesn’t acquire a personal 3D printer, they can still order a 3D printout from an 

online 3D printing Service Provider, the Print shop. Once they have obtained a CAD file (e.g. 

downloading one from a UGC website or making a CAD file), they can upload it on the website of a 

3D Printing Service and place an order. They will have to pick the material they want their object 

printed in and a few other steps but it no time they will be able to get their desired 3D printed object 

delivered at their doorstep. This is similar to the classic copy centers and print shops that own the 

machines and provide a service. Some of these 3D Print Shops also function as a 3D Marketplace. 

Websites such as Shapeways and Sculpteo give CAD model makers a chance to set up a shop and sell 

their designs on the website.70 This way these websites can offer User-Generated Content (UGC) to 

their customers and also print it for them. The model makers can set up a personal shop on the website 

and choose the material(s) in which they want to make their design available. Depending on the design 

and materials Shapeways gives them a base price. The shop owners can then decide what the markup 

over that price will be. That markup percentage of the sale price will periodically be paid to them.71 
 

IV. 2.   The Home User 
 

The Home Users are a special kind of End User because the democratization of 3D Printing 

technology allows them to be self-sufficient. They are no longer traditional consumers that are at the 

receiving end of the manufacturing process and have to buy something from a pre-defined set of 

options.72 This self-sufficient consumer can also start designing and producing. They are a ‘prosumer’ 

that is both a consumer as well as a producer.73 The prosumers can manufacture the goods themselves 

once they have a personal 3D Printer, the materials, the software and a CAD file. They can play the 

role of CAD model maker if they want to and contribute to the ecosystem. The home user can decide 

to do all of this in the private sphere (i.e. private and non-commercial) or could bridge the gap 

between different actors in the 3D Printing ecosystem and can start designing and selling. This is a 

shift from mass-manufacturing to mass-customization. It’s clear that consumer 3D printing can change 

the traditional manufacturing process in more ways than one.  
																																																								
70  T. RAYNA and L. STRIUKOVE, “The Impact of 3D Printing Technologies on Business Model Innovation” 

in P. BENGHOZI, D. KROB, A. LONJON and H. PANETTO (eds.), Digital Enterprise Design & 
Management: Proceedings of the Second International Conference on Digital Enterprise Design and 
Management DED&M 2014, Cham, Springer, 2014, 124-125. 

71  M. FLEMING, “The Ultimate 3D Printing designer’s guide to opening and profiting from a Shapeways 
shop”, 3DPrinter.net, 10 July 2012, http://www.3dprinter.net/shapeways-shop-profit-guide. 

72  J. B. PINE II, Mass Customization: The New Frontier in Business Competition, Boston, Harvard Business 
School Press, 1993, 33-50; P. TROXLER and C. VAN WOENSEL, “How Will Society Adopt 3D Printing?” 
in B. VAN DEN BERG, S. VAN DER HOF and E. KOSTA (eds.), 3D Printing: Legal, Philosophical and 
Economic Dimensions, The Hague, Springer, 2016, 192 [hereinafter TROXLER and VAN WOENSEL]. 

73  A. TOFFLER, The Third Wave, New York, Bantam books, 1981, 183; TROXLER and VAN WOENSEL, 192. 
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Chapter 1. Intellectual Property 
 

 

                         
74          

 

§1. THE EFFECTS OF DIGITIZATION ON INTELLECTUAL PROPERTY 
 

    I. The Music Industry Analogy 
 

The peer-to-peer file sharing service Napster was created in 1999 and allowed users to share MP3 

files. The record companies reacted vehemently and legal problems caused the service to shut down by 

2001. However, it became clear that online peer-to-peer sharing couldn’t be stopped and it obliged 

record companies to rethink their business models.75 The Napster case was seen as a glimpse into the 

future.76 Now with 3D Printing the industries that rely on Intellectual property are standing at a similar 

crossroads. 77  Decentralized piracy combined with the technology of 3D printing now presents 

challenges analogous to the digitization of music, books and movies.78 3D printing similarly involves a 

digital representation of IP in the form of a computer file (the CAD file), piracy that’s happening from 

the users’ homes and an entire community supporting it.79 In 2001, BURNS and HOWISON already 

envisioned ‘Napster Fabbing’, the digital fabricating of physical products.80 In the brave new world of 

3D printing someone can just go online, search for a CAD file, download it and print an actual 

physical object. If you can imagine it, you can probably find it online. If not, you can use a 3D scanner 

																																																								
74 J. HORNICK said this at the annual symposium hosted by the American Intellectual Property Brief in 2015 

(“Print it! 3D Printing and the Intersection of Intellectual Property”). He has been a partner at the 
intellectual property (IP) law firm of Finnegan, Henderson, Farabow, Garrett & Dunner LLP for over 
twenty years. He is the author of the book ‘3D printing Will Rock The World’. 

75  D. J. TEECE, “Business Models, Business Strategy and Innovation”, Long Range Plannings 2010, 178. 
76  J. STORCH and H. WACHS, “A Legal Matter: Peer-To- Peer File Sharing, The Digital Millennium 

Copyright Act, and the Higher Education Opportunity Act: How Congress and the Entertainment Industry 
Missed an Opportunity to Stem Copyright Infringement”, Albany Law Review 2011, 316. 

77  M. APPLEYARD, “Corporate responses to online music piracy: Strategic lessons for the challenge of 
additive manufacturing”, Business Horizons 2015, 73; D. DESAI and G. MAGLIOCCA, 1692. 

78  B. DEPOORTER, “Intellectual Property Infringements & 3D Printing: Decentralized Piracy”, Hastings Law 
Journal 2014, 1486; M. APPLEYARD, “Corporate responses to online music piracy: Strategic lessons for 
the challenge of additive manufacturing”, Business Horizons 2015, 70 [hereinafter APPLEYARD]. 

79  APPLEYARD, 70. 
80  M. BURNS and J. HOWISON, “Digital Manufacturing – Napster Fabbing: Internet Delivery of Physical 

Products, Rapid Prototyping Journal 2001, 194.  

‘In my thirty years of practicing law, 3D printing is 
the most exciting thing I have been involved in.’ 

	
JOHN HORNICK 
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or design a CAD model yourself and share it online. Because they can share it online from their home 

it reduces the physical proximity and lessens personal impact of the piracy ‘crime’.81  

 

However, there are also some differences between online music piracy and 3D Printing. There is more 

technical capability required to construct an object with a 3D printer than to download and playback a 

song.82 It will also be harder to conclude that there was knowledge of the fact that the object was 

protected by IP. It’s harder to assume that someone knew that the CAD file they downloaded relates to 

a patented product than when someone downloaded a song.83 Everyone knows that a song is 

copyrighted while not many people will be aware of which objects are patented. When it comes to 3D 

Printing, not only Copyright and Trademark holders but also patent owners could be faced with the 

harsh consequences of digitization.84  

 

The initial reaction of the music industry was to strike back hard. When they realized that tracking 

down all of these individuals was far too difficult and expensive, they tried to set examples by suing 

individual students and single mothers.85 However, this was not successful as it didn’t lead to 

consumers perceiving a risk of prosecution and turning their back to piracy but led to a negative 

backlash against the music industry. 86  Other tactics led to legal actions against the ISP’s as 

intermediaries.“Once digitization hit the copyright industry, it felt the full force of nonrivalvry” 

authors DESAI and MAGLIOCCA wrote. 87  Indeed, the monopolistic bubbles bursted and their 

intellectual property was left out in the open. After a lot of witch-hunts it became clear that it was a 

battle they couldn’t win. Once again, hard times are ahead for businesses that rely on IP, but some 

would say it’s legal Darwinism.88 Every now and then we are forced to adapt and rethink the old 

systems such as that of Intellectual Property.  

																																																								
81  J. S. CHIOU, C.-Y. HUANG and H.-H. LEE, “The Antecedents of Music Piracy Attitudes and Intentions”, 

Journal of Business Ethics 2005, 164-165; APPLEYARD, 70. 
82  C. FINNOCHIARO, “Personal Factory or Catalyst for Piracy? The Hype, Hysteria, and Hard Realities of 

Consumer 3-D Printing”, Cardozo Arts & Ent. L.J. 2013, 506; APPLEYARD, 71. 
83  T. HOLBROOK, “How 3-D Printing Threatens Our Patent System”, Scientific American, 6 January 2016, 

http://www.scientificamerican.com/article/how-3-d-printing-threatens-our-patent-system1.  
84  D. DESAI and G. MAGLIOCCA, 1692. 
85  J. HORNICK, “3D Printing and IP Rights: The Elephant In The Room”, Santa Clara Law Review 2015, 217 
86  C. YOON, “Theory of Planned Behavior and Ethics Theory in Digital Piracy: An Integrated Model”, 

Journal of Business Ethics 2011, 409; APPLEYARD, 72. 
87  DESAI and MAGLIOCCA, 1697.  
88  A. PORTUESE, “The Case For a Principled Approach To Law and Economics: Efficiency Analysis and 

General Principles of EU Law” in K. MATHIS (ed.), Law and Economics in Europe: Foundations and 
Applications, Dordrecht, Springer, 2014, 277.  
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Chapter 2. Copyright 
 

 

 
 

 

 
 

§1. 3D PRINTING IMPLICATIONS ON COPYRIGHT 
 

    I. A Belgian-European Perspective 
 

 

I. 1.   The current and future European Copyright system 
 

A European perspective is used to examine the implications of 3D printing for Intellectual Property. 

Nonetheless, important international sources are the WIPO Copyright Treaty (WCT)89 and the Berne 

Convention90. The InfoSoc Directive (Directive 2001/29/EC)91, often referred to as the EU Copryight 

Directive, implements the WCT and will be used in this work accompanied by the CJEU case law that 

provides useful interpretations. There have been several directives in the past 20 years on Copyright 

but we’re still far from a comprehensive harmonisation of all the areas of Copyright law. This has to 

do with the limited powers of the EU in approximating the national laws. This can only be done in the 

name of the construction of the internal market and further deepening of a single market.92 The EU is 

planning on revising the InfoSoc Directive as part of the Digital Single Market Strategy to move 

towards a more European copyright framework. It seems that the Commission will take steps to 

regulate the online platforms market.93 The next copyright package is expected to arrive in autumn 

2016.   

 
 

																																																								
89  The World Intellectual Property Organization Copyright Treaty [hereinafter WCT]. 
90  Berne Convention for the Protection of Literary and Artistic Works [hereinafter Berne Convention]. 
91  Directive of the European Parliament and of the Council nr. 2001/29/EC, 22 May 2001 on the 

harmonisation of certain aspects of copyright and related rights in the information society, Pb.L 22 June 
2001, vol. 167, 10-19 [hereinafter InfoSoc Directive]. 

92  A. RAMALHO, The Competence of the European Union in Copyright Lawmaking: A Normative 
Perspective of EU Powers for Copyright Harmonization, Cham, Springer, 2016, 1. 

93  C. STUPP, “Commission wants to regulate US-dominated online platform market”, EurActiv, 26 April 
2016, http://www.euractiv.com/section/digital/news/commission-wants-to-regulate-us-dominated-online-
platform-market.  

‘That connection between copyright and digital 
begins to break down as one moves away from 

movies, music, articles and photos, and towards 
gears, cases, robots and helicopters.’ 

	
MICHAEL WEINBERG 
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I. 2.   At a national level: The Copyright system in Belgium 

 
Although there is a high level of harmonization in IP rights across the EU, this is not true for all the IP 

rights. The laws of copyright and neighbouring rights are only partially harmonized.94 A national 

perspective is therefore particularly useful for examining the copyright infringements on the Internet, 

the liability of Internet intermediaries and enforcement remedies.95 In examining how the existing 

concepts are compatible with 3D printing and CAD files it is therefore justified to look at a specific 

national system, in this case Belgium.  

 

The Belgian Copyright Act of 30 June 199496 was modified on 22 May 2005 after lengthy debates to 

implement the InfoSoc Directive.97 This modification, for example, led to writing in the definition of 

the distribution right but even before this it was accepted in case law and doctrine as an attribute of the 

reproduction right.98 The Belgian Copyright Act has since then been codified into the Code of 

Economic Law (CEL). 99  The provisions can be found in Book XI, Title 5 ‘Copyright and 

Neighbouring Rights’ which entered into force on 1 January 2015.100 Relevant definitions can be found 

in Book I of the CEL, Enforcement remedies in Book XV and Special Procedures in Law in Book 

XVII CEL. This legislation will be combined with Belgian case law and interpretations provided by 

the Belgian Court of Cassation.101  

 

 

 

 

 

 

 

																																																								
94  P. GOLDSTEIN and P.B. HUGENHOLTZ, International Copyright: Principles, Law, and Practice, New 

York, Oxford University Press, 2012, 12. 
95  P.B. HUGENHOLTZ, “Codes of Conduct and Copyright Enforcement in Cyberspace” in I.A. STAMATOUDI 

(ed.), Copyright Enforcement and the Internet, Alphen aan den Rijn, Kluwer Law International, 2010, 311. 
96  Wet 30 juni 1994 betreffende het Auteursrecht en de Naburige Rechten, BS 27 juli 1994, 19297. 
97  Wet van 22 mei 2005 houdende omzetting in het Belgisch recht van de Europese richtlijn 2001/29/EC van 

22 mei 2001 betreffende de harmonisatie van bepaalde aspecten van het auteursrecht en de naburige 
rechten in de informatiemaatschappij, BS 27 mei 2005. 

98  A. OHLY, “Economic Rights” in E. DERCLAYE (ed.), Research Handbook on the Future of EU Copyright, 
Cheltenham, Edward Elgar, 219; M.C. JANSSENS, “Implementation of the 2001 Copyright Directive in 
Belgium”, IIC 2006, 52. 

99  Wet van 28 februari 2013 tot invoering van het Wetboek van Economisch Recht, BS 29 maart 2013, 19975. 
(commonly abbreviated in Belgium as ‘WER’) [hereinafter Code of Economic Law (CEL)]. 

100  Wet van 19 april 2014 houdende invoeging van boek XI, "Intellectuele eigendom" in het Wetboek van 
economisch recht, en houdende invoeging van bepalingen eigen aan boek XI in de boeken I, XV en XVII 
van hetzelfde Wetboek, BS 12 juni 2014, 44352. 

101  ‘Cour de Cassation’ (French); ‘Hof van Cassatie’ (Dutch).  
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§2. 3D PRINTING AND COPYRIGHT PROTECTION 
 

    I. Copyrightability 
 

Before examining the possible copyright infringements we must ascertain if something is copyrighted 

in the first place. After all, if something is not protected by copyright then there is no harm in copying 

or incorporating the work. 102  Unlike other IP rights, copyrights don’t require formalities like 

registering.103 A copyright can be obtained automatically if the requirements are met. What qualifies as 

a protected work is not dealt with in the InfoSoc Directive but can be found in the Berne Convention 

along with a non-exhaustive list.104 This essentially comes down to the protection of ‘literary and 

artistic works’. The works must meet two requirements. First of all, the most important requirement is 

that the work is ‘original’, the CJEU has given the requirement a uniform interpretation and stated that 

this is the case if the work is the author’s own intellectual creation.105 The author must have been able 

to make free and creative choices so that he can express his creative ability and add his personal touch 

to his creation.106 His work can’t be the product of mere technical considerations.107 Similarily, the 

Belgian Court of Cassation has	 held that a work can be protected if it’s the expression of the 

intellectual effort of the one who made it, which constitutes an indispensable condition for giving a 

work the individual character through which a creation exists.108 The distinguishing test of the 

personality stamp of the author was also confirmed.109 There is no threshold specified for the 

intellectual effort. Some authors argue that it should be perceivable but doesn’t have to be a substantial 

intellectual effort.110 Secondly, the literary and artistic works (that meet the requirement of originality) 

of the author are protected whatever the mode or form of expression.111 However, the work needs to be 

																																																								
102  M. WEINBERG, “What’s The Deal with Copyright and 3D Printing?”, Public Knowledge 2013, 1.  
103  Article 5 (2) of the Berne Convention “the enjoyment and the exercise of these rights shall not be subject to 

any formality”; The Belgian Copyright legislation also doesn’t require any formalities.  
104  Article 2 (1) of the Berne Convention; for Belgium see Article XI. 165 CEL. 
105  Judgment of 16 July 2009, Infopaq international, C-5/08, ECR I-6569, ECLI:EU:C:2009:465, paragraph 

35, 37 and 38 [hereinafter Infopaq International]; Judgment of 22 December 2010, Bezpečnostní 
softwarová asociace, C-393/09, ECR I-13971, ECLI:EU:C:2010:816, paragraph 45 [hereinafter 
Softwarová]; Judgment of 4 October 2011, Football Association Premier League and Others, Joined Cases 
C-403/08 and C-429/08, ECR I-9083, ECLI:EU:C:2011:631, paragraph 97 [hereinafter Football 
Association Premier League]; Judgment of 1 December 2011, Eva Maria Painer v. Standard VerlagsGmbH 
and Others, C-145/10, ECR I-12533, ECLI:EU:C:2011:798, paragraph 87 et seq. [hereinafter Painer]. 

106  Infopaq International case, paragraph 45; Softwarová case, paragraph 50; Painer case, paragraph 89 and 92.  
107  Softwarová case, paragraph 48 and 49; Football Association Premier League case, paragraph 98.  
108  Cass., 27 april 1989, Arr. Cass., 1988-89, 1006; Cass., 25 oktober 1989, Pas., 1990, I, p. 238; Cass., 2 

maart 1993, Pas., 1993, I, 234; B. VANBRABANT and A. STROWEL, “Belgium” in R.M. HILTY and S. 
NERISSON (eds.), Balancing Copyright – A Survey of National Approaches, Heidelberg, Springer, 2012, 
130 [hereinafter VANBRABANT & STROWEL]. 

109  Cass. 31 oktober 2013, RW, 77-37, 1464-1465, noot H. VANHEES.  
110  F. GOTZEN, “Het Hof van Cassatie en het begrip ‘oorspronkelijkheid’ in het Belgische auteursrecht”, 

Computerrecht 1990, 161; J. CORBET, Auteursrecht, Antwerpen, Kluwer, 1997, 28. 
111  Article 2 (1) of the Berne Convention. 
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‘expressed’ and therefore an underlying idea cannot be protected.112 The Belgian Court of Cassation 

and legal scholars reiterated this and stated that an idea can only be protected when it is an idea in a 

‘concrete form’ meaning that it can be perceived with the senses.113 
 

    II. Copyright Protection of a CAD File 
 

 

First we will examine the special nature of a Computer-aided design (CAD) file and its 

copyrightability. There’s a broad range of works that can be protected but it is important that they 

meet the requirements. But what kind of works are the CAD files exactly? There seems to be a lot of 

discussion about the copyrightability of a CAD file. You can look at the CAD file as the digital 

blueprint for the 3D object, but in the context of copyrights we can also ask ourselves the question if 

we can attribute copyright protection to the CAD file as software. 
 

            
                 (Figure 5. CAD File) 

II. 1.    Digital Blueprint 
 

The CAD file encompasses what could be seen as the digital ‘blueprint’ for the realization of the 3D 

Printed object.114 However, that doesn’t mean it fits neatly into a specific category of copyrightable 

literary and artistic works. The non-exhaustive list in article 2 (1) of the Berne Convention can provide 

some inspiration for analogies (e.g. plans). A blueprint is generally seen as a design plan with the 

																																																								
112  Article 2 WCT; Article 9 (2) of the Agreement on Trade Related Aspects of Intellectual Property Rights 

(herinafter: TRIPS); Procedures, methods of operation or mathematical concepts as such are also excluded. 
113  Cass. 19 maart 1998, AM 1998, 229, noot B. DAUWE; E. DIRIX, Y. MONTANGIE and H. VANHEES, 

Handels- en Economisch recht in hoofdlijnen, Antwerpen, Intersentia, 2005, 164-165. 
114  M. WEINBERG, “It Will Be Awesome if They Don’t Screw Up: 3D Printing, Intellectual Property, and the 

Fight Over the Next Great Disruptive Technology”, Public Knowledge 2010, 3-4; K. DOLINSKY, “CAD’s 
Cradle: Untangling Copyrightability, Derivative Works, and Fair Use in 3D Printing”, Washington and Lee 
Law Review 2014, 627-629; T.Y. EBRAHIM, “3D Printing: Digital Infringements & Digital Regulation”, 
Northwestern Journal of Technology and Intellectual Property 2016, 39.  
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instructions on how to build something. One author describes it as “a reproduction of a technical 

drawing, including computer-generated ones”.115 If you look at like that, then the mentioned technical 

drawing prior to the CAD file could have already triggered the copyright protection. There’s a low 

threshold but it will need to contain some creative elements and can’t be purely functional (e.g. more 

than calculations). If the technical drawing met the originality requirement then this would already be 

protected by copyright and the creator would have the exclusive right to reproduce, digitize and adapt 

it into a CAD file (infra). However, it is common to immediately start drafting and creating the 3D 

model by using a CAD program or a 3D scanner. We can draw an analogy between CAD files and 

‘architectural plans’. They both contain the design and instructions to realize the object or house. 

Many of the architectural drawings are also made with computer-aided design these days.116  Even 

early versions of architectural plans are protected if original and expressed. What’s typical about 

architectural plans is that there’s a copyright on the plans and on what is realized with those plans. In 

the situation of the CAD file, the print-ready CAD File would automatically extend copyright 

protection to the 3D printout.  

 

Still, the most important aspect is that the created work meets the originality requirement and is 

concretely expressed. Deciding if a work should be fixed in a material form is left to the Member 

States. For Belgium, the work is concretely expressed if it’s perceivable with the senses. If we look at 

the work encompassed in the CAD file then it certainly seems that this blueprint is expressed and 

capable of being perceived. The CJEU has previously considered that a graphical user interface, 

programming language and the format of data files can be protected under the general copyright 

(instead of treating it as software, infra) as long as it passes the originality test.117 The originality 

requirement is met if it’s the creator’s ‘own intellectual creation’, meaning the result of free and 

creative choices and giving it his personal touch. This seems to be the case if he has designed the CAD 

model using human interventions and by making his own creative choices.118 The fact that the model is 

generated on a computer doesn’t matter as it’s still created under human guidance. On the other hand, 

if the maker just uses a machine, a 3D scanner, that is able to render a precise representation of an 

object then it’s questionable whether his personality is reflected in the work. This will largely depend 

on a case-by-case assementent of how much room there is for human input and personal choices in 

this scanning process, as seen in the Painer case.119 In that case portrait photographs were protected by 

copyright because they still reflected the photographer’s personality and free and creative choices (e.g. 

																																																								
115  T.P. OLIVO and C. T. OLIVO, Basic Blueprint Reading and Sketching, Boston, Cengage Learning, 2010, 4. 
116  K. DOLINSKY, “CAD’s Cradle: Untangling Copyrightability, Derivative Works, and Fair Use in 3D 

Printing”, Washington and Lee Law Review 2014, 627. 
117  Softwarová case, paragraph 35 and 38; Judgment of 2 May 2012, SAS Institute Inc. v World Programming, 

Ltd., C-406/10, ECLI:EU:C:2012:259, paragraph 59-62. 
118  J. HORNICK, “Some thoughts on Copyright and 3D Printing, 3DPrintingIndustry, 13 September 2013, 

http://3dprintingindustry.com/2013/09/13/some-thoughts-on-copyright-and-3d-printing. 
119  See Painer Case, paragraph 90 et seq. 
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camera settings, the angle). There are a lot of different scanning technologies, some 3D scanners will 

do all the work and render a precise representation, others require some more input. It will depend on 

how much creative elements the creator adds to this, aside from the purely technical aspect. It could be 

that by fiddling around with the settings the creator manages to add originallity to the work but it’s 

clear that we’re at a complex intersection of art and functional technology here.  

 

It is clear from the Softwarová case that the originality requirement is not met for the aspects of the 

CAD models that have a purely functional character.120 The condition of originality will only be 

satisfied for the components that are the result of his own free, creative choices and personal touch. 

The expression of a component that has a purely functional character is, on the contrary, the result of 

adhering to technical considerations, rules and constraints instead of creative freedom.121 In that case it 

won’t be possible to distinguish the CAD File, because the results would be the same due to the 

limited freedom of possibilities to implement an idea. The CAD file can be protected irrespective of 

the final object, it could bet hat the final 3D printed object can’t be protected because it’s purely 

functional and that the CAD file can be protected.  

 

To conclude, the CAD File as a digital blueprint can already contain a concretely expressed literary 

and artistic work, if the originality requirement is met. However, there might be some discussion about 

whether the author’s personality is reflected in the work.  

 

II. 2.   Software 
 

Some authors have tried to argue that we need to situate the CAD file in the context of software and 

see it as a computer program that encompasses the object design file.122 If we follow that approach 

then we should examine it under the Software Directive instead of looking at the general copyright 

rules.123 If we qualify the CAD file as a computer program and its embedded data then it could be 

protected by copyright as a literary work. However, the scope of protection in Article 1 Software 

Directive does not mention embedded data, only a computer program and its preparatory design 

material.124 While finding a definition for a ‘computer program’ is hard for the obvious reason that it is 

																																																								
120  Softwarová case, paragraph 48. 
121  Dataco case, paragraph 39; Softwarová case, paragraph 49. 
122  See e.g. the UK IPO Report by D. MENDIS and D. SECCHI; “A Legal and Empirical Study of 3D printing 

Online Platforms and an Analysis of User Behaviour 2015/41”, Report of the UK Intellectual Property 
Office (UK IPO) 2015,  64, https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/ 
421546/A_Legal_and_Empirical_Study_of_3D_Printing_Online_Platforms_and_an_Analysis_of_User_Be
haviour_-_Study_I.pdf. 

123  Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal 
protection of computer programs, OJ L 111, 5.5.2009, p. 16–22 [hereinafter Software Directive]. 

124  The ‘preparatory design material’ refers to specifications, flowcharts, reports and such. This cannot be seen 
as design drawings; D. I. BAINBRIDGE, Intellectual Property, Harlow, Pearson Education, 2009, 245. 
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a rapidly evolving subject-matter, it has been described as a set of instructions that are aimed at 

letting an information processing device, like a computer, perform its functions.125 A CAD file seems 

to fit this description of a set of instructions. Another description states that a computer program 

communicates and works together with other components of a computer system and that this 

interaction and interconnection permits all the elements of software and hardware to work together 

with other software, hardware and users in all the ways in which they are intended to function.126 

However, the CAD file merely encompasses the data of the CAD model and its specifications, it can 

work together with other elements of a computer system but the function of the CAD file and its data 

seems to consist of ‘being communicated’ rather than ‘actively communicating’ and controlling the 

process.  

 

You could argue that the CAD file should be seen as an element of a program by means of which 

users can exploit the functions of a program.127 While an original source code can be protected as such, 

the CJEU has stated that the programming language and format of data files used in a computer 

program to exploit its functions does not constitue a form of expression of a program that can be 

protected by copyright in computer programs but can be protected under the general copyright of the 

InfoSoc Directive if it’s an author’s own intellectual creation.128 However, in my opinion, rather than 

looking at it as the source code of a CAD file or a program encompassing the CAD file and its specific 

data with the purpose of protecting it under the copyright in computer programs, you need to look at it 

under the general copyright and see it as the CAD file containing the underlying digital design plan 

and see if that’s not purely functional. It will, admittedly, need the software to make the artistic work 

perceivable to human senses but this is no different than, for example, a photoshop file containing the 

work along with all the specific layers and settings. Rather than looking at it as a literary work, the 

CAD file should be seen as an artistic work because of the type of work it represents, the design, and 

irrespective of the final object.129  

 

 

 

 
																																																								
125  Green Paper of the European Commission of 7 June 1988 on Copyright and the Challenge of technology, 

nr. COM (88) 172 final.  
126  Amended Proposal of the European Commission of 18 October 1990 for a Council Directive on the legal 

protection of Computer Programs, Pb.C. 20 December 1990, 23.  
127   Judgment of 2 May 2012, SAS Institute Inc. v World Programming, Ltd., C-406/10, ECLI:EU:C:2012:259, 

paragraph 42 [hereinafter SAS Institute]. 
128  SAS. Institute, paragraph 46; Softwarová case, paragraph 48-49. 
129  J. PHILLIPS, “3D Printing and the law: Three recent studies and a critical review”, The IPKat, 31 May 

2015, http://ipkitten.blogspot.be/2015/05/3d-printing-and-law-three-recent_31.html. 
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    III. Copyright Protection of a 3D Printed Object 

 
There is far less uncertainty when examining the copyrightability of the final 3D Printed object. We 

can easily link a wide range of 3D printouts to a literary and artistic work mentioned in the Berne 

Convention (e.g. sculpture, works of applied art) which is not limited to two-dimensional works. It is 

clear that a 3D printed object is a visiually perceptible object and therefore concretely expressed. The 

idea is without any discussion expressed in a fixed form. As far as the originality test is concerned we 

have the same criteria as usual, it has to be his own intellectual creation. He must have been able to 

make free and creative choices that enabled him to express his creative abilities and add his personal 

touch to the object. The criterion of originality will not be not met for the aspects of the 3D printout 

that have a purely functional character. The work can’t be the product of mere technical 

considerations.130 On the other hand, if the 3D Printed object is a purely functional work, this doesn’t 

necessarily prevent the CAD file from being protected by copyright. 

 

However, we could assume that the CAD File as a print-ready digital blueprint that was not of a purely 

technical character already triggered the copyright protection. In that case the 3D printout that was 

realized from the CAD file might be a ‘reproduction’ to a different medium (infra). After creating the 

digital CAD file blueprint, minor adjustments and configurations – such as a specific printer settings – 

will be negligable and probably not enough to constitute a creative element. Therefore this will likely 

fall under the right of reproduction in a lot of cases and will not be seen as creating a derivative work 

(i.e. an adaptation).131  

 

 

 

 

 

 

 

 

 

 

 

 

																																																								
130  Softwarová case, paragraph 48 and 49; Football Association Premier League case, paragraph 98.  
131  T. MARGONI, “Not for Designers: On the Inadequacies of EU Design Law and How to Fix It”, JIPITEC 

2013, 240. 
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§3. 3D PRINTING AND COPYRIGHT INFRINGEMENTS 
 

    I. Introduction: Activities of the 3D Printing Ecosystem Actors  
 

To assess the possible copyright infringements, the relevant activities that are carried out by actors in 

the 3D Printing Ecosystem will be examined here. The copyright holder is not seen as a part of this 

Ecosystem and is considered to be the outsider looking in. He does not receive the benefits of the 3D 

Printing Ecosystem, rather he is witnessing the deterioration of his exclusive right. If the copyright 

holder also wants to thrive in the brave new world of 3D printing, he will have to adapt. We’ve seen 

that a copyright is relatively easy to obtain without formalities and with a fairly low threshold of 

originality. This means that a lot of people automatically have a copyright and can enjoy the benefits 

that come with the exclusive right. However, depending on the specific activities and circumstances he 

will sometimes have to conclude that he will not be able to enforce his right. Whether he chooses 

repressive measures to secure his right or chooses to adapt, he will have to know which activities he 

can react to. Distinguishing the relevant activities will help the right holder determine whether taking 

actions are possible and on what basis.   

 
           (Figure 6. CAD File Activities) 

 

The relevant activities of actors in the 3D Printing Ecosystem that will be analyzed here are: Creating 

a CAD Model (Creators of CAD files), Sharing a CAD Model (File Sharers or Content Providers), 

Hosting a CAD model (ISP’s), Downloading a CAD Model (End Users) and finally the 3D Printing 

(3D Printing Service and End User). 
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    II. Creating a CAD model  
 

Is there a copyright infringement if someone creates a CAD Model based on a copyrighted work 

without the right holder’s consent? 

 
                             (Figure 7. Types of User-Generated Content) 
 

A distinction can be made between three types of User-Generated Content (UGC):132 
 

- User-Created Content: The user creates an original work from scratch and doesn’t rely on pre-

existing works. (supra, ‘Copyright Protection of a CAD file’) 

- User-Copied Content: The user does not intervene in any way on the existing work with a 

substantial alteration. (infra, ‘II. 1. Reproduction’) 

- User-Generated Derivative Content: The user creates a new work by adding original creativity 

to a pre-existing work. (infra, ‘II.2. Adaptation’) 

 

II. 1.   Reproduction 
 

Article 2 of the InfoSoc Directive harmonised the right of reproduction in the EU, providing an even 

broader protection than what was required by the WCT and extending the approach of the Software 

Directive.133 The broad concept is worded as follows: “Member States shall provide for the exclusive 

right to authorise or prohibit direct or indirect, temporary or permanent reproduction by any means 

and in any form, in whole or in part: (a) for authors, of their works”. It was transposed into national 

law by the Belgian Copyright Act and can now be found in Article XI. 165, §1 CEL. This article 

similarly provides that the author of a literary or artistic work alone shall have the right to reproduce 

his work or to have it reproduced in any manner or form whatsoever, direct or indirect, temporary or 

permanent, in whole or in part. The rationale behind the reproduction right is to make sure an author 

																																																								
132  See supra, (3D Printing Ecosystem ‘User-Generated Content’).  
133  M. VAN EECKHOUD, P. HUGENHOLTZ et al., Harmonizing European Copyright Law: The Challenges of 

Better Lawmaking, Alphen Aan den Rijn, Kluwer, 2009, 74 [hereinafter VAN EECKHOUD et al.]; G. 
MAZZIOTTI, EU Digital Copyright Law and the End-User, Heidelberg, Springer, 2008, 62 [hereinafter 
MAZZIOTTI]. 
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obtains an appropriate reward for the use of his work and to establish a high level of protection for 

authors.134  

 

Making a digital representation of a copyrighted work will therefore fall within this broad definition of 

a reproduction that clearly states ‘by any means and in any form’. This means both analogue and 

digital reproductions, including the conversion to another medium.135 During the negotiations of the 

WCT it was already stated that the storage of a protected work in digital form in an electronic medium 

can constitute a reproduction.136 It doesn’t matter if the maker of the 3D Model uses a 3D scanner or 

creates an identical digital version of the work from scratch, a reproduction by any means is covered. 

A ‘direct’ reproduction is seen as reproducing of a work directly onto the same or a different medium, 

which is possible with a 3D scanner.137 Even an intermediary step is covered by an ‘indirect’ 

reproduction: For example, a protected work is recorded and broadcasted and the CAD model maker 

manages to reproduce it with his CAD program.138 Also temporary reproductions are mentioned, 

covering a wide range of temporary and technical digital acts (e.g. caching).139 It also doesn’t matter if 

it is a three-dimensional work that is being reproduced as a two-dimensional work or vice versa.140 It 

doesn’t matter if the CAD model reproduces a part of the work or the entire work141, however, it will 

need to relate to an element which is the author’s own intellectual creation.142 In the Infopaq case the 

CJEU decided that even reproducing a small part, 11 words, infringed a copyright and requires an 

authorization.143 In Belgium, the Court of Cassation stated that if there are ‘substantial similarities’ 

between two works, then there is a presumption of a reproduction.144 Creating a digital CAD Model as 

a representation in relation to an element which is an author’s own intellectual creation will fall within 

the definition of a reproduction and will, in principle, require the copyright holder’s authorisation.  
 

																																																								
134  Recitals 9 and 10 of the InfoSoc Directive; Infopaq, paragraph 40; Football Association Premier League, 

paragraph 186.  
135  C. GEIGER and F. SCHÖNHERR, “The Information Society Directive” in I. STAMATOUDI and P. 

TORREMANS (eds.), EU Copyright Law: A Commentary, Cheltenham, Edward Elgar, 2014, 402 
[hereinafter GEIGER]. 

136  See “concerning Article 1 (4)” in Agreed Statements Concerning the WIPO Copyright Treaty; A. LUCAS-
SCHOETLLER, “Digital Libraries and Copyright Issues: Digitization of Contents and the Economic Rights 
of the Authors” in I. IGLEZAKIS, T. SYNODINOU and S. KAPIDAKIS (eds.), E-Publishing and Digital 
Libraries: Legal and Organizational Issues, 161.  

137  VAN EECKHOUD et al., 74. 
138  M. WALTER and S. VON LEWINSKI, European Copyright Law, Oxford, Oxford University Press, 2010, 

967; GEIGER, 402.  
139  VAN EECKOUD et al., 74; GEIGER, 403.  
140  Judgment of 4 October 2011, Football Association Premier League and Others, Joined Cases C-403/08 and 

C-429/08, ECR I-9083, ECLI:EU:C:2011:631, paragraph 154 et seq. [hereinafter Football Association 
Premier League]. 

141  Judgment of 2 May 2012, SAS Institute Inc. v World Programming, Ltd., C-406/10, ECLI:EU:C:2012:259; 
Brussel (9de k.) 5 mei 2011, IRDI 2011, 265 (Belgian Association of Newspapers v Google). 

142  Infopaq, paragraph 37; Football Association Premier League, paragraph 155; Cass. 23 september 2003, 
RABG 2004, noot F. BRISON.  

143  Infopaq, paragraph 39. 
144  Cass. 3 september 2009, IRDI 2003, 214, noot M. BUYDENS.  
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II.1.a.  3D Scanning and the Art & Allposters analogy 

 

A possible option to create a CAD model is by 3D scanning an object. The current technology even 

allows turning a photo into a 3D model by using your smarthpone.145 Using the technology of 3D 

scanning and having the intention to make a precise and detailed virtual representation of a protected 

work is a clear example of a reproduction, whereas trying to recreate a CAD model representing the 

protected work from scratch will have a greater chance of containing original elements of the creator 

of the CAD model as well. Where do we draw the line between reproductions and adaptations? There 

have been few cases before the CJEU about the actual scope of a restricted act of reproduction.146  

 

It’s interesting to draw a parallell between the findings of the CJEU in a recent case regarding the 

transfer of images of protected works from a paper poster to a painter’s canvas and the technique of 

3D Scanning an object to make a digital CAD model. The intellectual creation remains unchanged but 

there’s an alteration to the medium of a protected work. In the Art & Allposters case of 22 January 

2015 the CJEU rendered a judgment relating to the exhaustion of the distribution right of copyright 

holders as provided in Article 4 of the InfoSoc Directive.147 However, as a preliminary matter they had 

to see if the facts fell within the scope of the InfoSoc Directive and decide if it amounted to a 

‘reproduction’ or an ‘adaptation’ of a copyrighted work. The latter is not harmonised by the EU in the 

InfoSoc Directive (infra).  

 

The facts were as follows: Art & Allposters is a company that sells posters and other reproductions 

through its website depicting copyrighted works of famous painters, exploited by Pictoright. Stichting 

Pictoright is a copyright collecting society in the Netherlands. Allposters also sells images on canvas 

for which they use a specific process they call ‘canvas transfer’. They apply a laminate coating to a 

paper poster depicting the work of one of the famous painters and then transfer the image from the 

paper to a canvas by means of a chemical process. The canvas is stretched over a wooden frame. The 

image of the work dissapears from the paper poster during the process. Pictoright oppposed the sale of 

canvas transfers because Allposters didn’t have the consent of their clients for reproducing the 

copyrighted works.  

 

																																																								
145  See for example: “123D Catch” by Autodesk (http://www.123dapp.com/catch). 
146  Judgment of 16 July 2009, Infopaq international, C-5/08, ECR I-6569, ECLI:EU:C:2009:465; Judgment of 

4 October 2011, Football Association Premier League and Others, Joined Cases C-403/08 and C-429/08, 
ECR I-9083, ECLI:EU:C:2011:631; Judgment of 2 May 2012, SAS Institute Inc. v World Programming, 
Ltd., C-406/10, ECLI:EU:C:2012:259; T. COOK, “The Restricted Acts of Reproduction and Distribution in 
EU Copyright Law”, Journal of Intellectual Property Rights 2015, 122-123. 

147  Judgment of 22 January 2015, Art & Allposters International BV v Stichting Pictoright, C-419/13, 
ECLI:EU:C:2015:27 [hereinafter Art & Allposters]. 
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The Court noted that Pictoright had claimed that the canvases were ‘adaptations’ because of the 

“significant alteration undergone by the posters in the process of transfer onto the canvases of 

reproductions of protected works”.148 If the significant alteration of its medium would be seen as an 

adaptation of the work like they claimed then that would fall outside of the scope of the InfoSoc 

Directive. The CJEU seems to agree with the French Government that had submitted a written 

observation: “a replacement of the medium, (… ), results in the creation of a new object 149 

incorporating the image of the protected work” and then said: “Such an alteration of the copy of the 

protected work, which provides a result closer to the original, is actually sufficient to consitute a new 

reproduction of that work, within the meaning of Art 2(a) of Directive 2001/29”.150 The Court did not 

accept the argument that there is no multiplication of the work just because the work no longer 

appeared on the poster and emphasized: “Important is whether the altered object itself, taken as a 

whole, is physically the object that was placed onto the market with the consent of the right owner”.151 

 

By analogy to this case, using the technique of a 3D scanner allows you to create a copy of the work 

that entails an alteration to the medium of a protected work but the intellectual creation as such 

remains unchanged. This confirms the assumption that this will not be considered as a derivative work 

but a reproduction. Especially because a 3D scanner, unlike in this case, leaves the object intact and is 

a clear digital multiplication of the work. It is also clear that an electronic multiplication of the work 

can also be seen as a reproduction that is an alteration of its medium but leaves the intellectual creation 

intact.152 A specific authorisation from the author would therefore, in principle, be needed.  
 

II.1.b.  Example 
 

In April 2015, immediately after seeing the trailer for the new Star Wars movie, K. L. started building 

his very own Stormtrooper gun. He puzzled together images of the movie prop featured in the trailer, 

then used the CAD software on his computer and designed nearly 40 separate pieces to be 3D printed 

and assembled into a near-exact replica of the Walt Disney movie prop, all from his home.153 

 

The Stormtrooper gun at issue is a work that is protected by copyright because it seems to meet the 

originality requirement, being the own intellectual creation of an author. It is exploited by Disney. 
																																																								
148  Art & Allposters, paragraph 24.  
149  The wording ‘object’ (that is by definition tangible) is in my opinion used here both because the facts were 

about two physical media and because they needed to assess this in the specific context of distribution 
rights and the exhaustion rule under the InfoSoc Directive. Similarly the Usedsoft case speaks about a 
‘copy’ in the context of the exhaustion rule under the Software Directive (tangible or intangible). 

150  Art & Allposters, paragraph 43. 
151  Art & Allposters, paragraph 45.  
152  F. GOTZEN, “Artikelsgewijze Commentaar Auteursrecht” in F. BRISON and H. VANHEES (eds.), 

Huldeboek Jan Corbet: De Belgische Auteurswet. Artikelsgewijze Commentaar, Gent, Larcier, 2012. 10. 
153  E. SCHWARTZEL, “Hollywood’s Other Piracy Problem: 3-D Printers”, The Wall Street Journal, 20 July 

2015, http://www.wsj.com/articles/hollywoods-other-piracy-problem-3-d-printers-1437420799. 
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Article 2 of the InfoSoc Directive and article XI. 165 (1) CEL both refer to a  reproduction ‘by any 

means and in any form’ and therefore cover the digital reproduction into a CAD model. He doesn’t 

use a 3D scanner but tries to build an exact replica from scratch with the CAD software. It seems that 

this qualifies as an indirect reproduction. He watched the trailer, made pictures and probably sketches, 

and then used a CAD program to recreate what was broadcasted. It doesn’t matter if his CAD model 

reproduces a part of the work or the entire work. He probably had a CAD model that put all of the 

parts together and seperate CAD files with all of the specific parts. It could be that some of those parts 

seperately wouldn’t infringe on a copyright if it was a purely functional element. However, even the 

smallest parts could possibly infringe the copyright if it’s the own intellectual creation of another 

author, following the Infopaq case. The finalized ‘near-exact’ replica will surely show that there are 

‘substantial similarities’. Even if it’s just a digital representation of the Star Wars gun, this will be 

infringing the copyright exploited by Disney if he didn’t get the authorization. However, if he stopped 

there then this will likely fall under the private copying exception (infra). 

 

II. 2.   Adaptation 
 

The adaptation right is not harmonised by the InfoSoc Directive.154 Article 12 of the Berne Convention 

provides: “Authors of literary or artistic works shall enjoy the exclusive right of authorising 

adaptations, arrangements and other alterations of their works”. In Belgium, this right is mentioned 

in the same article as the right of reproduction, article XI. 165 (1) CEL provides: “This right shall also 

comprise the exclusive right to authorize adaptation or translation of the work”. Unlike other Member 

States, Belgium, France and the Netherlands consider the right of adaptation to be part of the general 

reproduction right.155 The broad interpretation of a right of reproduction might create an overlap 

between the reproduction right and the adaptation right at EU level.156 Some authors therefore regret 

that the CJEU did not feel the need to clarify in the Art & Allposters case the distinction between a 

‘reproduction’ and an ‘adaptation’.157 It is also interesting to note that the CJEU never said in this case 

that the right of adaptation falls outside the scope of the InfoSoc Directive.158 The Advocate General 

did state what he considers to be some of the essential elements of an adaptation: using a different 

artistic language and additions or modifications to the creative expression.159 

 
																																																								
154  The adaptation right is, however, harmonised under the Software Directive and Database Directive. 
155  M. VAN EECKHOUD, P. HUGENHOLTZ et al., Harmonizing European Copyright Law: The Challenges of 

Better Lawmaking, Alphen Aan den Rijn, Kluwer, 2009, 84. 
156  L. BENTLY and B. SHERMAN, Intellectual Property Law, Oxford, Oxford University Press, 2014, 215. 
157  C-419/13 22 January 2015, AMI 2015-6, 173, noot M. VAN EECKHOUD; E. ROSATI, “Online copyright 

exhaustion in a post-Allposters world”, Journal of Intellectual Property Law & Practice 2015, 676 
[hereinafter ROSATI]. 

158  ROSATI, 676. 
159  Opinion AG CRUZ VILLALON of 11 September 2014, Art & Allposters International BV v Stichting 

Pictoright, C-419/13, ECLI:EU:C:2014:2214, paragraph 58. 
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It’s clear that the adaptation right entails that the CAD model maker will need to ask for a licence if he 

wants to alter a work and make a ‘derivative work’ based on the pre-existing work.160 An idea or a 

style can inspire a creator but if there are elements that are clearly recognizable as original elements 

taken from the work of another artist then it will be considered as a derivative work. If he would make 

a reproduction then he wouldn’t be adding or changing elements but producing a multiplication of the 

work (even if another medium was used, supra). When modifying a work, however, there will always 

be a reproduction in part. To assess whether a protected work is transformed in such a way that it is no 

longer a reproduction, the factual elements will need to be examined and balancing the rights will be 

in order.161 Inevitably there will also be original elements of the creator of the derivative work that are 

his own intellectual creation and receive autonomous protection.  

 

Several initiatives have addressed the problem of non-harmonisation of the adaptation right.162 A 

harmonization and clarification of the adaptation right is especially welcome in light of the new 

technology of 3D printing that makes it easier and cheaper than ever before for end users to create 

derivative works based on a pre-existing work.163 

 

II. 3.   Exceptions to the reproduction right 
 

II.3.a.  The Private Copying Exception 
 

The democratization of 3D printers has the potential to bring the 3D printers into the homes of many 

people and 3D designing can be done using a computer at home. It is therefore crucial to know if a 

home user is able to invoke the private copying exception. It is prescribed by the EU in article 5 (2) (b) 

InfoSoc Directive that Member States may adopt a private copying exception to the reproduction right 

of authors (“in respect of reproductions on any medium made by a natural person for private use and 

for ends that are neither directly nor indirectly commercial”). Belgium has transposed this into Article 

XI.190, 9° CEL which provides that once a work has been lawfully published, the author may not 

prohibit “Reproductions on any medium other than paper or any similar medium, of works made 

within the family circle and exclusively intended for that circle”. It’s immediately apparent that the 

Belgian law does not mention a private and non-commercial use but refers to reproductions ‘within the 

family circle’.  The Belgian Court of Cassation has stated that this ‘family circle’ should be seen as a 

																																																								
160  T. MARGONI, “The digitisation of cultural heritage: originality, derivative works and (non) original 

photographs”, Institute for Information Law (IViR), University of Amsterdam, 2014, 19.  
161  L. BENTLY and B. SHERMAN, Intellectual Property Law, Oxford, Oxford University Press, 2014, 145. 
162  European Parliament, “Review of the EU Copyright Framework: European Implementation Assessment”, 

EPRS, October 2015, 105, (http://www.europarl.europa.eu/RegData/etudes/STUD/2015/558762/ 
EPRS_STU(2015)558762_EN.pdf) [hereinafter EP Review of EU Copyright Framework]; European 
Commission, “Public Consultation on the review of the EU copyright rules, EC document, 2013. 

163  MAZZIOTTI, 40. 
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limited group of intimately related persons, between whom there are close family ties, including 

persons with whom one is on familiar social terms.164 Therefore this is not just a strictly private use 

and not just limited to blood relatives. However, it is interpreted narrowly.165  Furthermore, the Belgian 

law says it can be ‘any medium’ except paper or a medium that is similar to paper. Paper or a medium 

that is similar to paper (e.g. microfiches, transparencies) is narrowly interpreted as well and a digital 

format is clearly different from that. 

 

Consequently, the CAD model maker will be allowed to make a CAD model reproduction of a work 

that is protected by copyright, without having to ask for an authorization, if it’s made within the family 

circle and exclusively intended for that circle. The impact of this should not be underestimated. In the 

example of the Stormtrooper gun, he would not be able to benefit from the private copying exception 

because he handed out the CAD files to the interested fans that contacted him and later went on to sell 

the CAD file for 55 dollars per file.166  

 

However, Article 5 InfoSoc Directive provides that if Member States decide to introduce this 

exception, they have to set up a system that provides for the payment of a fair compensation to the 

right holders.167 This fair compensation is governed in Belgium by Royal Decree of 18 October 

2013.168 A private copying levy is imposed on sales of certain data storage devices (e.g. CD-r, DVD, 

USB-Stick, External Hard Drive, smartphone, tablet) and related electronic devices (e.g. DVD-

recorder) that enable making and using private reproductions of works. The levy is collected by the 

collecting society Auvibel. The level of compensation has to be linked to the possible harm that it can 

cause the right holder.169 However, this exhaustive list does not cover any devices such as 3D printers 

and the private copying levy for computers is explicitly set at 0 euros.170 Furthermore, how would they 

determine which right holders to compensate when we’re dealing with such a wide category as 

‘phsyical objects’? The CAD model maker only needs a computer to create the CAD model and 

therefore won’t even have to compensate the author of the work indirectly.   
																																																								
164  Cass., 18 February 2000, A&M 2000, 290; Cass. 26 January 2006, Arr. Cass. 2006, 220; VAN BRABANT 

& STROWEL, 9. 
165  F. BRISON, “The Music and The Law: Important Developments in 2003 in Belgium and the European 

Union”, IAEL Newsletter 2004, 4.  
166  E. SCHWARTZEL, “Hollywood’s Other Piracy Problem: 3-D Printers”, The Wall Street Journal, 20 July 

2015, http://www.wsj.com/articles/hollywoods-other-piracy-problem-3-d-printers-1437420799. 
167  Judgment of 21 October 2010, Padawan SL v Sociedad General de Autores y Editores de España (SGAE), 

C-467/08, ECLI:EU:C:2010:620, paragraph 30 [hereinafter Padawan]; Judgment of 11 July 2013, 
Amazon.com International Sales Inc. and Others v Austro-Mechana Gesellschaft, C-521/11, 
ECLI:EU:C:2013:515, paragraph 19 [hereinafter Amazon]; Judgment of 5 March 2015, Copydan Båndkopi 
v Nokia Danmark A/S, C-463/12, ECLI:EU:C:2015:144, paragraph 19. 

168  Koninklijk Besluit 18 oktober 2013 betreffende het recht op vergoeding voor het kopiëren voor eigen 
gebruik, BS 24 oktober 2013, 75782. 

169  Padawan, paragraph 40 and 42.  
170  Article 2, §2 Koninklijk Besluit 18 oktober 2013 betreffende het recht op vergoeding voor het kopiëren 

voor eigen gebruik; A compensation system that does not charge a private copying levy on computers can 
be justified if the fair balance test from the Padawan judgment is applied; Padawan, paragraph 52. 
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II.3.b.  The Reprography Exception 

 

The Reprography exception is prescribed by EU law and can be found in Article 5 (2) (a) of the 

InfoSoc Directive. Member States may provide for and exception to the reproduction right “in respect 

of reproductions on paper or any similar medium, effected by the use of any kind of photographic 

technique or by some other process having similar effects, with the exception of sheet music, provided 

that the rightholders receive fair compensation”. It has since then been transposed into Belgian law. 

Unlike before, Article XI. 190, 5° CEL now also refers to reproductions on ‘paper or any similar 

medium’, in line with the InfoSoc Directive. The digital format of the CAD file is not the same as 

paper or a similar medium.171  The CJEU has stated that all non-analogue mediums of reproduction 

and, in particular, digital mediums are excluded from the scope of Article 5 (2) (a) InfoSoc Directive.172 

Furthermore, the technique that is used to make the reproduction should be ‘any kind of photographic 

technique or other process having similar effects’. That condition will probably be satifsfied but the 

Court stated that the exception is not focused on the technique used but on the result obtained.173 

However, because creating a CAD model or scanning an object (or 3D printing later on) does not 

result in a reproduction on paper or a similar medium, the CAD model maker will probably not be able 

to benefit from this exception. Consequently, the CAD model maker would, in principle, need the 

authorization of the author, as the reprography exception does not apply.  

 

In Belgium the fair compensation in the context of the reprography exception is fixed in the Royal 

Decree of 30 October 1997.174 However, in 2015 the CJEU decided in Hewlett-Packard v. Reprobel 

that the Belgian system for the fair compensation in the context of the reprography exception should 

be adapted and should make a distinction between non-commercial reproductions for private use by 

natural persons and those made by other users for other ends.175 They are not permitted to take into 

account the counterfeit reproductions made from an unlawful source.176  Fixing the amount by 

reference to the copy speed is also deemed contrary to EU law.177 Consequently, the fair compensation 

																																																								
171  P. LAURENT and M. VAN RANST, “Les nouvelles exceptions au droit d’auteur en faveur de 

l’enseignement: l’ère de l’e-learning”, A&M 2008, 185; F. DUBUISSON, “L'exception de reproduction 
d'œuvres fixées sur un support graphique ou analogue dans un but privé ou didactique”, J.T. 1997, p. 652. 

172  Judgment of 27 June 2013, Verwertungsgesellschaft Wort (VG Wort) v Kyocera and Others (C-457/11) and 
Canon Deutschland GmbH (C-458/11), and Fujitsu Technology Solutions GmbH (C-459/11) and Hewlett-
Packard GmbH (C-460/11) v Verwertungsgesellschaft Wort (VG Wort), Joined cases C-457/11 to C-
460/11, ECLI:EU:C:2013:426, paragraph 67 [hereinafter VG Wort]. 

173  VG Wort, paragraph 68-69. 
174  Koninklijk Besluit 30 oktober 1997, BS 7 November 1997, 29874. 
175  Judgment of 12 November 2015, Hewlett-Packard Belgium SPRL v Reprobel SCRL, C-572-13, 

ECLI:EU:C:2015:750, paragraph 42-43 [hereinafter Hewlett-Packard v Reprobel]. 
176  Hewlett-Packard v Reprobel, paragraph 57-58; Judgment of 10 April 2014, ACI Adam BV and Others v 

Stichting de Thuiskopie and Stichting Onderhandelingen Thuiskopie vergoeding, C-435/12, 
ECLI:EU:C:2014:254, paragraph 58 [hereinafter ACI Adam v Stichting de Thuiskopie]. 

177  Hewlett-Packard v Reprobel, paragraph 77 and 88.  
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system for the reprography exception will need to be revised in Belgium. As for now, the reprography 

exception and the levy system are in no way applicable to the 3D printing technology.  
 

    III. Sharing a CAD file 
 
Is there a copyright infringement if someone decides to share a CAD file of a copyrighted work 

online without the right holder’s consent?  

 

III. 1.   Communication to the Public 
 

After someone has created a CAD model, from scratch or by 3D scanning, they might want to share it 

online. The Internet allows users to share their content on a large scale. If the CAD file contains the 

own intellectual creation of the CAD model maker then he will be the right holder and then there will 

be no harm in doing this. Altough, even if he intends to give the CAD model away he might want to 

consider at least using a Creative Commons Licence (infra).178 However, in this part it is analyzed 

from the point of view of someone that made a reproduction in the form of a digital CAD file and then 

shares it online without the permission of the right holder.  

 

Sharing a file can be seen as an act of communication to the public. The author of a copyrighted work 

has the exclusive right of communication to the public of works and making other subject-matter 

available to the public. This is provided in Article 3 of the InfoSoc Directive. In Belgium Article XI. 

165 (1) CEL provides “The author of a literary or artistic work alone shall have the right to 

communicate his work to the public by any process whatsoever, including the making available to the 

public in such a way that members of the public may access them from a place and a time individually 

chosen by them”. Communication to the public must be interpreted broadly in order to establish a high 

level of protection of authors.179 This right is adapted to digital communication and also covers the 

digital transmission of intangible works.180 The CJEU has held that a communication to the public 

consists of two cumulative critera: an ‘act of communication’ of a work and the communication of the 
																																																								
178  T. MARGONI, “CCPlusDesign.EU - Or How to Apply Creative Commons Licences to 3D Printed Products 

in the Light of the Most Recent Developments of the European Court of Justice Case Law” in B. VAN DEN 
BERG, S. VAN DER HOF and E. KOSTA (eds.), 3D Printing: Legal, Philosophical and Economic 
Dimensions, The Hague, Springer, 2016, 48. 

179  Recital 23 of the InfoSoc Directive; Judgment of 7 December 2006, Sociedad General de Autores y 
Editores de España (SGAE) tegen Rafael Hoteles SA, C-305/05, ECLI:EU:C:2006:764, paragraph 36 
[hereinafter: SGAE]; Football Asssociation Premier League, paragraph 186; Judgment of 7 March 2013, 
ITV Broadcasting Ltd and Others v TV Catch Up Ltd., C-607/11, ECLI:EU:C:2013:147, paragraph 20 
[hereinafter TV Catch Up]. 

180  Recital 25 InfoSoc Directive; Judgment of 24 November 2011, Circul Globus Bucureşti v. UCMR-ADA, C-
238/10, ECLI:EU:C:2011:772, paragraph 35 et seq.; G. MAZZIOTTI, EU Digital Copyright Law and the 
End-User, Heidelberg, Springer, 2008, 65; D. VOORHOOF and K. VAN DER PERRE, Handboek 
Auteursrecht, Gent, Academia Press, 2011, 88.  
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work to a ‘public’.181 If a work is ‘made available’ to the public in a way that they ‘may access it’, 

regardless of whether they actually do that, then that can constitute an act of communication.182 The 

‘public’ is described by the CJEU as an indeterminate, but fairly large, number of potential 

recipients.183 This inevitably entails that the reproduction he made is no longer benefitting from the 

private copying exception as it cleary exceeds the ‘family circle’. Furthermore, it’s only if it is directed 

at a ‘new public’ that an authorization is needed. This is the public that the copyright holder had not 

taken into account when they authorized the initial communication to the public.184 This is not the case 

if the content was already freely accessible.  

 

In Svensson the Court decided that a ‘hyperlink’ that linked to a lawfully available work that was 

already freely accessible on the website it linked to and therefore did not reach a new public. In 

Bestwater the ‘embedding’ on your own website of someone’s work that’s made available on a third 

website was also seen as not reaching a new public and thus was not a communication to the public.185 

The difficulty with BitTorrent file sharing is that it is not one person that makes an entire file available 

to the public but a whole network of peers that share small parts of the work.186  

 

In conclusion, if someone uploads an unlawful CAD model to his website that is not already freely 

accessible and can be seen as directed at a fairly large number of people that may access, then this 

amounts to a communication to the public for which the permission of the copyright holder needs to 

be obtained. The authorization will be needed, regardless of whether the content is made available to 

the public as a download or for streaming.187 However, in many cases the CAD model will be shared 

on a hosting website like Thingiverse or file-sharing website instead of their own website, this is 

discussed under ‘IV. Hosting a CAD file’ (infra). 

 

 

 

 

																																																								
181  TV Catch Up, paragraph 21 and 31; Judgment of 13 February 2014, Nils Svensson and Others v Retriever 

Sverige AB, C-466/12, ECLI:EU:C:2014:76, paragraph 16 [hereinafter Svensson].  
182  Svensson, paragraph 19; SGAE, paragraph 43. 
183  Svensson, paragraph 21; SGAE, paragraph 37 and 38; TV Catch Up, paragraph 32.  
184  Svensson, paragraph 24; TV Catch Up, paragraph 39; Order of 18 March 2010, Organismos Sillogikis 

Diacheirisis Dimiourgon v Divani-Acropolos Hotel, C-136/09, ECLI:EU:C:2010:151, paragraph 38.  
185  Order of 21 October 2014, Bestwater International GmbH v Michael Mebes and Stefan Potsch, C-348/13, 

ECLI:EU:2014: 2315.  
186  S. PARK, H. CHUNG, C. LEE, S. LEE, “Methodology for Digital Investigation of Illegal Sharing Using 

BitTorrent” in J. PARK, J. KIM, D. ZOU and Y. LEE, Information Technology Convergence, Secure and 
Trust Computing, and Data Management, Dordrecht, Springer, 2012, 188.  

187  G. MAZZIOTTI, EU Digital Copyright Law and the End-User, Heidelberg, Springer, 2008, 127. 
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III. 2.   Distribution 
  

Can someone make a CAD file based on a copyright holder’s work he bought and then resell it? 
 

Article 4 (1) of the InfoSoc Directive has harmonized the right of distribution and provides that only 

the author of a literary or artistic work has the right to authorize the distribution of the original or 

copies of his work to the public by sale or otherwise. Article XI. 165  (1) CEL states the same for 

Belgium. Recital 28 of the InfoSoc Directive makes it clear that the author can only control the 

marketing and circulation of “a work incorporated in a tangible article”.188 Furthermore, the right of 

distribution is subjected to exhaustion. Article 4 (2) of the InfoSoc Directive provides that the author’s 

distribution right shall be exhausted within the EU/European Economic Area (EEA) when the first sale 

or other transfer of ownership witin the EU/EEA of the original or copies of his work is made by the 

rightholder or with his consent and not in respect of the original or copies of his work for which he 

didn’t authorize the first sale or other transfers of ownership. If his distribution right is exhausted that 

means he cannot control the further resale of the object in the EU/EEA anymore.189 The recitals of the 

InfoSoc Directive and the wording ‘object’ make it clear once more that it only applies to tangible 

goods. Recital 29 of the InfoSoc Directive states that the question of exhaustion does not arise in 

particular in the case of services and online services.   

 

In the Art & Allposters case the CJEU dealt with the exhaustion principle under the InfoSoc Directive 

and decided that the copyright holder’s consent to distribute copies of his work did not cover the 

distribution of an alteration of the object incorporating his work, meaning that he could still control the 

distribution of the reproductions of his work that had undergone an alteration of its medium and were 

placed on the market again in that new form.190 However, this decision also only focused on the 

exhaustion right for ‘tangible objects’. Therefore, because sharing an intangible digital CAD file is not 

a material copy of his work, the right holder will not be able to invoke his right of distribution against 

the circulation without his authorization of a reproduction of his work in the form of a CAD file. This 

means that this distribution right can’t be invoked against a person that, for example, goes to the store, 

buys a physical toy figurine from the latest blockbuster movie, scans it with a 3D scanner and resells 

the digital CAD file.  
 

 

 

 

																																																								
188  A. OHLY, “Economic Rights” in E. DERCLAYE (ed.), Research Handbook on the Future of EU Copyright, 

Cheltenham, Edward Elgar, 219. 
189  Recital 28 of the InfoSoc Directive.  
190  Judgment of 22 January 2015, Art & Allposters International BV v Stichting Pictoright, C-419/13, 

ECLI:EU:C:2015:27, paragraph 46. 
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III.2.a.  Digital Exhaustion 
 

If someone made a new, original CAD model that is protected by copyright and sells it, could the 

buyer then resell the CAD file? The CJEU has stated in the UsedSoft case that digital exhaustion in the 

specific context of the Software Directive is possible.191 The Software Directive uses the wording ‘a 

copy’ of a computer program, which can be tangible or intangible.192 However, we’ve established that 

the CAD file can not be seen as software under the Software Directive. As mentioned, when looking at 

the CAD file under the InfoSoc Directive, the wording ‘object’ and the recitals of the Directive 

indicate that it only refers to tangible objects. The Art & Allposters case seems to rule out the 

possibility of a general digital exhaustion even more.193 This would mean that it was only possible in 

the software context because of the Software Directive as a lex specialis. As for now, this seems to 

indicate that after the first sale or other transfer of ownership the distribution right of someone that has 

sold a digital CAD file that is his own intellectual creation will not be exhausted. Consequently, this 

means that a second-hand market of digital CAD files wouldn’t be possible.194 In many cases the CAD 

model maker will use licensing to distribute their original CAD files. This issue of digital exhaustion 

goes beyond the CJEU and the EU, resolving it will depend on policy and law makers.195  

 

    IV. Hosting a CAD file 
 

Is there a copyright infringement if an ISP hosts a CAD file of a copyrighted work online without 

the right holder’s consent?  
 

IV. 1.   Reproduction 
 

IV.1.a. The User Generated Content (UGC) website 
 

The author of a copyrighted work that has been reproduced as a CAD model and shared online, might 

find it easier to try to stop further harm from happening when focusing on the ‘host provider’, in this 

case the UGC website (e.g. Thingiverse), where the reproduction was uploaded to. The content is 

																																																								
191  Judgment of 3 July 2012, UsedSoft GmbH v Oracle International Corp., C-128/11, ECLI:EU:C:2012:407, 

paragraph 56 [hereinafter UsedSoft]; Judgment of 23 January 2014, Nintendo Co. Ltd and Others v PC Box 
Sr land 9Net Srl, C-355/12, ECLI:EU:C:2014:25, paragraph 23 [hereinafter Nintendo]; F.W. GROSHEIDE, 
‘Een revolutie in het EU-auteursrecht?’, AMI 2013, 61. 

192  UsedSoft, paragraph 55; Nintendo, paragraph 23.  
193  E. ROSATI, “Online copyright exhaustion in a post-Allposters world”, Journal of Intellectual Property Law 

& Practice 2015, 677; H. STRUIK, “Past de UsedSoft-constructie ook in de Auteursrechtrichtlijn?”, AMI 
2014, p. 48. 

194  S. KARAPAPA, “Reconstructing Copyright Exhaustion in the Online World”, Intellectual Property 
Quarterly 2014, 304. 

195  G. AGARWAL, Implementing a Digital First Sale Doctrine: Comparative Study of the E.U. and the U.S.A., 
Hamburg, Anchor Academic Publishing, 2015, 42.  
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copied (i.e. uploaded) by the content provider to the server of the host provider’s website and then 

made public for the Internet users.196 The uploaded CAD file is copied and will fall within the broad 

definition of a reproduction for which the author has not given an authorization.  

 

IV.1.b. Index websites facilitating P2P sharing 

 

A Torrent website is an online index website facilitating P2P file sharing (e.g. The Pirate Bay) but is 

not hosting the actual content. In that sense, it’s different from a UGC website. In a way they could be 

seen as a service at a distance, by electronic means and at the individual request of a recipient of 

services. 197  However, it’s questionable if what they’re doing can be seen as the ‘storage’ of 

information provided by a recipient of the service.198 It doesn’t seem that there’s a reproduction of a 

work on the servers of the index website and it is likely that this will therefore not fall within the 

definition.  
 

IV. 2.   Communication to the Public 
 

IV.2.a. User Generated Content (UGC) website  

 

The act of making protected subject-matter available to the public on a website without the 

rightholders’ consent infringes copyright.199 If the UGC website is making a copyrighted work 

available to the public in a way that the users can access it, then this is regarded an ‘act of 

communication’.200 A site like Thingiverse allows all visitors to download the content directly from the 

site. Secondly, if it’s hosted on the Thingiverse website then it can potentially reach a large number of 

recipients. This new public will be different from the public taken into account by the copyright holder 

when he authorized the initial communication to the public.201 Since there’s a new public, the 

authorization of the copyright holder is required. The right holder will be able to take action against 

the UGC website.  

 

 

 

 

																																																								
196  J. DEENE, “Aansprakelijkheid van Internet Service Providers”, NJW 2005, 722. 
197  Recital 17 of the E-Commerce Directive; Article I.18, 1° CEL.  
198  Article 14 E-Commerce Directive; Article XII. 19, §1 CEL.  
199  Judgment of 27 March 2014, UPC Telekabel Wien GmbH tegen Constantin Film Verleih GmbH en Wega 

Filmproduktionsgesellschaft mbH, C-314/12, ECLI:EU:C:2014:192, paragraph 25 [hereinafter UPC 
Telekabel]. 

200  Svensson, paragraph 19; SGAE, paragraph 43. 
201  Svensson, paragraph 21 and 24; SGAE, paragraph 37, 40 and 42; TV Catch Up, paragraph 38-39. 
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IV.2.b. Index websites facilitating P2P Sharing 

 

An index website facilitating P2P sharing such as The Pirate Bay provides ‘magnet links’ to unlawful 

content. Opening the link with BitTorrent software enables the public to download it. In Svensson the 

CJEU held that providing hyperlinks to copyrighted works can be an act of communication to the 

public. The Court stated that it is sufficient to conclude that there is an ‘act of communication’ if a 

work is made available to the public in a way that the persons forming the public ‘may access it’, 

irrespective of whether they avail themselves of that opportunity.202 Clickable hyperlinks to content 

without access restriction are sufficient to conclude that the work is made available.203 It can be 

regarded as ‘public’ if the work is communicated to a fairly large but indeterminate number of 

potential recipients.204 Furthermore, the communication of those magnet links is directed at a new 

public that the copyright holder didn’t take into account when authorizing the initial communication to 

the public.205 The communication relates to unlawful content which is normally not freely accessible to 

all Internet users. Consequently, a new authorization of the copyright holder is required or else this is 

an infringement.  

 

IV.2.c. Internet Access Providers 

 

The CJEU has held that an Internet Access Provider should be seen as an ‘intermediary’ and is “an 

inevitable actor in any transmission of an infringement over the internet between one of its customers 

and a third party, since, in granting access to the network, it makes that transmission possible”.206 In 

March 2015, the Brussels Court of First Instance held that Internet Access Providers do not 

communicate copyrighted content to the public within the meaning of Article XI. 165 CEL.207 Just 

because it’s possible to apply for an injunction against them as intermediaries that aid and enable such 

a communication (infra, ‘Injunctions’) didn’t make them subject to copyright fees. In the case, the 

Belgian Association for Authors, Composers and Publishers (SABAM) tried to charge Internet Access 

Providers and argued that ‘upstream’ and ‘downstream’ Internet traffic constitutes a second 

communication. However, the Court held that the Internet Access Providers are only making the 

transmission of the originating communication possible. 

																																																								
202  Svensson, paragraph 19; SGAE, paragraph 43.  
203  Svensson, paragraph 18 and 20.  
204  Svensson, paragraph 21; SGAE, paragraph 37 and 38; TV Catch Up, paragraph 32.  
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GmbH v Tele2 Telecommunication GmbH, C-557/07, ECLI:EU:C:2009:107, paragraph 44; UPC Telekabel, 
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first-instance-holds-that-internet-service-providers-should-not-pay-copyright-fees,94426.html. 
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IV. 3.   Liability Exemption for Host Providers 
 

IV.3.a. User Generated Content (UGC) websites and Online Marketplaces 
 

The UGC websites may be hosting a lot of infringing CAD files but it’s up to the right holder to take 

action. This way, he might stop further reproductions and infringements but when it comes to finding 

the culprit he’s back to square one. Unlike the Digital Millenium Copyright Act (DMCA) in America, 

there’s no actual notice and takedown procedure set out in the E-Commerce Directive but the same 

effect can be achieved. Belgium has transposed Article 14 of the E-Commerce Directive and it can be 

found in Article XII. 19 CEL. The service providers that provide an information society service that 

consists of the storage of information provided by a recipient of the service can avoid liability on 

condition that they do not have actual knowledge of the illegal content or if they act expeditiously to 

remove or disable access to the content once they obtain such knowledge or awareness. Article 15 of 

the E-Commerce Directive and Article XII. 20 CEL provide that there is no general obligation for 

them to monitor everything. Consequently, the host providers only have a passive role.  

 

This liability regime applies to all the service providers that provide an ‘information society service’. 

The host provider (UGC website) will fall within the definition because an information society service 

is described as any service normally provided for remuneration, at a distance, by electronic means 

and at the individual request of a recipient of services.208 Even a UGC website like Thingiverse that 

doesn’t get its earnings directly from the users but features ads will be covered by this definition.209 

Even though this doesn’t provide for rules about a specific notification, contacting the website will 

have the effect that they have actual knowledge and that they will take down the content once they 

have established that it infringes a copyright. The UGC website can not be held liable then.  

We can also look into the Online Marketplaces (e.g. Shapeways, Sculpteo, i.materialise). For example, 

i.materialise is a Belgian company that on the one hand offers a 3D Printing Service, meaning you can 

place an order and get your CAD file printed (infra), but on the other hand, can be seen as a host 

provider that allows users to share and sell	 their user-generated content (i.e. 3D models) on the 

website. Their role as a 3D printing service will be discussed below, but as an online marketplace this 

function will also be covered by the rules applicable to a host provider.210 However, in L’Oréal SA v. 

eBay International AG the CJEU stated that they can not rely on the hosting defence if they have an 

active role in the relationship between buyers and sellers. They also cannot rely on the hosting defence 

																																																								
208  Recital 17 of the E-Commerce Directive; Article I.18, 1° CEL.  
209  Recital 18 of the E-Commerce Directive; J. DEENE, “Aansprakelijkheid van internet service providers”, 

NJW 2005, 725.  
210  Judgment of 12 July 2011, L’Oréal SA and Others v eBay International AG and Others, C-324/09, 

ECLI:EU:C:2011:474, paragraph 108-110. [hereinafter L’Oréal v eBay]. 
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if they did nothing to act, remove or disable infringing content once they were aware of facts or 

circumstances on the basis of which a “diligent economic operator” should have identified an illegal 

activity.211 
 

Many of these websites will have strict terms & conditions where they emphasize that the users are not 

allowed to upload illegal content and in many cases they provide their own notice and takedown 

procedure.212  

 

IV. 4.   Injunctions 
 

Article 8 (3) of the InfoSoc Directive provides that an author can apply for an injunction against 

‘intermediaries’ whose services are used by a third party to infringe their copyright. Recital 59 of the 

InfoSoc Directive states that these intermediaries are best placed to bring the infringing activities to an 

end.213 A UGC website can be qualified an ‘intermediary’ because this is an internet service provider 

that allows access to protected subject-matter made available to the public on the internet by a third 

party.214 The index websites (e.g. The Pirate Bay) can also be seen as such intermediaries. However, 

the focus has shifted to the Internet access providers as intermediaries and issuing blocking injunctions 

against them. 

 

The availability of an injunction should be seen separately from the limited liability regime in the 

InfoSoc Directive. The injunction can be granted regardless of an intermediary’s liability.215 For 

copyright, this can now be found in Article XI. 334 (1) CEL. However, injunctions against ISP’s in 

Belgium were already accepted and based on the Cease and Desist order provided in Article XVII. 14 

(3) CEL.216 A hotly debated topic is if these injunctions also imply obtaining ‘blocking orders’. 

Blocking injunctions are issued more and more in Europe and have the effect that an internet access 

provider has to prevent access to a website that hosts unlawful reproductions. The CJEU has already 

stated that court injunctions prohibiting an internet service provider from allowing its customers 

																																																								
211  L’Oréal v eBay, paragraph 116 and 120.  
212  See, for example, Terms and Conditions i.materialise: https://i.materialise.com/legal/terms (Last visited on 

16 May 2016). 
213  UPC Telekabel, paragraph 27. 
214  UPC Telekabel, paragraph 32. 
215  European Observatory on Counterfeiting and Piracy Report, “Injunctions in Intellectual Property Rights”, 

EC document, 2009, 8, http://ec.europa.eu/internal_market/iprenforcement/docs/injunctions_en.pdf 
216  Also see Article XVII.19 (2) CEL; B. MICHAUX, “Les nouvelles dispositions procédurales relatives aux 

injonctions à l’encontre des intermédiaires (articles 8, 9 et 11 de la directive 2004/48)” in F. BRISON (ed.), 
Sancties en procedures in intellectuele rechten, Brussel, Larcier 2008, 269 en 270-271. 
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access to a website placing protected subject-matter online without the agreement of the rightholders 

are not incompatible with EU law.217  

 

In 2011, the Belgian Anti-Piracy Federation (BAF) requested a blocking order against two internet 

access providers to prevent access to The Pirate Bay. 218  These internet acces providers were 

considered best placed to bring the infringing activities to an end.219 The President of the Antwerp 

Commercial Court rejected the arguments of the ISP’s and held that preventing access was not 

disproportionate, not a general obligation to monitor and emphasized that the case didn’t revolve 

around liability but an injunction. The ISP’s had to block access to eleven domain names used by The 

Pirate Bay. However, not long after that decision they circumvented this with new domain names. In 

2013, BAF initiated criminal proceedings against three ISP’s and the case eventually went to the 

Belgian Court of Cassation.220 The Court rejected the argument that this conflicted with their liability 

exemption. The argument that it would constitute a general obligation to monitor was also rejected 

here because they only had to prevent access and a special investigation unit (FUCCU) was tasked with 

monitoring and keeping track of the changing domain names. This time the blocking injunction wasn’t 

just limited to an exhaustive list of domain names and IP adresses. The Court held that altough certain 

rights are given to ISP’s, there’s also a counter-part and that is that they have to give information as 

provided in Article XII. 20 (2) CEL. The ISP’s requested that questions would be referred to the CJEU 

but the Court of Cassation decided not to. These civil and criminal proceedings resulted in a modest 

victory for right holders and these two cases make it clear that there are different strategies to combat 

infringements (civil & criminal proceedings).  

 

 

 

 

 

 

 

 

 

 

																																																								
217  Judgment of 27 March 2014, UPC Telekabel Wien GmbH tegen Constantin Film Verleih GmbH en Wega 

Filmproduktionsgesellschaft mbH, C-314/12, ECLI:EU:C:2014:192, paragraph 64; Judgment of 12 July 
2011, L’Oréal SA and Others v eBay International AG and Others, C-324/09, ECLI:EU:C:2011:474, 
paragraph 131. 

218  Antwerpen 26 september 2011, RABG 2011, 1270, noot P. VAN EECKE and A. FIERENS.  
219  This was a clear reference to Recital 59 of the InfoSoc Directive.  
220  Cass. 22 oktober 2013, AM 2014, 98; M. TAEYMANS, “Onderzoeksrechter mag toegang tot websites laten 

blokkeren”, Juristenkrant 2013, 2. 
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    V. Downloading a CAD file  
 

Is there a copyright infringement if someone downloads a CAD file of a copyrighted work without 

the right holder’s consent? 
 

V. 1.   Reproduction 
 

Downloading the CAD file from the website is the counter-part of uploading the file and implies 

saving a copy of the file on a computer.221 This is the stage in the 3D printing process that is analogous 

to the effect of digitization of the music and movies industry and can lead to numerous reproductions. 

It should be noted that pure transient reproductions are normally exempted and making digital 

reproductions is, of course, also possible by downloading lawful content.222 As mentioned earlier, as it 

is not possible to impose a general obligation to monitor on the host providers, besides the index 

websites such as The Pirate Bay, UGC websites like Thingiverse will also contain a lot of unlawful 

content. This content is freely accessible for the visitors of those websites and downloading it will 

amount to a reproduction for which Article 2 of the InfoSoc Directive and Article XI. 165 (1) CEL 

provide that an authorization is needed.  

 

Lastly, while streaming a CAD file might sound strange at first, it seems that Tech 3D Soft has 

developed a CAD-to-browser tool that makes use of the Internet browers to let users stream a model 

along with all of its geometric data.223 In a pending case the CJEU might clarify whether streaming 

unlawful content is an infringement.224 The referring Court has asked whether Article 5 of the InfoSoc 

Directive has to be interpreted to mean that the temporary reproduction that is made during the 

streaming by an end user of a copyright-protected work isn’t a ‘lawful use’. In the Belgian Bhaalu 

case, altough this led to issuing a cease and desist order against the the company as an intermediary, 

																																																								
221  L. BENTLY and B. SHERMAN, Intellectual Property Law, Oxford, Oxford University Press, 2014, 144; 

Judgment of 3 July 2012, UsedSoft GmbH v Oracle International Corp., C-128/11, ECLI:EU:C:2012:407, 
paragraph 75.  

222  R. MATULIONYTE, Law Applicable to Copyright: A Comparison of the ALI and the CLIP Proposals, 
Cheltenham, Edward Elgar, 2011, 99; MAZZIOTTI, 64.  

223  K. MAXLEY, “Streaming CAD Across the Globe Becomes Easier”, Engineering.com, 1 March 2016, 
http://www.engineering.com/DesignSoftware/DesignSoftwareArticles/ArticleID/11591/Streaming-CAD-
Across-the-Globe-Becomes-Easier.aspx. 

224  Request for a preliminary ruling from the Rechtbank Midden-Nederland (Netherlands) lodged on 5 October 
2015, Stichting Brein v Jack Frederik Wullems (Filmspeler), C-527/15, OJ C 27 25 January 2016, 6; 
Rechtbank Midden-Nederland 10 juni 2015, IEF 15014 (Stichting BREIN tegen Filmspeler); 
S. VOUSDEN, “Case C-527/15, Stichting Brein – copyright brain-teasers about media players”, 
EUlawradar, 7 October 2015, http://eulawradar.com/case-c-52715-stichting-brein-copyright-brain-teasers-
about-media-players. 
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users that streamed content for which they had a valid television subscription but used the Bhaalu 

online video recording technology were seen as copiers and were infringing.225 

 

V.1.a. The Private Copying Exception 
 

In ACI Adam v Stichting de Thuiskopie the CJEU clarified that the private copying exception provided 

in Article 5(2)(b) of the InfoSoc Directive only encompasses the reproductions from lawful sources.226 

Some Member States that introduced the exception had already excluded the possibility to invoke the 

private copying exception for unlicensed content, unlike The Netherlands and Belgium.227 The Belgian 

law now needs to make a distinction between private copies from lawful sources and those from 

unlicensed sources.228 This is because the strict protection of rights may not be sacrificed by tolerating 

illegal forms of distribution of counterfeited or pirated works.229 It’s clear that the downloader of 

illegal content, being the CAD file that is the reproduction of a copyrighted work without the right 

holder’s consent, will not be able to benefit from the private copying exception.  

 

    VI. 3D Printing   
 

Is there a copyright infringement if someone 3D Prints a CAD file of a copyrighted work without 

the right holder’s consent?  
 

VI. 1.   Reproduction 
 

At this stage in the 3D Printing process we finally pass over to the physical medium again. The CAD 

file tells the 3D Printer what to print and the additive manufacturing can commence. We established 

that a reproduction should be interpreted broadly. The physical printout will be another copy of the 

work within the digital file. It is also clearly a reproduction of the initial work, even if the initial work 

was a two-dimensional image that is now a three-dimensional object. All of this falls within the 

																																																								
225  Voorz. Kh. Antwerpen 4 november 2014, IRDI 2014, 676. (Vlaamse Radio- en 

Televisieomroeporganisatie, Medialaan, SBS Belgium t. Right Brain Interface) �. 
226  Judgment of 10 April 2014, ACI Adam BV and Others v Stichting de Thuiskopie and Stichting 

Onderhandelingen Thuiskopie vergoeding, C-435/12, ECLI:EU:C:2014:254, paragraph 56 [hereinafter ACI 
Adam v Stichting de Thuiskopie]; Opinion of AG Cruz Villalón of 10 April 2014, ACI Adam BV and 
Others v Stichting de Thuiskopie and Stichting Onderhandelingen Thuiskopie vergoeding, C-435/12, 
ECLI:EU:C:2014:1, paragraph 80-84; M. SHAHID, “Downloadverbod; einde illegaal downloadgenot? Het 
arrest ACI Adam BV e.a. inzake de thuiskopievergoeding”, NtER 2014, 213. 

227  E. ROSATI, “Copyright: Private copying exception may only apply to reproductions from licensed 
sources”, Journal of Intellectual Property Law and Practice 2014, 710. 

228  Recital 38 of the InfoSoc Directive; ACI Adam v Stichting de Thuiskopie, paragraph 37-38; Judgment of 
12 November 2015, Hewlett-Packard Belgium SPRL v Reprobel SCRL, C-572-13, ECLI:EU:C:2015:750, 
paragraph 59 [hereinafter Hewlett-Packard v Reprobel]. 

229  Recital 22 of the InfoSoc Directive; ACI Adam v Stichting de Thuiskopie, paragraph 36; Hewlett-Packard 
v Reprobel, paragraph 59. 
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definition of a reproduction in Article 2 of the InfoSoc Directive and Article XI. 165 (1) CEL. The 

words ‘by any means and in any form’ cover both digital and analogue mediums.230 There are still 

some choices that have to be made concerning the right size, materials and other specifications but it is 

questionable whether at this stage this can be seen as adding original elements to the work. In 

principle, the right holder’s consent will be needed to make the 3D printout reproduction. It will 

constitute an infringement if someone 3D prints a reproduction of a copyrighted work without the 

right holder’s consent.  
 

VI.1.a. The Home User  
 

Is the home user allowed to make a reproduction by using his 3D Printer? As mentioned, the private 

copying exception in Article 5 (2) (b) InfoSoc Directive talks about reproductions on any medium 

made by a natural person for private use and for ends that are neither directly nor indirectly 

commercial. In Belgium, Article XI.190, 9° CEL doesn’t mention a private and non-commercial use 

but refers to reproductions ‘within the family circle’, which indicates a limited group of intimately 

related persons, between whom there are close family ties, including persons with whom one is on 

familiar social terms.231 This is not just limited to blood relatives.232  It can be ‘any medium’ except 

paper or a medium that is similar to paper (e.g. microfiches, transparencies), which is narrowly 

interpreted. Most of the times the final physical object will be in plastic, metal, ceramic and such.233 

However, it’s interesting to note that the 3D printer is often described as different from paper printers, 

but there are also paper-based 3D printers that do not use expensive plastic materials but a technique 

of layered paper printing.234 But this is just a side note and there is of course still the Reprography 

exception if he used a photographic technique like a 3D scanner and then printed it on a paper medium 

(supra). In general, because of the private copying exception home users will be allowed to make a 3D 

printout reproduction of a work that is protected by copyright, without having to ask for an 

authorization, if it’s made within the family circle and exclusively intended for that circle.  
 

 

 

 

																																																								
230  C. GEIGER and F. SCHÖNHERR, “The Information Society Directive” in I. STAMATOUDI and P. 

TORREMANS (eds.), EU Copyright Law: A Commentary, Cheltenham, Edward Elgar, 2014, 402 
hereinafter: GEIGER]. 

231  Cass., 18 February 2000, A&M 2000, 290; Cass. 26 January 2006, Arr. Cass. 2006, 220; VAN BRABANT 
& STROWEL, 9. 

232  F. BRISON, “The Music and The Law: Important Developments in 2003 in Belgium and the European 
Union”, IAEL Newsletter 2004, 4.  

233  H. LIPSON and M. KURMAN, Fabricated: The New World of 3D Printing, Indianapolis, John Wiley & 
Sons, 2013, 82.  

234  MCOR Technologies, “How Paper-Based 3D Printing Works: The Technology and Advantages”, Mesa 
CAD, 2013, http://www.mesa-cad.com/Portals/0/Mcor/how-paper-based-3d-printing-works.pdf. 
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VI.1.b. The 3D Printing Service  
 

It’s clear that it will constitute an infringement if someone 3D prints a reproduction of a copyrighted 

work without the right holder’s consent outside of the family circle. But what does this mean for the 

print shops (e.g. Shapeways, i.materialise, Sculpteo) that are doing the actual 3D printing upon the 

customer’s request? Belgian national law doesn’t provide for a specific provision on indirect or 

contributory infringement like it does in Belgian patent law for supplying the means for making a 

patented product (infra).235 However, other options may be of avail: the general principles of tort law 

with regards to the civil liability for the contributory infringement, issuing an injunction against an 

intermediary and criminal proceedings under the general rules of the Belgian Criminal Code.236 

 

While it clearly states that a reproduction made outside the family circle will constitute infringement, 

the provisions of the Belgian copyright law that deal with reproductions do not clarify who can be 

seen as the ‘copier’ that is infringing by making the reproduction.237 Altough, there have been a few 

cases in Belgium about print shops supplying the means for making a reproduction of a work that is 

protected by copyright without the right holder’s authorization.238 However, in these cases the prints 

shops only supplied the machine (i.e. a CD burner) that their customers could use to make 

reproductions and didn’t actively make the copies for them. The Court of Cassation decided that the 

‘copier’ is the party who produces the material copy or who designates another to do so.239 In light of 

the facts of that case, both qualifications led to the customer being the ‘copier’ and not the print shop. 

The plaintiffs also argued that the print shop knew or should have known that it would be used to 

infringe on the rights of copyright holders and therefore intentionally cooperated to make an 

infringement possible. However, the Court of Cassation did not examine the possibility of a 

contributory infringement in Belgian copyright law because the trial court did not establish that a copy 

was made of a copyrighted work.  That being said, while the customer of a 3D printing service doesn’t 

make use of a 3D printer on the premises of the 3D printing service like in the aforementioned case, he 

can be seen as the ‘copier’ because he designates the 3D printing service to make the material copy. 

Therefore, it is the customer that designated the 3D printing service to print the object who should 

have obtained the consent of the right holder and who is therefore infringing.  

																																																								
235  B. MICHAUX, G. PHILIPSEN, C. EYERS, N. D’HALLEWEYN, M. DEMEUR and E. DE GRYSE, “The 

Liability for Contributory Infringement of IPRs. Report Q 204 in the name of the National group BNV-
BIE/ANBPPI”, ICIP 2008, 351.  

236  Code Pénal (French); Strafwetboek (Dutch) [hereinafter Criminal Code]; F. GOTZEN, “Overzicht van 
rechtspraak Auteurs- en Modellenrecht 1990-2004”, TPR 2004, 1481-1482.  

237  In the context of the remuneration for reprography art. XI. 236 CEL mentions ‘those who make a 
reproduction appliance available to others for a charge or free of charge’ but this only relates to the 
reproductions on paper or a similar medium.  

238  Voorz. Rb. Verviers 29 juni 2000, IRDI 2001, 153; Gent 16 juni 2003, IRDI 2003, 116.   
239  Cass. 27 mei 2005, IRDI 2005/3, 267 noot V. VANOVERMEIRE, 576; Voorz. Kh. Antwerpen 4 november 

2014, IRDI 2014, 676. 
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Notwithstanding that it’s the customer who’s infringing, other remedies will be of avail against the 

print shop. Issuing an injunction against the print shop as an intermediary is possible regardless of the 

liability question and intention. The 3D printing service can be seen as an ‘intermediary’ whose 

services are used by a third party to infringe a copyright.240 In Belgium, this civil remedy is provided in 

art. XI. 334 (1) CEL for copyrights as a result of the implementation of the Enforcement Directive. 

Article XVII. 14 (3) CEL allows copyright holders to request the President of the Commercial Court 

residing in the territory of a court of appeal to issue a Cease and Desist order against the 3D Printing 

Service.241  These cases are tried in the same way as summary proceedings but result in a decision on 

the merits instead of a provisional decision.242 It’s also worth noting that criminal proceedings in 

respect of the same facts will not suspend the proceedings.243 This civil injunction remedy can also be 

issued following a proceeding on the merits. 

 

The lack of a specific provision for contributory infringements of copyright does not mean that there’s 

nothing the right holder can do against a 3D Printing Service that is intentionally aiding and abetting 

an infringement. There are multiple strategies and starting criminal proceedings is also one of the 

possibilities.244 The Belgian law provides in Article XV. 69 CEL that the general rules of the Criminal 

Code apply to infringements that are considered criminal offences.245 Article XI. 293 CEL states that 

any malicious or fraudulent infringement of copyright and neighboring rights shall constitute an 

offence of counterfeiting. Consequently, the general rules of the Criminal Code are applicable to 

counterfeiting, including Chapter VII on the participation in a criminal offence. Contributory liability 

can be found for those who have supplied the means that were used to commit a criminal offence, 

knowing that it would serve that purpose.246 It can also be found for having participated in commiting a 

criminal offence in a direct way or having aided in such a way that without that aid the criminal 

offence couldn’t have been commited.247  

 

																																																								
240  J. DEENE, “Kopieercentrum mag klanten CD-brander laten gebruiken”, Juristenkrant 2005, 16.  
241  Art. 575 juncto Art. 633 quinquies Judicial Code; H. DE BAUW and A. TALLON, “Enforcement” in G. 

STRAETMANS and J. STUYCK, Commercial Practices, Gent, Larcier, 2015, 243. 
242  Art. XVII.6 CEL and Art. XVII.18 CEL.  
243  H. DE BAUW and A. TALLON, “Enforcement” in G. STRAETMANS and J. STUYCK, Commercial 

Practices, Gent, Larcier, 2015, 244.  
244  F. GOTZEN, “Overzicht van rechtspraak Auteurs- en Modellenrecht 1990-2004”, TPR 2004, 1482.  
245  The article refers to Book 1 of the Criminal Code of Belgium which contains the general rules on criminal 

offences and their sanctions. 
246  Article 67 of the Criminal Code.  
247  Article 66 of the Criminal Code.  



	

	 	 	 53 

The copyright holder can also rely on the general principles of tort law laid down in the Civil Code 

with regards to civil liability for contributory infringement.248 The 3D Printing Service can be held 

liable if they breached the duty of care. The burden of proof will be on the copyright holder and he 

will have to prove the infringement, damage and causation. Since the 3D Printing Service acts on a 

commercial basis they can be considered a ‘vendor’ and you can also ook at the general provisions of 

unfair trade practices in the Belgian fair trade practices law, which can be found in Book VI CEL. 

 

It’s clear that the 3D Printing Services will provide in their Terms and Conditions that it is the 

customer that designates them to make the prinout and has assured them that it’s their own intellectual 

creation or that they have obtained an authorization.249 In other words, they will make sure that they 

have a wide range of statements that could potentially shift the liability to the customer. Besides a 

unilateral assignment of liability they will also include several other waivers and disclaimers. Altough 

it’s unsure if these clauses would hold in court. 

 

    VII. Other Exceptions   
 

VII. 1.   The Parody Exception 
 

Article 5 (3) (k) of the InfoSoc Directive provides that Member States may provide for an exception to 

the reproduction right and the right of communication to the public if a work is used for the purpose of 

caricature, parody or pastiche. In Belgium Article XI. 190, 10° CEL similarly provides that once a 

work has been lawfully published, its author may not prohibit caricature, parody and pastiche, 

observing fair practice. This exception strongly relates to the right to freedom of expression and 

through the years, Belgian courts have applied several tests. However, in 2014, the CJEU established 

in the Deckmyn case that a ‘parody’ should be seen as an autonomous concept of EU law.250 A parody 

needs to be considered in its usual meaning in everyday language.251 It only needs to meet two 

essential requirements: “first, to evoke an existing work while being noticeably different from it, and, 

secondly, to constitute an expression of humour or mockery.”252 It is, however, necessary to strike a 

fair balance between the rights of the authors and the rights of the users of protected subject-matter.253  

																																																								
248  Article 1382 of the Civil Code; Code Civil (French); Burgerlijk Wetboek (Dutch); B. MICHAUX, G. 

PHILIPSEN, C. EYERS, N. D’HALLEWEYN, M. DEMEUR and E. DE GRYSE, “The Liability for 
Contributory Infringement of IPRs. Report Q 204 in the name of the National group BNV-BIE/ANBPPI”, 
ICIP 2008, 351. 

249  See Terms and Conditions i.materialise: https://i.materialise.com/legal/terms (Last visited on 16 May 2016). 
250  Judgment of 3 September 2014, Johan Deckmyn and Vrijheidsfonds VZW v Helena Vandersteen and 

Others, C-201/13, ECLI:EU:C:2014:32, paragraph 14-17 [hereinafter Deckmyn]; E. ROSATI, “Just a 
laughing matter? Why the decision in Deckmyn is broader than parody”, Common Market Law Review 
2015, 515. 

251  Deckmyn, paragraph 19-24. 
252  Deckmyn, paragraph 20.  
253  Deckmyn, paragraph 26; Padawan, paragraph 43, Painer, paragraph 132.  
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VII.1.a. Example 
 

The relevance of the parody exception in the context of 3D Printing can be shown with the following 

example of the Duchamp Chess Set.254 In 1918, the French-American artist Marcel Duchamp designed 

his own chess set which was rumoured to be lost. However, there were several archival photographs of 

the chess pieces. In 2014, two American model makers S. Kildall and B. Cera took those archival 

photographs and turned them into CAD models. They printed their own Duchamp Chess Set and 

uploaded the CAD files onto Thingiverse, naming the chess pieces ‘Readymake’ just like the famous 

collection of ‘Readymakes’ by Duchamp. The project received a lot of attention and on September 

17th, 2014, the creators received a cease and desist letter from the heirs of Marchel Duchamp for 

alledged infringement on the copyright to the chess pieces.255 They decided not to fight them on this 

but returned with a clever solution using the parody exception. The designers took the same chess 

pieces and simply added a moustache to each piece. It is particularly witty because one of the 

‘readymakes’ of Duchamp was a work, titled L.H.O.O.Q., that he had created in 1918 by taking a 

postcard reproduction of Da Vinci’s Mona Lisa and adding a moustache in pencil. Even though this 

didn’t come before a court, the solution of the two designers certainly seems to meet the two 

requirements: it constitutes an expression of humour or mockery and evoked the existing work of 

Duchamp while being noticeably different from it.  

 

																																																								
254  R. NOE, “Combining Detective Work, CAD, and 3D Printing to Recreate Duchamp’s Lost Chess Set from 

1918”, Core77, 9 July 2014, http://www.core77.com/posts/27268/Combining-Detective-Work-CAD-and-
3D-Printing-to-Recreate-Duchamps-Lost-Chess-Set-from-1918;  

255  S. KILDALL, “What Happened to the Readymake: Duchamp Chess Pieces?”, Killdall, 2 September 2015, 
http://kildall.com/what-happened-to-the-readymake-duchamp-chess-pieces; K. CHARRON, “How a 
Mustachioed Duchamp Chess Set is opening the dialogue on 3D Printing and Copyright Laws”, 3Ders, 9 
September 2015, http://www.3ders.org/articles/20150909-how-a-mustachioed-duchamp-chess-set-is-
opening-the-dialogue-on-3d-printing-and-copyright-laws.html. 
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Chapter 3. Design Rights 
 

 

 
 

 

         *256 

 
§1. 3D PRINTING IMPLICATIONS ON DESIGN RIGHTS 
 

    I. A Belgian-European Perspective 
 

 

I. 1.   The current and future European design protection system 
 

In 1998 the EU succesfully harmonized the substantive law principles on registered Design rights. 

This resulted in the Design Directive.257 In 2001, the Community Design Regulation (CDR) introduced 

a seperate unitary design right: the Community Design, in a registered (RCD) and unregistered form 

(UCD).258 This Community Design system co-exists alongside the national systems. You can choose 

for a national registered form (infra), a Community patent granted by the European Union Intellectual 

Property Office (EUIPO)259, choose both or opt for the Unregistered Community Design. The latter 

offers a short-term protection that arises automatically from the date on which the design was made 

available and if the requirements are met. The unitary effect of the Community Design results in a 

protection for all 28 Member States at once. If the Design lapses this will have the same effect for all 

Member States. The EUIPO does not deal with infringements, but a person who has infringed a design 

right can be sued before a Community design court designated by a Member State.260  

																																																								
256  J. DE WACHTER, “The Second Horseman of the IP Apocalyps: 3D Printing (& the demise of Copyright 

and Design rights)”, Joren De Wachter, 7 January 2016, http://jorendewachter.com/2016/01/second-
horseman-ip-apocalyps-3d-printing-demise-copyright-design-rights. 

257  Directive 98/71/EC of the European Parliament and of the Council of 13 October 1998 on the legal 
protection of designs, OJ L 289/28. [hereinafter Design Directive]. 

258  Council Regulation (EC) No. 6/2002 of 12 December 2001 on Community Designs, OJ L 3/1 [hereinafter 
Community Design Regulation (CDR)]. 

259  As a result of the new Trade Mark Regulation (Regulation (EU) No 2015/2424 of the European Parliament 
and the Council amending the Community trade mark regulation) as of 23 March 2016 the office formerly 
known as the Office for Harmonisation in the Internal Market (OHIM) has been renamed the European 
Union Intellectual Property Office (EUIPO). 

260  Article 80 CDR.  

‘People will still pay for design – it is not easy to come 
up with nice designs, that follow the latest trends. But 
the monetization of the added value will shift from the 

products incorporating the design, to the service of 
creating the design itself’ 

	
JOREN DE WACHTER 
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In 2014, the European Commission declared it might be necessary to evaluate the current legislative 

framework for design protection (which dates back to 1998 and 2001) and launched a ‘comprehensive 

legal and economic evaluation of the overall function of the design protection systems’.261  The result 

of the evaluation is foreseen for 2016. In 2015 a study in the context of this assessment was made 

(‘Economic review of Industrial Design in Europe’) that explicitly touched upon the compatability of 

current design protection with new developments such as 3D printing in Europe.262 

 

I. 2.   Belgium: The Benelux Design protection system 
 

The protection of Designs in Belgium is possible through registering a Design with the Benelux Office 

For Intellectual Property (BOIP). Accordingly, the relevant legislation will be the Benelux Convention 

on Intellectual Property (BCIP), which provides an identical system for Belgium, the Netherlands and 

Luxembourg.263 There is no unregistered design but, as mentioned, the Community Design system co-

exists alongside this system and could provide one. Thanks to harmonization of substantive law there 

is a great similarity in concepts, terminology and requirements. This allows using one perspective. 

Therefore, we will mainly use the EU Design law perspective, use the CDR and focus on the 

registered designs. As mentioned, infringements on a Community design should be dealt with before a 

national court, in Belgium the Commercial Court of Brussels has exclusive jurisdiction.264 For taking 

action against an infringement on a Benelux design in Belgium, only the commercial courts residing in 

the territory of a court of appeal have jurisdiction.265   

 

§2. 3D PRINTING AND DESIGN INFRINGEMENTS 
 

    I. Introduction: Actors in the 3D printing Ecosystem 
 

3D Printing makes an entire new way of designing and seeing those designs realized on physical 

products possible. However, it can also lead to numerous infringements. If the appearance of a product 

(2D or 3D) is protected as a design and it is copied then this will constitute an infringement. Should 

the design right holders that have registered the specific appearance of their product as a design start 

worrying? Let’s find out. However, it’s clear from the start that we’ll also see here that there will be 

																																																								
261  EUROPEAN COMMISSION, “Industrial Design Protection”, EC Press Release, http://ec.europa.eu/growth/ 

industry/intellectual-property/industrial-design/protection/index_en.htm (Last visited on 16 May 2016). 
262  EUROPE ECONOMICS, “The Economic Review of Industrial Design in Europe”, EC doc., January 2015, 

http://ec.europa.eu/DocsRoom/documents/10463/attachments/1/translations/en/renditions/native. 
263  Benelux Convention on Intellectual Property (Trademarks and Designs) of February 25, 2005 [hereinafter 

BCIP]. 
264  See ‘Gerechtelijk Wetboek’ Belgium [hereinafter Judicial Code]; Article 574, 11° and 14° Judicial Code; 

art. 633quinquies (1) Judicial Code. 
265  Article 574, 18° Judicial Code; art. 633quinquies (1) Judicial Code. 
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no infringement if an act is done privately and for non-commercial purposes. The relevant activities of 

actors in the 3D Printing Ecosystem that will be analyzed here are: Creating a CAD Model (Creators 

of CAD files), Sharing a CAD Model (File Sharers or Content Providers) and finally the 3D Printing 

(3D Printing Service and End User). 
 

    II. Creating a CAD Model  
 

Is there an infringement of a design right if someone creates a CAD Model based on a registered 

design without the right holder’s consent? 
 
 

 

II. 1.   Design Infringement 
 

First of all, art. 19 (1) CDR tells us that the right holder can prevent any third party from using his 

design if he didn’t give his consent.266 But is the CAD model maker ‘using’ it? In the article we see 

some examples of infringing actions that can be understood as ‘using’ in the non-exhaustive list: “in 

particular, the making, offering, putting on the market, importing, exporting or using of a product in 

which the design is incorporated or to which it is applied, or stocking such a product for those 

purposes”. It’s a non-exhaustive list and infringing acts (e.g. using it in a digital way) that were not 

foreseen at the time of conclusion of the CDR can still fall within the broad concept of ‘using’.267 You 

could argue that creating a CAD Model can be seen as ‘making’ a product in which the design is 

incorporated, because he is making a digital model of an object. For that matter also ‘scanning’ an 

object to make the digital CAD Model could be seen as ‘using’ – interpreted broadly – a product in 

which the design is incorporated.  

 

Secondly, is the CAD model maker actually using a ‘product’ in which the design is incorporated or to 

which it is applied? The concept of a product is crucial to find out whether he is using another product 

with the same appearance. However, this complicates the issue because design law is mostly fixated 

on monetizing a design through marketing material products incorporating the design. Can the digital 

CAD model be seen as a ‘product’ in which the design is incorporated? Article 3 (b) CDR defines a 

product as “any industrial or handicraft item” and provides a list that is not intended to be 

exhaustive.268 It is a widely accepted assumption that this should be interpreted broadly.269 ‘Handicraft’ 

																																																								
266  See the similar provision in Article 3.16 (1) BCIP for the Benelux.  
267  M. DRIESSEN, “3D Printen: een revolutie in het modellenrecht (?)”, BMM Bulletin 2015, 80; M. 

FRANZOSI, European Design Protection: Commentary to Directive and Regulation Proposals, The Hague, 
Kluwer Law International, 1996, 128.  

268  See the similar provision in Article 3.1 (4) BCIP for the Benelux. 
269  L. BENTLY and B. SHERMAN, Intellectual Property Law, Oxford, Oxford University Press, 2014, 709; C. 

SEVILLE, EU Intellectual Property Law and Policy, Cheltenham, Edward Elgar Publishing, 2009, 189; U. 
SUTHERSANEN, Design law in Europe, London, Sweet&Maxwell, 2000, 30.  
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doesn’t mean that it should be handmade in the traditional sense, it’s used to clarify that it doesn’t –

necessarily have to be a mass-produced ‘industrial’ item.270 Does the word ‘item’ mean it can only be a 

product represented in a material form? Not necessarily. Computer programs are excluded271 but the 

EUIPO allows protecting the design of intangible products such as computer screen icons and general 

user interfaces, so it seems possible that a design could relate to a product represented in a digital 

form.272 The appearance refers to what can be perceived with the visual sense.273 However, having to 

use an appliance (e.g. a computer) doesn’t necessarily prevent that. While CAD Files are frequently 

referred to as the digital blueprints, this analogy doesn’t immediately help us in the context of designs 

like it did for copyrights. A digital CAD model should be seen as different from a blueprint for a 

house because such blueprints do not necessarily disclose the appearance of the final product and are 

therefore not allowed, EUIPO states in their guidelines.274 However, the design of a CAD model with 

all the detailed numerations, colors and other aspects that unambiguously define its appearance does 

relate to a ‘finished’ product.275 It already precisely discloses the appearance of how the final printed 

object is going to look like. Furthermore, the CAD model can certainly get economic value out of its 

appearance, which seems to be in line with the intention of the broad definition of a ‘product’.276 In 

light of the broadly intended concept we can assume that a CAD model can be a product. 

 

If we’d assume that a CAD File is not a ‘product’ then there would be no infringement, because then 

he wouldn’t be using a product in which the design is incorporated or to which the design is applied. 

Author BENTLY, for example, doubts whether you can consider the registered design of a cartoon 

character as being ‘used’ if it’s broadcasted on television or communicated online and thinks this 

doesn’t constitute an industrial or handicraft product.277 However, MARGONI notes correctly that 

“confining ‘use’ to material products – excluding immaterial media such as the web – seems unduly 

limiting”. 

 

																																																								
270  C. WAELDE, G. LAURIE, A. BROWN, S. KHERIA, J. CORNWELL, Contemporary Intellectual Property, 

Oxford, Oxford University Press, 2013, 270 [hereinafter WAELDE, et al.]. 
271  They are excluded because the appearance would be hard to protect and rather dynamic. I do not believe 

that the digital CAD blueprints are the same as computer programs. Computer programs could benefit from 
protection under the Software Directive.  

272  T. MARGONI, “Not for Designers: On the Inadequacies of EU Design Law and How to Fix It”, JIPITEC 
2013, 232. [hereinafter MARGONI]; WAELDE, et al., 271-272. 

273  Opinion AG MENGOZZI of 12 May 2011, PepsiCo, Inc. v Grupo Promer Mon Graphic SA., C-281/10 P, 
ECLI:EU:C:2011:302, paragraph 73; Judgment of 18 March 2010, Grupo Promer Mon Graphic, SA v 
OHIM, T-9/07, ECLI:EU:T:2010:96, paragraph 50.  

274  MARGONI, 232. 
275  (Ibid.)  
276  U. SUTHERSANEN, Design Law: European Union and the United States of America, London, Sweet & 

Maxwell, 2010, 95; MARGONI, 228.  
277  L. BENTLY and B. SHERMAN, Intellectual Property Law, Oxford, Oxford University Press, 2014, 667; 

MARGONI, 231.  
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Thirdly, if we assume that a CAD file is indeed a ‘product’ then the next step is to look at article 10 

CDR that stipulates that we have to see whether the ‘design’ of the CAD Model is able to produce a 

different overall impression on the informed user, taking into consideration the degree of freedom the 

designer had in developing his design.278 The concept of a different overall impression is in line with 

the individual character requirement of article 5 CDR. The right holder can take action if the design 

doesn’t have an individual character. The ‘informed user’ can be described as someone who is 

particularly observant and aware of the state of the prior art in the relating design field, having more 

than average attention but without being an expert in that field.279 Recital 14 CDR says the overall 

impression produced on an informed user when seeing the design should clearly differ from that 

produced on him by the existing design corpus. Only what is visible to the informed user can be taken 

into account to assess whether there is a different overall impression or not.280 If the designer had little 

freedom in designing, then small differences might be enough to conclude that the design has 

individual character and that there is no infringement.281 The two designs will have to be compared, 

but do we have to compare the two designs as such or the designs as applied to the product? This is 

disputed but because the focus is on seeing if the informed user who’s familiar with a certain design 

field has a different overall impression. It is best to see if this is the case when comparing the design as 

incorporated in the two specific products.  

 

For example, if the issue revolves around the design of a shoe, then we should compare the design of 

the shoe to the appearance of the shoe in the CAD model. We are faced with an immaterial medium 

but it’s unsure if the informed user would confuse the design of the shoe with a digital version of it. 

There is no specific case law on this. One author believes that using the appearance of a protected 

screwdriver in an e-book on a monitor will produce a different overall impression on the informed 

user.282 On the other hand, if we assume that the creator of the CAD model scanned the shoe or tried to 

copy it precisely, then that perfect digital copy might not cause a different overall impression on the 

informed user. In our case we don’t go from 3D to a digital 2D copy but from 3D to a digital 3D copy. 

Of course, you still see it on a monitor but only what is visible should be taken into account. It all 

depends on whether seeing the design on an immaterial medium will be enough to produce a different 

overall impression on the informed user or not. It is however still very likely that a digital 

representation will produce a different overall impression on the informed user. On the other hand, if a 

designer did copy it precisely then that means he had a lot of freedom in designing but didn’t use it 

																																																								
278  See the similar provision in Article 3.16 (1) BCIP for the Benelux. 
279  Judgment of 18 March 2010, Grupo Promer Mon Graphic, SA v OHIM, T-9/07, ECLI:EU:T:2010:96, 

paragraph 62; D. BAINBRIDGE, Intellectual Property, Harlow, Pearson Education, 2006, 501. [hereinafter 
BAINBRIDGE]. 

280  Judgment of 18 March 2010, Grupo Promer Mon Graphic, SA v OHIM, T-9/07, ECLI:EU:T:2010:96, 
paragraph 50.  

281  D. MUSKER, Community Design Law, London, Sweet&Maxwell, 2002, 33.  
282  MARGONI, 232. 
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and then even clear differences (i.e. like the medium used) won’t prevent the informed user to 

conclude that the design doesn’t have individual character and that there is an infringement.283  

 

In conclusion, creating a CAD model based on a protected design will probably amount to an 

infringement but it depends on whether seeing the design on an immaterial medium will be enough to 

produce a different overall impression on the informed user or not. However, if it doesn’t produce a 

different overall impression, it will still be possible to benefit from an exception. The right holder 

could also rely on copyright infringement but there’s also an exception there (supra).  
 
 

 

II. 2.   Exception 
 

Even if there is no different overall impression on the informed user – and therefore an infringement – 

it is likely that the creator of the CAD Model can benefit from an exception. Article 20 (1) CDR 

stipulates that the rights conferred by a Community design shall not be exercised in respect of acts 

done privately and for non-commercial purposes �.284 This means that the right of the design holder in 

article 19 CDR to prevent any third party not having his consent from using it cannot be excercised if 

the creator of the CAD Model acted both privately and for non-commercial purposes. This will often 

be the case for the CAD model maker that only creates the CAD model for private use and nothing 

more.  

 

    III. Sharing a CAD Model 
 

 

Is there an infringement of a design right if someone decides to share a CAD model online that is 

based on a registered design without the right holder’s consent? 
 
 

 

III. 1.   Design Infringement 
 

As we mentioned before, it will depend on whether seeing the design on an immaterial medium will 

be enough to produce a different overall impression on the informed user or not. However, if you use 

the ‘freedom in designing’-argument then you might conclude that the design doesn’t have individual 

character and that there’s an infringement when the CAD model maker tried to make a precise 

representation of the protected design. If it amounts to an infringement of a design right then the 

design right holder might take action to try and stop the supplying of these CAD files online by 

																																																								
283  D. MUSKER, Community Design Law, London, Sweet&Maxwell, 2002, 33.  
284  See the similar provision in Article 3.19 (1) (a) BCIP for the Benelux. 
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exercising his exclusive design right. The right holder could also look at other legal tools that may be 

of use to him (e.g. copyright). 
 
 

 

 

III. 2.   Exception 
 

If the activity of the person that shares the CAD file online amounts to an infringement then this 

person will not be able to benefit from Article 20 (1) CDR that stipulates that the rights conferred by a 

Community design shall not be exercised in respect of acts done privately and for non-commercial 

purposes �.285 Sharing the CAD file online clearly exceeds the private sphere.  

 
    IV. 3D Printing 
 

 

IV. 1.   Design Infringement 
 

As previously noted, the fixation of design legislation on a ‘product’ makes it difficult to assess the 

implications when dealing with an immaterial digital representation. Here we can finally make the 

transition from the digital to the physical world. 

 

First, we have to look at art. 19 (1) CDR that tells us that the right holder can prevent any third party 

from ‘using’ his design if he didn’t give his consent and the examples of infringing actions that can be 

understood as ‘using’ in the non-exhaustive list.286 This time, for the act of 3D printing, there’s little 

doubt that this could be seen as an example of ‘making’ a product in which the design is incorporated 

or to which it is applied. There’s also little doubt that this is indeed a ‘product’ like Article 3 (b) CDR 

defines (“any industrial or handicraft item”).287 It’s even clearer when the creator of the CAD file uses 

a scanning technique that results in an identical copy of the product in which the design is 

incorporated. If we skip the intermediary step of the digital CAD file then we’re left with a physical 

material object that is identical – or at least almost – to the original. This may also be the case, of 

course, for the hypothesis that he created the CAD model from scratch but with the intention of 

making a precise copy. It will also depend on the degree of freedom the designer had in creating his 

design, if he had little freedom in designing then small differences might still produce a different 

overall impression on the informed user as stipulated in article 10 CDR.288  

 

																																																								
285  See the similar provision in Article 3.19 (1) (a) BCIP for the Benelux. 
286  See the similar provision in Article 3.16 (1) BCIP for the Benelux.  
287  See the similar provision in Article 3.1 (4) BCIP for the Benelux. 
288  See the similar provision in Article 3.16 (1) BCIP for the Benelux.  
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Looking at the intention of the designer is in no way part of the infringement test for registered 

Community designs. However, if we do take into account that someone intended to make a perfect 

CAD model representation of an object, then the technology of CAD software and 3D Printing 

could’ve certainly facilitated this. It will depend on the different overall impression on the informed 

user, taking into account all the visible features during a normal use, but this will most likely be an 

infringement on the rights of the design holder since no permission was given. The holder of a design 

right has a remedy, in principle, against the person who 3D printed the product incorporating his 

design or to which his design is applied.  

 

IV. 2.   Exception 
 

IV.2.a. The Home User  
 

Is there an infringement of a design right if a home user downloads the CAD model that is based on 

a registered design without the right holder’s consent and prints it?  

 

Once again it seems that the home user can invoke the exception of article 20 (1) CDR that stipulates 

that the rights conferred by a Community design shall not be exercised in respect of acts done 

privately and for non-commercial purposes �. These two conditions have to be fulfilled cumulatively. 

The right holder will have no remedy against the home user that 3D prints the product incorporating 

his design or to which it is applied at home.  

 

Regarding the act of ‘downloading’ the CJEU has already stated in the context of copyrights that the 

private use exception cannot be invoked to sacrifice strict rights or to tolerate illegal forms of 

distribution of counterfeited works.289 This reasoning relates to the field of copyrights and it’s 

debatable if we can extend this to the field of design law. Nevertheless, the same rationale applies and 

it could be interesting for the right holder to keep this in mind, certainly because of the possibility of 

combing design rights with copyrights.  

 

 

 

 

 

 

																																																								
289  Judgment of 10 April 2014, ACI Adam BV and Others v Stichting de Thuiskopie and Stichting 

Onderhandelingen Thuiskopie vergoeding, C-435/12, ECLI:EU:C:2014:254; paragraph 36. 
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IV.2.b. The 3D Printing Service  

 

Is there an infringement of a design right if a print shop makes a 3D printout at a private 

individual’s request of an object based on a registered design without the right holder’s consent?  

 

It is unclear whether the print shop that is acting at the request of a private individual is infringing on a 

design right. Specific case law is yet to arise. If the activities of the 3D printing service would amount 

to an infringement then it’s unlikely that they can benefit from the exception since it is not done in the 

private sphere and they’re making the 3D printout for commercial purposes.  

 

Issuing injunctions will still be possible, civil liability for contributory infringement under the general 

tort law principles and criminal proceedings. It’s important to note that the right holder can fall back 

on copyright in many cases, we can refer the analysis of the implications on Copyrights and the other 

possible remedies in this situation against the 3D printing service (supra). 
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Chapter 4. Patent Law 
 

 

 
 

 
§1. 3D PRINTING IMPLICATIONS ON PATENT LAW 
 

    I. A Belgian-European Perspective 
 

 

 
 

I. 1.   The current and future European Patent System 
 

The Convention on the Grant of European Patents of 5 October 1973 (EPC) instituted the European 

Patent Organization and provides the system of European Patents.290 It has harmonized substantive 

patent law at the procedural and pre-grant stage across the EU. This has resulted in a dual system that 

co-exists alongside the national patent systems. A patent proprietor can choose to file a patent at the 

domestic level or opt for a single application at EU level with the European Patent Office (EPO). The 

EPO can grant bundle patents that secure him the grant of a European patent in the countries he 

designates.291 While there are undoubtedly many advantages to this system (e.g. the cheaper and single 

application procedure), some argue that this also entails many disadvantages for the EU. When it 

comes to the post-grant phase, jurisdictions remain national and because the lack of a centralized 

jurisdiction there is much legal uncertainty.292 There are different fact-finding procedures and a general 

lack of uniformity when it comes to dealing with infringements. Furthermore, there are different views 

on the extend of patent protection. All of this made it clear that there was a pressing need for further 

harmonization and uniformity.293 

 

																																																								
290  The Convention on the Grant of European Patents of 5 October 1973, as revised on 17 December 1991 and 

on 29 November 2000 [hereinafter EPC]. 
291  R.M. BELLARDINI, “The “(EU) Unitary Patent Package”: (Dis)Harmonizing Computer-Implemented 

Invention Patents in Europe?”, Nagoya University Journal of Law and Politics, 308; J. PILA, C. WADLOW, 
The Unitary Patent System, Oxford, Bloomsbury Publishing, 2015, 1. 

292  M. GRANIERI and A. RENDA, Innovation Law and Policy in the European Union: Towards Horizon 2020, 
Milan, Springer, 2012, 125.  

293  S. LUGINBUEHL, European Patent Law: Towards a uniform interpretation, Cheltenham, Edward Elgar, 
2011, 167.  
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The EU has responded to these concerns and introduced two new regulations in December 2012.294 

These were followed in February 2013 by the signing of the Agreement on a Unified Patent Court 

(UPCA).295 These combined efforts have led to the introduction of a European patent with unitary 

effect (Unitary Patent) and a Unified Patent Court (UPC). While not yet in force, the new rules of the 

Unified Patent build on the European Patent Convention (EPC). As of 2016, 26 Member States are 

participating.296 We still have to wait for the ratification process to be completed but it’s safe to say 

that these new unitary patent rules are very likely to happen. The unitary patents are still granted by 

the EPO, so there aren’t many changes in the pre-grant phase. They do not replace national and 

classical European patents but will co-exist with them. However, when it comes to the post-grant 

phase, these changes aim at simplification, harmonization and more cost-effectiveness regarding the 

resolving of disputes about patent protection.297  

 

Besides building on the EPC, it is clear that another interesting law tool from one of the earlier 

harmonization attempts has been reused: the Community Patent Convention (CPC).298 This previous 

attempt to harmonize the complex European patent matter had failed because of a lack of ratifications 

in 1975. The required number of ratifications could also not be reached for the Agreement relating to 

Community Patents in 1989.299 However, it is very valuable to include this in our research even when 

it never entered into force. It had a substantial impact at the time on the harmonization of national 

patent law at the post-grant phase. While the EPC harmonized the patent law at the pre-grant phase, 

the rules in Europe for patent law the post-grant phase are very much alike because of the CPC.300 It’s 

therefore interesting to look at the old CPC and future UPC Agreement when examining the actions of 

the patent holder in the context of 3D printing infringements.  

 

 

 

 

																																																								
294  Regulation 1257/2012 of the European Parliament and of the Council of 17 December 2012 implementing 

enhanced cooperation in the area of the creation of unitary patent protection, OJ L 361/1, 31 December 
2012; Council Regulation 1260/2012 implementing enhanced cooperation in the area of the creation of 
unitary patent protection with regard to the applicable translation arrangements., OJ L 361/89, 31 
December 2012.  

295  Agreement on a Unified Patent Court, OJ C 175, 20 June 2013, p. 1-40 [hereinafter UPCA]. 
296  In February 2013, 25 member states signed the Agreement on a Unified Patent Court, Italy is the 26th 

member state to be involved and joined on 30 september 2015.  
297  Report of the Select Committee and The Preparatory Comittee, EPO doc., An Enhanced Patent System, 2.  
298  Convention for the European patent for the Common Market (Community Patent Convention) 76/76/EEC 

done at Luxembourg on 15 December 1975, OJ, L 017, 26 January 1976 [hereinafter CPC]. 
299  Agreement relating to Community patents 89/695/EEC done at Luxembourg on 15 December 1989, OJ L 

401, 30 December 1989, 0001-0027; When referring to the CPC in this work these articles will be used.  
300  R. BELLARDINI, M. NORRGARD and T. MINSSEN, “Enforcing patents in the era of 3D Printing”, Journal 

of Intellectual Property Law & Practice 2015, 852.  
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I. 2.   The system at a domestic level: Belgium  
 

The national patent system of Belgium has been put in line with various treaties and agreements over 

the years. The Belgian Patent Act of January 10, 2011	has been codified and since January 2015 it can 

be found in the Belgian Code of Economic Law (CEL).301 It meets the requirements set out by the EPC 

and the Patent Law Treaty (PLT).302 However, as previously mentioned, the EPC is limited to a pre-

grant phase and procedural rules. Because it’s interesting to look at the infringements doctrines in a 

post-grant phase, it is recommended to look at the new UPC and the CPC. As mentioned before, the 

‘failed’ CPC still had an influence on the EEC countries and is reflected in Belgian patent law.303 So, 

while we await further harmonization, we will look at these concepts under the Belgian Law in line 

with European provisions. As previously mentioned, we still have to look at the domestic level under 

the current system. The Belgian perspective is used as a case study and while other national systems 

are mentioned, this by no means intends to have the effect of a full comparative analysis. We will 

work with the CPC, the UPC and the Belgian CEL.  

 

§2. 3D PRINTING AND PATENT INFRINGEMENTS 

 

    I. Introduction 
 

3D printing technology also has far-reaching implications for patent holders. Once again, the CAD 

files that give the instructions to print a patented invention will come into play, what some label as 

digital patent infringements.304 By simply downloading a file from the Internet, printing it at home and 

selling it, somebody could be directly infringing and liable for making the patented product. It gets 

even more interesting when we examine the indirect infringements of actors in the 3D printing 

Ecosystem that are contributing to the impairment of the rights of a patent holder. We will look at 

these two types of infringements and then examine within these types specific activities of the actors 

in the 3D printing Ecosystem. We will try to find out whether they lead to an infringement or not and 

																																																								
301  Wet 10 januari 2011 ter uitvoering van het Verdrag inzake octrooirecht en de Akte tot herziening van het 

Verdrag inzake de verlening van Europese octrooien, alsook tot wijziging van diverse bepalingen inzake 
uitvindingsoctrooien, BS 16 februari 2011, 11481 [hereinafter The Belgian Patent Act]; Wet van 19 april 
2014 houdende invoeging van boek XI, "Intellectuele eigendom" in het Wetboek van economisch recht, en 
houdende invoeging van bepalingen eigen aan boek XI in de boeken I, XV en XVII van hetzelfde Wetboek, 
BS 12 juni 2014, 44352. 

302  Patent Law Treaty, adopted by the Diplomatic Conference on June 1, 2000, WIPO, 1-26.  
303  Wet van 8 juli 1977 houdende goedkeuring van volgende internationale akten: (… ) 4. Verdrag betreffende 

het Europees octrooi voor de Gemeenschappelijke Markt (Gemeenschapsoctrooiverdrag), en 
Uitvoeringsreglement, opgemaakt te Luxemburg op 15 december 1975, BS 30 september 1977, 11971. 

304  T. HOLBROOK and L. OSBORN, “Digital Patent Infringement in an Era of 3D Printing”, UC Davis Law 
Review 2015, 1319.  
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if there is an applicable exception, combined with keeping in mind the cost-effectiveness of relying on 

these infringements for obtaining relief.  

 

Before we deal with the implications and infringements, we need to know what a patented invention 

is. Article 52 of the European Patent Convention (EPC) provides that “patents shall be granted for any 

inventions, in all fields of technology, provided that they are new, involve an inventive step and are 

susceptible of industrial application.” Article XI. 3 CEL provides the same for Belgium. The EPO 

interpreted ‘inventions’ as “subject-matter having technical character”.305 It’s important to realize that 

not only complex, technical inventions are patented. For example, infringing a patent like the 

Haberman patent that protects a baby feeder will be child’s play with a 3D printer that is able to print 

flexible plastic materials.306 Imagine 3D printing a GoPro harness system for attaching a camera to 

your arm.307 The current technology is also perfectly capable to make patented medical devices. 

Recently news broke that it will even be possible to 3D print pills in the future.308 A world where 

patients can download and print a pill at home is made possible by using a special kind of 3D printer 

called a ‘chemputer’.309 Since it’s often more than one patent that protects the invention behind one 

pill, it is clear that this scenario could have major consequences.310  

 

The relevant activities of the actors in the 3D Printing Ecosystem that will be analyzed here are: 

Manufacturing a 3D Printer or the 3D Printing Material (Printer and Material Manufacturers), 

Creating a CAD Model (Creators of CAD files), Sharing a CAD Model (File Sharers or Content 

Providers), Hosting a CAD model (ISP’s) and finally 3D Printing (End User and 3D Printing Service). 

 

 I.1.         Direct Infringements 
 

Having a patent confers on the patent holder the right to prevent third parties that don’t have his 

consent to ‘make’, ‘offer’, ‘put on the market’, ‘use’, ‘import’ or ‘stock’ a product which is the subject 

matter of the patent. Most European states have some form of direct infringement like the one we can 

																																																								
305  See EPO – T 258/03 “Hitachi/Auction method”, 21 April 2004, OJ EPO, 575; A. HARGUTH and S. 

CARLSON, Patents in Germany and Europe: Procurement, Enforcement and Defense: An International 
Handbook, Alphen aan den Rijn, Kluwer, 2011, 57. 

306  S. BRADSHAW, A. BOWYER and P. HAUFE, “The Intellectual Property implications of low-cost 3D 
printing”, ScriptEd 2010, 26.  

307  N. D. WOODMAN, “Harness System for attaching camera to user”, U.S. Patent US6955484 B2, filed 11 
February 2004, Issued 18 October 2005.  

308  O. WAINWRIGHT, “The First 3D-Printed Pill Opens Up a World of downloadable medicine”, The 
Guardian, 5 August 2015, http://www.theguardian.com/artanddesign/architecture-design-
blog/2015/aug/05/the-first-3d-printed-pill-opens-up-a-world-of-downloadable-medicine. 

309  T. ADAMS, “The ‘Chemputer’ that could print out any drug”, The Guardian, 21 July 2012, 
https://www.theguardian.com/science/2012/jul/21/chemputer-that-prints-out-drugs. 

310  L. HAKOKONGAS, “Drug patents under the spotlight: sharing practical knowledge about pharmaceutical 
patent”, Médecins Sans Frontières doc. 2003, 6, http://apps.who.int/medicinedocs/pdf/s4913e/s4913e.pdf. 
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find in Article 29 CPC, Article 25 UPCA and Article XI.29 (1) (a) CEL.311 In addition to patented 

products the articles also mention that this applies to ‘using’ a patented process. However, we will 

only examine the making and selling of a patented product. Direct infringement is a single party 

infringement that will result in a strict liability, without having to take into account the intent or 

knowledge of the accused. Here, for the direct infringements, the proprietor of the patent will not have 

to take into account the actions of other parties. In a nutshell, the person that is printing a patented 

product might be directly infringing (‘making’), the retailer might be infringing by selling (‘put on the 

market’) and the buyer might also be infringing (‘using’) if they didn’t obtain the patent holder’s 

authorization.312 However, we will see that targeting the direct infringers could turn out to be 

inefficient because many of the actors in the 3D printing Ecosystem will not be directly interfering and 

the end user that do might benefit from one of the exceptions.   

 

 I.2.         Indirect Infringements 
 

Indirect infringements are often referred to as contributory infringements and are more about aiding or 

abetting an infringement.313 This is provided in Article 30 CPC, Article 26 UPCA and Article XI. 29 

(2) CEL.314 An indirect infringement will result in a secondary or contributory liability. There are 

multiple parties as opposed to what was the case with direct infringements. The UPCA provides:  
 

(1) A patent shall confer on its proprietor the right to prevent any third party not having the 

proprietor's consent from supplying or offering to supply, within the territory of the Contracting 

Member States in which that patent has effect, any person other than a party entitled to exploit the 

patented invention, with means, relating to an essential element of that invention, for putting it into 

effect therein, when the third party knows, or should have known, that those means are suitable and 

intended for putting that invention into effect. 

 

We will mainly focus on the following elements of the indirect infringement test: 1) supplying or 

offering to supply; 2) means; 3) that relate to an essential element of the invention; 4) that are 

susceptible to put the invention into effect and 5) the knowledge requirement. However, concerning the 

latter intentional element the CPC provided ‘when the party knows or it is obvious in the 

circumstances’ and similarly the Belgian Article XI. 29 (2) CEL mentions obviousness. To avoid 

conflicting interpretations we will refer to the intentional element corresponding with the wording 

that’s used in many of the national systems. We can examine the activities of the actors in the 3D 

																																																								
311  You can also see Article 25 of 89/695/EEC (old article 29 CPC). 
312  D. H. BREAN, “Patenting Physibles: A Fresh Perspective for Claiming 3D-Printable Products”, Santa 

Clara Law Review 2015, 838.  
313  I. MUIR, M. BRANDI-DOHRN, S. GRUBER, European Patent Law: Law and procedure under the EPC and 

PCT, Oxford, Oxford Univeristy Press, 2002, 281. 
314  You can also see Article 26 of 89/695/EEC (old article 30 CPC). 
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Printing Ecosystem under this indirect infringement test. In many European countries, including 

Belgium, a direct infringement isn’t required in order for there to be an indirect infringement.315 The 

contributory infringement has an independent, autonomous nature	 and can occur before a direct 

infringement.316 

 

The last paragraph in each of these articles refers to the limitations. We will examine whether the 

activities will fall under the Private & Non-Commercial Use Exception. The patent holder will not be 

able to rely on a direct or indirect infringement if the acts of the third parties that do not have his 

consent were done privately and for non-commercial purposes.317 While we focus mainly on the 

private & non-commercial use exception, it’s worth noting that the research and experimental use 

exception can also be applicable in some of these circumstances.318 

 

    II. Manufacturing a 3D Printer or the 3D Printing Material 
 

Is there a patent infringement if the manufacturers of 3D printers or 3D printing materials supply 

the 3D printers or printing materials that are used to infringe a patented product? 

 

 II.1.         Indirect Infringement 
 

At first blush, under a strict approach of the doctrine of indirect infringements, there could be 

contributory liability for the manufacturers of the 3D printers that are subsequently supplying or 

offering to supply 3D printers to the consumers. Even the suppliers of the 3D printing material (e.g. 

plastic filament, metal filament) that enable the additive manufacturing to happen will be an alleged 

indirect infringer. It would certainly be beneficial for the right holder if he could stop the 

infringements from happening at this early stage.  

   

 

 

 

 
																																																								
315  E. DE GRYSE, “Straffe koffie (met een laagje schuim)!” Ing. Cons. 2006, p. 541; K. ROOX en C. DE 

PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: koffiedik of klare 
wijn?", IRDI 2006, 108. 

316  B. MICHAUX, G. PHILIPSEN, C. EYERS, N. D’HALLEWEYN, M. DEMEUR and E. DE GRYSE, “The 
Liability for Contributory Infringement of IPRs. Report Q 204 in the name of the National group BNV-
BIE/ANBPPI”, ICIP 2008, 351; A. BENYAMINI, Patent Infringement in the European Community, IIC 
Studies, Vol.13, Max Plancke Institute for Foreign and International Patent, Copyright and Competition 
Law, Munchen, VCH, 1994, 181. 

317  Article 31(a) CPC (Article 27(a) of 89/695/EEC); Article 27 (a) UPCA and Article XI.34 (1)(a) CEL. 
318  Article 31(b) CPC (Article 27(b) of 89/695/EEC); Article 27 (b) UPCA and Article XI.34 (1)(b) CEL. 
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II.1.a. Indirect infringement in Belgian patent law: The Senseo Case 

 

There’s only one judgment in Belgium that has given some clarification on how to interpret an indirect 

infringement as provided in Article XI. 29 (2) CEL: the Senseo case by the Antwerp Court of 

Appeal.319 However, these are not general rules and it’s possible that they are not followed by future 

judgements on indirect infringements.320 We will analyze the activities of manufacturing a 3D printer 

and supplying the material within this Belgian context. First of all, regarding the material element, it’s 

clear that the activities of the manufacturers can be seen as supplying or offering to supply. But are 

they supplying or offering to supply ‘means’? The Court doesn’t give us much insight in what they 

consider means. In case law across the EU, the concept of means has traditionally been interpreted as 

physical objects or goods of a tangible nature.321 In that regard, supplying the 3D printers or printing 

materials can be seen as supplying the means.  

 

Are they supplying the means relating to an essential element of the invention? The Court held that it 

is not required that the offered means themselves are an essential part of the invention.322 The Court 

emphasized that these means should only ‘relate’ to an essential element of the invention. This is the 

case when the means are functional in realizing or helping to realize the protected inventive concept. It 

seems that the German Flügelradzähler-case has inspired the ‘functional relation’ reasoning of the 

Court of Appeal.323 One author argues that the requirement of relating to an essential element of the 

invention should go beyond the existence of an obvious functional relation, because components of an 

invention are practically always interacting in a functional way.324 However, it does seem that they are 

supplying means that are functional in realizing or helping to realize the invention.  

 

																																																								
319  Antwerpen, 8 november 2005, Ing. Cons. 2006, p. 541, noot E. DE GRYSE “Straffe koffie (met een laagje 

schuim)!”; H. LAMON, “Alleen Douwe Egberts mag senseopads verkopen. Hof van beroep Antwerpen 
hervormt eerdere beslissing”, Juristenkrant 2005, 7.  

320  B. MICHAUX, G. PHILIPSEN, C. EYERS, N. D’HALLEWEYN, M. DEMEUR and E. DE GRYSE, “The 
Liability for Contributory Infringement of IPRs. Report Q 204 in the name of the National group BNV-
BIE/ANBPPI”, ICIP 2008, 352. 

321  A. KEUKENSCHRIJVER (ed.) Patentgesetz. Unter Berücksichtigung des Europäischen 
Patentübereinkommens und des Patentzusammenarbeitsvertrags. Mit Patentkostengesetz, 
Gebrauchsmustergesetz und Gesetz über den Schutz der Topographien von Halbleitererzeugnissen, Berlin, 
De Gruyter, 2012, 190 (He states that the reasoning of UK case law on means can also be applied in 
Germany); M. MIMLER, “3D Printing, the Internet, and Patent Law – A History Repeating?”, Rivista di 
Diritto Industriale 2013, 365; W.A. HOYNG, Repareren in het octrooirecht, unpublished, dissertation 
KUB, 1988 (The concept of ‘means’ is interpreted in a similar way in the Netherlands).  

322  K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: 
koffiedik of klare wijn?", IRDI 2006, 106-107. 

323  The Court of Appeal’s wording is similar to “funktional zussamenzuwirken”; See BGH, 4 May 2004 – X ZR 
48/03, GRUR 2004, 758 (Flügelradzähler); K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk 
naar Belgisch recht na het Senseo-arrest: koffiedik of klare wijn?", IRDI 2006, 104 and 108. 

324  A. BENYAMINI, Patent Infringement in the European Community, Weinheim, Wiley-VCH, 1993, 201. 
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Furthermore, it’s required that the manufacturers know or that it was obvious that these means are 

suitable and intended for putting the invention into effect at some stage. It doesn’t matter if the means 

are actually used by the person supplied and amount to a direct infringement. Potentially enabling this 

can already lead to an independent contributory infringement.325 It also doesn’t matter if the means can 

be used for purposes other than ‘putting the invention into effect’. The ‘suitability’ requirement is 

about potentially enabling the infringement and ‘intended’ refers to the knowledge-requirement.  

 

In addition to the material element, a moral element is required. In the Senseo-case the Court stated 

that there can be different criteria to assess if there was knowledge of those two conditions and that the 

mere ‘obviousness’ following from certain circumstances could be enough to conclude that knowledge 

existed.326 However, while there certainly is a broad margin of appreciation, it seems that it will be 

hard to prove in these situations that these third parties knew or that it was obvious in the 

circumstances that they were supplying the 3D printer or printing materials to a customer that had the 

intention to infringe a patent with it.327 In some cases it will be self-evident. For example, if the 

supplier suggested such a use. In the Senseo case the supplier had put the means on the market 

together with advertisements that stated that they were offering it for the use in the invention.328 It will 

be up to a judge to decide and will depend on circumstantial evidence, but this requirement makes it 

unlikely that these two actors will be indirectly infringing and held liable for this.  

 

There’s also an exception that’s applicable if the means that are being supplied or offered are ‘staple 

commercial products’.329 However, the Court noted that the fact that the means offered are pre-existent 

to the invention is not sufficient to prove that these products are staple commercial products.330 Having 

said that, this exception can certainly apply in some individual cases, especially concerning the 3D 

Printer filament material. In that case finding liability will be even harder.331 

 

In the end, the knowledge requirement makes it highly unlikely that the patent holder can rely on 

indirect infringement against these 3D printer and printing material manufacturers. Furthermore, 3D 

printers and materials could be considered generic because there are endless possibilities. It could well 

																																																								
325  E. DE GRYSE, “Straffe koffie (met een laagje schuim)!” Ing. Cons. 2006, p. 532. 
326  B. MICHAUX, G. PHILIPSEN, C. EYERS, N. D’HALLEWEYN, M. DEMEUR and E. DE GRYSE, “The 

Liability for Contributory Infringement of IPRs. Report Q 204 in the name of the National group BNV-
BIE/ANBPPI”, ICIP 2008, 356-358 [hereinafter AIPPI Report Contributory Infringement Belgium]. 

327  E. DE GRYSE, “Straffe koffie (met een laagje schuim)!”, Ing. Cons. 2006, p. 541. 
328  AIPPI Report Contributory Infringement Belgium, 355; See similarly in Germany: Deckenheizung, BGH X 

ZR 153/03, 13 June 2006. 
329  Article 30(2) CPC (Article 26(2) of 89/695/EEC); Article 26(2) UPCA and Article XI. 29(2) CEL. 
330  Antwerpen, 8 november 2005, IRDI 2006, p. 134; AIPPI Report Contributory Infringement Belgium, 357. 
331  R. BELLARDINI, M. NORRGARD and T. MINSSEN, “Enforcing patents in the era of 3D Printing”, Journal 

of Intellectual Property Law & Practice 2015,  p. 862. 
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be that they are only used to print staple products.332 However, the Court stated that just because the 

means can also be used in other ways that don’t affect the patent, doesn’t mean that it can’t still 

amount to an infringement.333  

 

Still, with this in mind, it will be highly impractical for patent holders to take action against the 

manufacturers of 3D Printers or suppliers of the printing materials. It’s likely that this will be 

unsuccesful. The patent holders should be advised to refrain from pursuing these expensive actions. 

 

    III. Creating a CAD Model 
 

Is there a patent infringement if someone creates a CAD Model of a patented product without the 

right holder’s consent? 

 

III.1.         Direct Infringement 
 

While the situation seems pretty clear once an object has been printed, it’s unsure what the 

consequences are of making a CAD model of a patented object in the pre-printing phase. Is the CAD 

model maker making a ‘product’ that is the subject matter of the patent by creating a CAD model? 

The subject matter of the patent is the invention and an invention has been described by the EPO as 

‘subject-matter having technical character’.334 However, in the pre-printing phase the only technical 

character the CAD file has, is being able to give instructions to the printer. It’s unlikely that this will 

conflict with the technical character of the invention as mentioned in the claim. A next step in the 3D 

printing process is needed. You could therefore argue that the technical function of the patent is not 

yet realized in this virtual representation.335 The digital representation that sends abstract instructions 

to the printer will probably not have the same technical characeter as the product which is the subject 

matter of the patent. While some interpret ‘making’ as the material realisation of a product object of 

the patent.336 Some argue that someone that obtains a digital CAD file will be just as satisfied as when 

they possess the actual physical object.337  

 

																																																								
332  (Ibid.) 
333  K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: 

koffiedik of klare wijn?", IRDI 2006, 108. 
334  EPO – T 258/03 “Hitachi/Auction method”, 21 April 2004, OJ EPO 575. 
335  Rb. Brussel 8 januari 1973, ICIP-Ing. Cons. 1977, 418; This is not just because it is a virtual form, CAD 

files send instructions and those could in principle be patented (T 935/97 and T 1173/97, OJ epo 1999, 609: 
See similarly Beauregard-style claims in the U.S., In re Beauregard, 53 F.3d 1383 (Fed.Cir.1995)). 

336  E. DERCLAYE and M. LEISTNER, Intellectual property Overlaps: A European Perspective, Oxford, Hart 
Publishing, 2011, 148. 

337  R. BELLARDINI, M. NORRGARD and T. MINSSEN, “Enforcing patents in the era of 3D Printing”, Journal 
of Intellectual Property Law & Practice 2015,  p. 856. 
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If you do consider it a product, then the Belgian Court of Cassation has stated that it would suffice if 

the essential elements can be found in that product. An essential element has been described as an 

element that inevitably contributes to the technical function of the invention from the viewpoint of a 

skilled person and described in the patent claims.338 However, this essential element test has been 

heavily criticized.339 Furthermore, the comparison will not be made between the object that’s marketed 

by the patentee and the alleged infringing product, but between the text of the patent claims and the 

alleged infringing product.340 Once again, it’s doubtful that the technical function as described in the 

patent claims will be present. In conclusion, it seems improper to state that making a CAD file will 

amount to a direct infringement of a patent before the object is printed. Even if that would be the case, 

it might be exempted (infra). 

 
III.2.         Indirect Infringement 

   
It’s unlikely that a patent holder will be able to rely on an indirect infringement if someone is merely 

creating the CAD file. Once again, a further step will be necessary (i.e. sharing it). The CAD model 

maker that is merely creating the CAD file cannot be seen as supplying or offering to supply the 

means relating to an essential element of the invention to a person. Here it seems that the first element 

(“supplying or offering to supply”) is not satisfied. Furthermore, at this point there might be an 

applicable exception.  

 

III.3.         Private & Non-Commercial Use Exception 
   

It seems that the Private & Non-Commercial Use Exception will apply to the activity of a CAD model 

maker that is merely creating the CAD file.341 The acts done in the private sphere and for non-

commercial purposes are exempted from patent infringement. These two cumulative conditions must 

be satisfied.342 This seems to be the case and therefore, the patent holder will not be able to rely on his 

exclusive rights if the acts of the third parties that do not have his consent were done privately and for 

non-commercial purposes.  

 

																																																								
338  Brussel 28 april 2009, 2007/AR/137 (Cassart Special Products – BRC Special Products / Bekaert); Vz. Kh. 

Antwerpen, 3 april 2012, A/11/5443 (UVP / Telenet), www.eplawpatentblog.com/eplaw/2012/04/be-
telenet-yelo-claim-construction-and-abuse-of-patent-rights.html; P. DE JONG and K. NEEFS, “De 
Toepassing van artikel 69 EOV na het Liposuctie-arrest – Is het vet van de soep?”, IRDI 2012, 250. 

339  Cass. 3 februari 2012, TBH 2013, 281, noot C. DEKONINCK, “Over Cijfers en Letterlijke inbreuken”. 
340  P. DE JONG and K. NEEFS, “De Toepassing van artikel 69 EOV na het Liposuctie-arrest – Is het vet van de 

soep?”, IRDI 2012, 246. 
341  This is provided in Article 31(a) CPC (Article 27(a) of 89/695/EEC); Article 27(a) UPCA and Article 

XI.34(1)(a) CEL. 
342  Gent, 14 februari 2005, IRDI 2005, 296.  



	

	 	 	 74 

 
    IV. Sharing a CAD file 
 

Is there a patent infringement if someone decides to share a CAD file of a patented product online 

without the right holder’s consent?  

 

IV.1.         Direct Infringement 
 

Apart from ‘making’, the relevant articles on direct infringement also mention that a person can’t 

‘offer’ or ‘put on the market’ a product which is the subject matter of the patent without the consent of 

the patent holder.343 The term ‘offer’ within the meaning of Article XI. 29 CEL Law is not limited to a 

narrow legal meaning and must be interpreted broadly.344 This includes offering it on a website. 

However, since this can also be situated in the pre-printing phase, I refer to what is discussed above 

concerning the ‘product which is the subject matter of the patent’ (supra, ‘Creating a CAD model’). 

It’s questionable whether the CAD file will be seen as the product which is the subject matter of the 

patent. With this in mind, a patent holder will not be able to rely on direct infringement against the 

sharing of a CAD model.  

 

IV.2.         Indirect Infringement 
 

If someone created a CAD file of a patented object, decided to share it online and allow others to 

access it and print the patented product, in that case the patent holder might rely on an indirect 

infringement against this person While someone that shares the CAD file is not directly infringing, 

this person is nevertheless contributing to the infringing act of others. We will examine if the different 

conditions of the indirect infringement test are satisfied.  

 

By uploading the CAD file online and making it available as a download, the CAD model maker will 

be ‘supplying’ or at least ‘offering to supply’. While Belgian case law has described the latter as 

pursuing an ecnomic advantage by offering, they also held that this should be interpreted broadly.345 

Sharing the CAD file should fall within this broad concept. The broadly defined ‘offering’ certainly 

includes offering on a website.  

 

																																																								
343  Article 29 CPC (Article 25 of 89/695/EEC); Article 25 UPCA; Article XI.29 (1) (a) CEL. 
344  Brussel (9e k.), 30 januari 2014, DAOR 2014, 261.  
345  (Ibid.) 
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As opposed to what was the case with the direct infringements, here we need to see if the CAD model 

maker is supplying or offering to supply the ‘means’ relating to an essential element of the invention 

instead of a ‘product which is the subject matter of the patent’. This brings us to our next question: 

Can the CAD files be seen as the ‘means’ relating to an essential element of the invention in the 

context of indirect patent infringements? 

 

IV.2.a. Material element 
 
To see whether a person sharing a CAD file of a patented object is indirectly infringing, it is necessary 

to examine how the CAD file fits into the context of patents. Although it is clear from the start that it 

does not neatly fit into a specific category, analogies can be drawn between the CAD files and 

software, other digital works, blueprints and other technical drawings.346  

 

Are the CAD files ‘means’? Belgian courts have not yet clarified wat should be understood by 

‘means’. Historically, means have been interpreted throughout the EU as objects having a tangible, 

physical nature but can also include software.347 Indeed, we can’t rule out the possibility that a 

computer program and a phyiscal object are part of a patent claim. Then supplying the digitally stored 

instructions that relate to that computer program could be seen as supplying the means.348 But what 

about digital means that do not relate to software? When we discussed the CAD file in the context of 

Copyright (supra), we argued that the CAD file in itself can not be seen as a computer program under 

the lex specialis rules of the Software Directive but rather as a (digital) work that benefits from the 

general rules on copyright protection if it’s the own intellectual creation. While software has a special 

status, the position of other digital works like the CAD files that is downloaded on a computer and not 

fixed in a classic storage medium (e.g. an actual physical disk) is unclear.349 Courts will have to clarify 

if this extends to other digital works apart from physical means and software.  

 

We leave this discussion about digital means aside and examine whether we can consider supplying a 

CAD file, in general, as supplying the means relating to an essential element of the invention. You 

																																																								
346  K. DOLINSKY, “CAD’s Cradle: Untangling Copyrightability, Derivative Works, and Fair Use in 3D 

Printing”, Washington and Lee Law Review 2014, 627-629 [hereinafter DOLINSKY]; P.M. SEPP, A. 
VEDESHIN and P. DUTT, “Intellectual Property Protection of 3D Printing Using Secured Streaming” in T. 
KERIKMAE and A. RULL (eds.), The Future of Law and eTechnologies, Cham, Springer, 2016, 97.  

347  R. BELLARDINI, M. NORRGARD and T. MINSSEN, “Enforcing patents in the era of 3D Printing”, Journal 
of Intellectual Property Law & Practice 2015, 857 [hereinafter BELLARDINI, NORRGARD and MINSSEN]; 
A. BENYAMINI, Patent Infringement in the European Community, Weinheim, Wiley-VCH, 1993, 198.  

348  R. B. BAKELS, “Software: werkwijze of voortbrengsel?”, Bijblad Industriële Eigendom 2003, 428.  
349  D. HARRIS BREAN, “Patenting Physibles: A Fresh Perspective for Claiming 3D-Printable Products”, 

Santa Clara Law Review 2015, 846.  
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could argue that they are similar to blueprints.350 Altough, regular blueprints would only provide the 

instructions on how to create the invention and contain a representation of the patented object without 

ending up being a part of it in any way.351 However, in the Senseo case the Court of Cassation held that 

it is not required that the offered means themselves are an essential part of the invention.352 Still, if you 

would argue that they only give technical instructions on how to make the patented product then this 

wouldn’t indicate supplying ‘means’ in the actual sense. A counterargument is that they should be 

seen as means because they’re more than regular blueprints. The CAD files make it possible to send 

the instructions to the printer and basically enables you to print the object with just the click of a 

button and therefore contain the most important data.353 When you have the CAD file in your 

possession, it already feels like you have the object because it’s just a button-press away. Just like 

when you have an MP3-file stored on your laptop or smartphone, you feel like you have the song or 

album without having the physical copy or having to use much skill to get the implied end product.354 

You could argue that this is the case for the specific .3MF files that already contain the specific 

information about color, constellations, which material to use and so on.  

 

By contrast, a common counterpoint to the argument that the CAD files contain all the most important 

information is that it’s just not as simple as a single button-press. There’s certainly more technical 

capability required than when you playback music. Related technical drawings, apart from the CAD 

file, are needed to give the maker the necessary information on how to accurately construct the 3D 

object.355 At least, if it’s more than just a simple object. When a file is created for printing, technical 

drawings that have to be read by humans are made along with it.356 To get the right result, these kind of 

drawings that contain the numerical dimensions, angles and which material to use, will have to be 

followed. You could say, in contrast to what is said above, that this is the relevant information and not 

just the data in the CAD file, because technical specifications need to be respected in a patent 

context.357 You could argue that this is the case for the widely-used .STL files that are a basic, 

triangulated representation of the model without any information about color, constellations, material 

																																																								
350  M. WEINBERG, “It Will Be Awesome if They Don’t Screw It Up: 3D printing, intellectual property and the 

fight over the next great disruptive technology”, Public Knowledge 2010, 2; P. HANNA, “The Next 
Napster? Copyright Questions as 3D Printing Comes of Age”, Ars Technica 2011, 6. 

351  BELLARDINI, NORRGARD and MINSSEN (supra note x), 863; T. HOLBROOK and L. OSBORN, “Digital 
Patent Infringement in an Era of 3D Printing”, UC Davis Law Review 2015, 1323 [hereinafter HOLBROOK 
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352  K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: 
koffiedik of klare wijn?", IRDI 2006, 106-107. 
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357  BELLARDINI, NORRGARD and MINSSEN, 864. 
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to use and so on. Of course, this might change in the future when human intervention becomes 

obsolete. 

 

As mentioned earlier, we need to interpret the means together with the ‘essential element of the 

invention’. The Court of Appeal in the Senseo case followed the reasoning of German courts and not 

the Dutch courts when they stated that it’s not required that the offered means themselves are an 

essential part of the invention but that these means should ‘relate’ to an essential element of the 

invention.358  This is the case when the means are suitable to functionally interact with an essential 

element in realizing or helping to realize the protected inventive concept, as stated in the German 

Flügelradzähler-case.359 Only the redundant means that do not result in achieving the inventive 

concept (which is evident from the patent claim) will be excluded.360 This could be the case when a 

skilled person would consider it as secondary.361 Following that reasoning, the CAD files do contribute 

to achieving the protected inventive concept. They are not an essential component of the invention 

themselves but are functional in realizing or helping to realize the protected inventive concept.  

 

Then the question still remains: With what essential element do the CAD files functionally interact to 

achieve the inventive concept? The CAD files will interact with the 3D Printer, but in most cases that 

will not be an essential element of the patent claim. The question then is whether this can also be an 

element that wasn’t part of the patent claim? This remains unclear for now, certainly for the inventions 

relating to traditional ways of manufacturing. It is however clear that the supplied CAD files play a 

role in realizing the effect of the inventive concept. Authors BELLARDINI, NORRGARD and 

MINSSEN suggest that there will certainly be less doubtful cases in the future once companies start to 

focus on producing certain products that would otherwise be too complex to make with traditional 

manufacturing and are possible by using 3D printing (“Complexity is free with additive 

manufacturing”) along with applying for patents on those products.362 For example, a pending 

																																																								
358  K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: 

koffiedik of klare wijn?", IRDI 2006, 106-107. 
359  The Court of Appeal uses a similar wording as “funktional zussamenzuwirken”; See BGH, May 4, 2004 – X 

ZR 48/03, GRUR 2004, 758 (Flügelradzähler); K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-
inbreuk naar Belgisch recht na het Senseo-arrest: koffiedik of klare wijn?", IRDI 2006, 104 and 108. 

360  K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: 
koffiedik of klare wijn?", IRDI 2006, 104 and 107. 

361  BGH 27 February 2007, GRUR 2007, 773 (Pipettensystem).  
362  BELLARDINI, NORRGARD and MINSSEN, 864; M. J. COTTELEER, “3D Printing: “Complexity is free” 

may be costly for some”, Deloitte University Press, 5 March 2014, http://dupress.com/articles/3d-printing-
complexity-is-free-may-be-costly-for-some. 



	

	 	 	 78 

application of Lego shows that they want to patent the production of Lego designs with a 3D printer.363 

In their patent claim it says “(3) is made by a process in which it is built in a layer-by-layer fashion, 

such as by 3D-printing, and having a mounting surface”. In this case, it’s plausible that the CAD files 

will be relating to an essential element of the patent claim.  

In conclusion, the answer will depend on whether courts will consider digital works as qualifying for 

means in the future, the specific technology and how much input is still needed. Viewed abstractly, I 

feel that this should be qualified as means because I am convinced that we are dealing with a general-

purpose technology and trying to fit it into existing categories doesn’t do it justice. It also took many 

years for patent law to adapt to software. The means should also be interpreted together with an 

essential element of the invention and while it seems clear that the CAD files will result in printing a 

final object that consists of the fully realized inventive concept, there is not a clear-cut answer to the 

question if it relates to an essential element of the invention as such. For now, I can only conclude that 

it is questionable whether the CAD files qualify as means relating to an essential element of the 

invention in the context of indirect patent infringements. 

 

IV.2.b. Moral element 
 
When we take a further look at the indirect infringement test we see that a moral element is also 

required. The person that is supplying the means relating to an essential element of the invention must 

know or it should be obvious that those means are suitable and intended for putting the invention into 

effect. Are the CAD files that the CAD model maker is sharing online ‘suitable’ means that allow for 

putting the invention into effect? On the one hand, the CAD file will give the person downloading it 

all that’s needed to send it to his 3D printer and print the actual patented product. Most authors will 

say that it’s possible to print intricate and fully assembled complex items with a 3D Printer.364 Indeed, 

there are many examples of 3D printed objects with movable functional parts.365 However, it’s 

necessary to underline that it will depend on the degree of complexity and on the specific technology 

																																																								
363  C. HANSEN and LICHT, B.R., “A method for the manufacture of a plastics product and a product made by 

the method”, WO2014005591 A1, filed 1 July 2013, 
http://www.google.com/patents/WO2014005591A1?cl=en; C. RYAN and M. VONGARAMVILAI, “Mass 
Customization – Brought To You By 3-D Printing”, Law360, 7 January 2015, 
http://www.velaw.com/uploadedFiles/VEsite/Resources/MassCustomizationBroughtToYouBy3DPrintingL
aw360Jan072015.pdf; C. CHUNDURI, “3D Printing, Value Chain and Lawyers”, BrandedNoise, 10 March 
2014, https://brandednoise.com/2014/03/10/3d-printing-value-chain-and-lawyers. 

364  M. WEINBERG, “When 3D printing and the Law Get Together, Will Crazy Things Happen?” in B. VAN 
DEN BERG, S. VAN DER HOF and E. KOSTA (eds.), 3D Printing: Legal, Philosophical and Economic 
Dimensions, The Hague, Springer, 2016, 13. (“Instead of having to print individual parts and have a person 
assemble them, a 3D printer can print the object already assembled”); Skadden LLP, “Intellectual Property 
Issues Stacking Up for 3-D Printing”, Skadden, 2 October 2014, 
https://www.skadden.com/insights/intellectual-property-issues-stacking-3-d-printing (“Highly intricate and 
complex objects emerge fully assembled, complete with moving parts or hinges”).  

365  Someone wanted to test 3D Printing’s potential to produce complex, mechanical parts fully assembled and 
created the ’28-geared cube’ with 28 movable gears. See: http://www.instructables.com/id/3D-printing-
moving-parts-28-Geared-Cube. 
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used. In most cases you will still have to print the complex parts seperately and assemble them later 

and this will require considerable technical expertise and accompanying technical drawings. 366 

Alhough there are already 3D printers that use a technique that allows printing the object in one part 

by adding a “support material”.367 Removing that support material with a solvent results in the 

assembled object. Of course, for a patented invention like the Haberman baby feeder cup and similar 

patented products that are less complex, it’s clear that downloading the CAD file provides the end user 

with the suitable means to make the patented product. The CAD model maker will know or it will be 

obvious that by uploading the CAD file he is providing somebody with the suitable means for those 

easy-to-make patented products. Although we added some nuance, in general, the CAD file will 

provide a person with suitable means that allow for putting the invention into effect. 

 

The CAD model maker knows or it will be obvous that he is providing means that could be used to 

make the invention. But does he also know or is it obvious that the uploaded CAD files would be 

intended to be used in a way that infringes the patent of the patent holder? While it seems clear in 

many cases that downloading a CAD file of a patented product will be used for 3D printing, there are 

other possibilities e.g. viewing the model to study the patented product from all sides. It doesn’t matter 

if it will be actually used for an infringing purpose or not. This will have to be looked at on a case-by-

case basis.  

 
IV.3.   Private & Non-Commercial Use Exception 
 
 
If it amounts to an indirect infringement then it seems unlikely that the Private & Non-Commercial 

Use Exception will apply to the activity of a CAD model maker that is sharing the CAD file online.368 

The acts done in the private sphere and for non-commercial purposes are exempted from patent 

infringement. Sharing it online and allowing numerous people to download it will not be seen as an act 

done in the private sphere. Some designers even sell their CAD model on the website of an online 

marketplace (e.g. Shapeways).  
 
 
    V. Hosting a CAD file 
 

Is there a patent infringement if an ISP hosts a CAD file of a patented product online without the 

right holder’s consent?  

																																																								
366  BELLARDINI, NORRGARD and MINSSEN, 864. 
367  A. CASSAIGNAU, “3D Printing Uses: functional parts”, Sculpteo, 26 August 2015, 

http://www.sculpteo.com/blog/2015/08/26/3d-printing-uses-functional-parts. 
368  This is provided in Article 31 (a) CPC (Article 27 (a) of 89/695/EEC); Article 27 (a) UPCA and Article 

XI.34 (1) (a) CEL. 
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V.1.         Direct Infringement 
 

The ISP’s are allegedly directly infringing because by hosting the uploaded CAD file they ‘offer’ or 

‘put on the market’ a product, which is the subject matter of the patent for which the patent holder did 

not give an authorization.369 However, since this can also be situated in the pre-printing phase, I can 

once again refer to what is discussed above regarding a ‘product which is the subject matter of the 

patent’ (supra, ‘Creating a CAD model’). It’s questionable whether the CAD file can be considered a 

product which is the subject matter of the patent. The ISP’s that are hosting a CAD file are therefore 

not directly infringing.  

 

V.2.         Indirect Infringement 

 
Just like we saw in the contex of Copyright (supra), the UGC website, the index website facilitating 

P2P sharing and the Internet access provider might be seen as contributing to the infringing acts of 

others. They’re hosting the content on their website or are at least providing internet users access to 

the content. These internet users might then use the CAD file to 3D print a patented product. It’s still 

questionable whether the CAD file can be seen as means, but you could say that these intermediaries 

are supplying or offering to supply. However, it will also be difficult to prove the moral element. 

Certainly because Article 15 of the E-Commerce Directive and Article XII. 20 CEL specifically 

provide that there’s no general obligation to monitor.  

 

Even if liability can be found, then there’s still the liability exemption for hosting providers. Belgium 

has transposed Article 14 of the E-Commerce Directive into Article XII. 19 CEL. The service 

providers that provide an information society service that consists of the storage of information 

provided by a recipient of the service can avoid liability on condition that they do not have actual 

knowledge of the illegal content or if they act expeditiously to remove or disable access to the content 

once they obtain such knowledge or awareness. Contacting the website will have the effect that they 

have actual knowledge and that they will take down the content once they have established that it 

infringes a copyright. The ISP’s can not be held liable then.  

 

 

 

 

 

																																																								
369  Article 29 CPC (Article 25 of 89/695/EEC); Article 25 UPCA; Article XI.29 (1) (a) CEL. 
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    VI. 3D Printing  

 
Is there a patent infringement if someone 3D prints a CAD file of a patented product without the 

right holder’s consent? 
 

 
VI.1.         Direct Infringement 
 

VI.1.a. The Home User 
 
In the printing phase it’s clear that the home user is making a product which is the subject matter of 

the patent. The home user has downloaded the CAD file and is printing it at home, creating a physical 

object that is identical to the patented product and has the same technical character. Not every 

technical feature as described in the patent claims has to be present. The Belgian Court of Cassation 

has stated that it suffices if the essential elements can be found in the product. These would be the 

elements that inevitably contribute to the technical function of the invention from the viewpoint of a 

skilled person and as described in the patent claims. The comparison will not be made between the 

object being marketed by the patentee and the alleged infringing product, but between the text of the 

patent claims and the alledged infringing product.370 As mentioned earlier, this essential-elements test 

that is also used by the Court of Cassation in the Liposuction case has been heavily criticized and even 

called anachronistic when compared to the neighbouring countries.371  

 

Another consequence of this case seems to be that when an essential element that can be found in the 

patent claim was modified in the alleged infringing product, this can be ignored if it’s only superficial 

or incidental.372 Even if there are incidental changes and it’s not totally identical, it will still be very 

likely that this is a clear direct infringement. Consequently, a different manufacturing technique or 

using different materials do not seem to change anything about that.  

 

If home user didn’t obtain the required authorization from the patent holder, then this will likely 

amount to a direct infringement. It should be noted that even though a direct infringement seems like a 

successful action in the post-printing phase, this does not mean that it will be easy to track down and 

control these infringements.373 Furthermore, since we are dealing with a home user, these acts might be 

exempted again (infra).  

																																																								
370  DE JONG and NEEFS, 246. 
371  Cass. 3 februari 2012, TBH 2013, 281, noot C. DEKONINCK, “Over Cijfers en Letterlijke inbreuken”; DE 

JONG and NEEFS, 253.  
372  DE JONG and NEEFS, 253; Cass. 3 februari 2012, TBH 2013, 283, noot C. DEKONINCK, “Over Cijfers en 

Letterlijke inbreuken”. 
373  BELLARDINI, NORRGARD and MINSSEN, 864. 
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VI.1.b. The 3D Printing Service 

 
The 3D printing services are making the 3D printed objects upon the customer’s request. They print 

the objects and ship them to the customers. The activity can be seen as the making of a product which 

is the subject matter of the patent just like we discussed above. However, the difference here is that 

they are doing this upon the customer’s request. Here we can make the analogy with what we 

discussed in the context of copyright (supra). It’s likely that the fact that it’s done upon the customer’s 

request will be a decisive factor to conclude that it’s actually the customer that is directly infringing. If 

we extend this to the field of patents then the one who is directly infringing is the one who’s making 

the patented product or the one that designates someone to make the patented product. However, the 

print shop is supplying the machines and materials so we can examine if their acts amount to an 

indirect infringement and consequently, if there is a contributory liability (infra). An injunction against 

the 3D printing service as an intermediary will be possible either way.  

 

VI.2.         Indirect Infringement 

 

VI.2.a. The 3D Printing Service 

 
The requirements of the indirect infringement test are provided in Article 30 CPC and Article 26 

UPCA.We mentioned earlier that patent law is the only IP right in Belgium that has a specific 

provision on indirect infringement and contributory liability. This is provided in Article XI. 29 (2) 

CEL.374 The indirect infringements result in a secondary or contributory liability.  

 

We are primarily dealing with online 3D Printing Services, unlike brick and mortar print shops. This 

complicates our analysis. While you could imagine a situation of a print shop where the customer can 

make use of the 3D printers to print an object, the online 3D printing services (e.g. Shapeways, 

i.materialise) will not be providing any tangible means that allow the customer to infringe on a 

patented product. On the contrary, they’re providing a service since they print the object and ship it to 

the customer. This should be distinghuised from the brick and mortar print shops that supply the 

means (i.e. the machines and materials) but where it’s the customer that has to put in the effort of 3D 

printing. They can certainly be seen as aiding and abetting the infringement of a patented product in a 

way. However, they’re providing a service and not supplying means that can functionally interact with 

an essential element of the invention in realizing or helping to realize the protected inventive 

																																																								
374  You can also see Article 26 of 89/695/EEC (old article 30 CPC). 
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concept.375 It will therefore be difficult to maintain that there is an indirect infringement. Altough, in 

Belgium the Court held that the rationale of Article XI. 29 (2) CEL is to prevent third parties to unduly 

benefit from the new market (the aftermarket or captive market) that’s created as a result of the 

invention.376 However, they also decided that there mere taking advantage of the new market that is 

created is not sufficient in itself to constitute an indirect infringement.  

 

When it comes to the moral element it should be noted that even when we’re dealing with a brick and 

mortar print shop that’s providing the means, then it’ll still be questionable whether they meet the 

knowledge requirement. In a way, the 3D Print shops will know that the 3D printer is suitable to print 

infringing objects apart from the non-infringing printouts. The Court of Appeal held that it doesn’t 

matter if the means can also be used for other non-infringing actievities.377 However, the 3D Printing 

Service will not be monitoring all the orders they receive to see if they are infringing or that the 

customers have obtained the authorization. This can’t be expected from them. In some cases it will be 

‘self-evident’ that it would be intended for an infringement if the supplier suggested such a use.378 

There is a broad margin of appreciation but it will therefore be unlikely except in certain specific 

circumstances, that they can be seen as having knowledge of the fact that customers intended to use 

the 3D printer for printing an infringing patented product.379  It will be up to a judge to decide and will 

depend on circumstantial evidence but it seems unlikely that a court will conclude that there’s 

contributory liability in this case. The patent holder won’t be able to rely on an indirect infringement 

against the 3D print shops and certainly not against the online 3D printing services.  

 

This does not mean that there’s nothing the patent holder can do against a 3D Printing Service that is 

intentionally aiding and abetting an infringement. Just like we discussed in the context of Copyright, 

there are multiple strategies. Article XI. 60 (1) CEL juncto Article XV. 103 (1) CEL provides that any 

malicious or fraudulent patent infringement shall constitute an offence of counterfeiting. Article XV. 

69 CEL provides that the general rules of the Criminal Code apply to the infringements that are 

considered criminal offences.380 Consequently, contributory liability can be found for those who have 

supplied the means that were used to commit a criminal offence, knowing that it would serve that 

purpose.381 It can also be found for those that have participated in commiting a criminal offence in a 

																																																								
375  K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: 

koffiedik of klare wijn?", IRDI 2006, 104 and 108. 
376  (Ibid.), 108.  
377  K. ROOX en C. DE PRETER, “Onrechtstreekse octrooi-inbreuk naar Belgisch recht na het Senseo-arrest: 

koffiedik of klare wijn?", IRDI 2006, 108. 
378  AIPPI Report Contributory Infringement Belgium, 355; See similarly in Germany: Deckenheizung, BGH X 

ZR 153/03, 13 June 2006. 
379  E. DE GRYSE, “Straffe koffie (met een laagje schuim)!”, Ing. Cons. 2006, p. 541. 
380  The article refers to Book 1 of the Criminal Code of Belgium which contains the general rules on criminal 

offences and their sanctions. 
381  Article 67 of the Criminal Code.  



	

	 	 	 84 

direct way or have aided in such a way that without that aid the criminal offence couldn’t have been 

commited.382  

 

Issuing an injunction within the meaning of Article 11 of the Enforcement Directive against the print 

shop as an intermediary will also still be possible regardless of the liability question and intention. In 

Belgium, this civil remedy is provided in art. XI. 334 (1) CEL for patents. Article XVII. 14 (2) CEL 

allows patent holders to request the President of the Commercial Court residing in the territory of a 

court of appeal to issue a Cease and Desist order against the 3D Printing Service.383 The patent holder 

can also rely on the general principles of tort law laid down in the Civil Code with regards to the civil 

liability for contributory infringement.384 You can also ook at the general provisions of unfair trade 

practices in the Belgian fair trade practices law, which can be found in Book VI CEL. Furthermore, 

it’s clear that the 3D Printing Services will have strict Terms and Conditions, statements, waivers and 

disclaimers, including a unilateral assignment of liability. 

 

VI.3.         Private & Non-Commercial Use Exception 

 

VI.3.a. The Home User 
 
It seems likely that the Private & Non-Commercial Use Exception will apply to the activity of a home 

user that obtained the CAD file and prints it with his 3D Printer.385 The acts done in the private sphere 

and for non-commercial purposes are exempted from patent infringement. The two cumulative 

conditions must be satisfied. It is unclear if the fact that it is unlawful content that’s dowloaded from 

an illegal source, for which the right holder did not give an authorization, will have any influence on 

benefitting from the Private & Non-Commercial Use Exception in the context of patents. 

 

VI.3.b. The 3D Printing Service 

 
It’s clear that the acts of the 3D Printing Service are not done in the private phere nor are they done for 

non-commercial purposes. The 3D Printing Service is a business, mostly online, aimed at providing 

services and making profit.  

 
																																																								
382  Article 66 of the Criminal Code.  
383  Art. 574(15) juncto Art. 633 quinquies Judicial Code; H. DE BAUW and A. TALLON, “Enforcement” in G. 

STRAETMANS and J. STUYCK, Commercial Practices, Gent, Larcier, 2015, 243. 
384  Article 1382 of the Civil Code; Code Civil (French); Burgerlijk Wetboek (Dutch); B. MICHAUX, G. 

PHILIPSEN, C. EYERS, N. D’HALLEWEYN, M. DEMEUR and E. DE GRYSE, “The Liability for 
Contributory Infringement of IPRs. Report Q 204 in the name of the National group BNV-BIE/ANBPPI”, 
ICIP 2008, 351. 

385  This is provided in Article 31(a) CPC (Article 27(a) of 89/695/EEC); Article 27(a) UPCA and Article 
XI.34(1)(a) CEL. 
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Chapter 5. Trade Marks 
 

 

 

 

* 386                 
 

§1. 3D PRINTING IMPLICATIONS ON TRADE MARKS 
 

    I. A Belgian-European Perspective 
 

 

 

 

I. 1.   The current European Trade Mark System 
 

The Community Trade Mark Regulation was recently amended by Regulation (EU) 2015/2424, which 

came into force on 23 March 2016.387 We now refer to it as the European Union Trade Mark 

Regulation (EUTMR).388 The reforms also resulted in the new Trade Mark Directive 2015/2436 

(TMD) that replaces Directive 2008/95/EC.389 The TMD came into force on 13 January 2016 and must 

be transposed into national law by the Member States by 14 January 2019. The EUTM system was 

created in 1994 and is a dual system that consists of the EUTM system and the national systems of EU 

Member States. There are two options to register a trade mark in the EU. You can register a trade 

mark at the domestic level or at the EU level as a European Union Trade Mark (EUTM). The latter can 

be registered at the European Union Intellectual Property Office (EUIPO) in one single registration 

that confers protection in all the 28 EU Member States. You can also opt for both protections since 

these trade marks coexist and are complementary.  

																																																								
386  LINDSAY ROTHROCK said this in an interview with Design News. She is an American trade mark attorney 

with Benesch, Friedlander, Coplan & Aronoff LLP in Indianapolis; 
(http://www.designnews.com/author.asp?section_id=1386&doc_id=278875). 

387  Regulation (EU) 2015/2424 of the European Parliament and of the Council of 16 December 2015 amending 
Council Regulation (EC) No 207/2009 on the Community trade mark and Commission Regulation (EC) No 
2868/95 implementing Council Regulation (EC) No 40/94 on the Community trade mark, and repealing 
Commission Regulation (EC) No 2869/95 on the fees payable to the Office for Harmonization in the 
Internal Market (Trade Marks and Designs), OJ L 341, 24 December 2015, p. 21–94 [hereinafter EU Trade 
Mark Regulation or EUTMR]. 

388  Council Regulation (EC) No 207/2009 of 26 February 2009 on the European Union trade mark. 
389  Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate 

the laws of the Member States relating to trade marks, OJ L 299, 8 November 2008, 25-33 [hereinafter 
Trade Mark Directive 2008/95/EC]; Directive (EU) 2015/2436 of the European Parliament and of the 
Council of 16 December 2015 to approximate the laws of the Member States relating to trade marks, OJ L 
336, 23 December 2015, p. 1–26 [hereinafter Trade Mark Directive or TMD]. 

‘Anyone with a smartphone can scan an object and create a CAD 
file out of it complete with trademark logo and it can be printed 
by anyone, using really shoddy material, so people would not 
necessarily know that it's not a genuine product, which can 

undermine the value and the reputation of the brand.’ 
	

LINDSAY ROTHROCK 
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I. 2.   The system at a domestic level: Belgium  
 

There are two ways to protect a trade mark in Belgium: you can register a EUTM at EU level (supra) 

or register a Benelux Trademark with the Benelux Office For Intellectual Property (BOIP). For the 

latter the relevant legislation will be the Benelux Convention on Intellectual Property (BCIP).390 This 

provides an identical system for Belgium, the Netherlands and Luxembourg. In 1989 the laws 

governing national trade mark registration in the EU were first harmonised. Thanks to that 

harmonization of substantive law there’s great similarity in the concepts, terminology and 

requirements. The BCIP contains the implementation of Directive 2008/95/EC.391 Now that the new 

Directive 2015/2436 has come into force, the provisions will need to be transposed. The fact that many 

provisions of the BCIP are the implementation of Directive 2008/95/EC means that they have to be 

interpreted in light of this Directive and that the national courts, including the Benelux Court of 

Justice, can refer questions to the CJEU. A dispute concerning a EUTM must be brought before the 

President of the Commercial Court of Brussels.392 

 

This allows us to use a European approach for our analysis. Therefore, we will mainly opt for a EU 

Trade Mark perspective and use the Trade Mark Directive (TMD). 

 

§2. 3D PRINTING AND TRADE MARK INFRINGEMENTS 

 

    I. Introduction: 3D Printing and Trade Mark Piracy 
 

Trade marks will also be able to feel the disruptive effects of the 3D printing technology.393 It’s well 

established that 3D shapes can be trade marked.394 Consequently, in the context of 3D printing, trade 

mark related issues could arise concerning these trade marked shapes. Think about the typical Coca 

Cola bottle that has a distinctive shape and is protected as a trade mark.395 This can now easily be 

printed and used. Not only the shapes, also the 2D marks could be applied to 3D printed objects. 

Picture a 3D printed coffee mug to which the Coca Cola logo is added en then sold. It’s also possible 
																																																								
390  Benelux Convention on Intellectual Property (Trademarks and Designs) of February 25, 2005 [hereinafter 

BCIP]; The spelling used in this work is based on the usage in the legislation so ‘Trademark’ is used when 
referring to the BCIP, ‘Trade Mark’ is used when referring to the TMD or EUTMR and in general.  

391  Directive 2008/95/EC of the European Parliament and of the Council of 22 October 2008 to approximate 
the laws of the Member States relating to trade marks, OJ L 299, 8.11.2008, p. 25–33. 

392  Article 574 (11) and (14) juncto Article 633quinquies Judicial Code.  
393  D. DESAI and G. MAGLIOCCA, 1691. 
394  See the broad definition in Article 15.1 TRIPS; There is some discussion on the refusal grounds. See, for 

example, the recent KitKat case: Judgment of 16 September 2015, Société des Produits Nestlé SA v 
Cadbury UK Ltd, C-215/14, ECLI:EU:C:2015:604. 

395  Altough their recent attempt to register a bottle without their typical contour fluting was held not to have 
the required distinctive character though. See Judgment of the General Court of 24 February 2016, The 
Coca Cola Company v OHIM, T-411/14, ECLI:EU:T:2016:94.  
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to make 3D versions of 2D marks. Counterfeiting marks is made easy. Imagine scanning and printing 

a mark like the famous Chanel medaillon or the Mercedes hood emblem and using it on goods.396 

Apart from worrying about consumer confusion, the dilution of their brand might prove to be one of 

the biggest worries for mark owners. It could be that the trade mark is applied to a third party product. 

The use of a trade mark on unrelated goods can then result in the blurring of the market. The Trade 

mark counterfeiters might also try to free ride on their reputation.397 It’ll be easier than ever to produce 

goods that are almost identical to those of the mark owner.  

 

    II. Trade Mark Infringements 
 

The trade mark owner has the exclusive right in the mark and is entitled to prevent third parties that do 

not have his consent to use his trade mark in the course of trade in the following situations:398 
 

— Using an identical sign on identical goods (the so-called ‘double identity’ provision)399;  

— Using an identical/similar sign on identical/similar goods where there is a likelihood of 

confusion400;  

— Using an identical/similar sign without due cause which takes unfair advantage of (‘free 

riding’), or is detrimental to, the distinctive character (‘dilution’) or the repute (‘tarnishment’) 

of a trade mark with a reputation.401 
 

The implementation of Article 10 (6) TMD is not part of harmonized EU law.402 Therefore we can look 

at the Benelux trademark system for this specific situation since the Benelux Member States chose to 

implement this. Article 2.20 (1) (d) BCIP provides that the trademark owner can prohibit third parties 

that do not have his consent from: 

— Using a sign for other purposes than distinguishing the goods or services, where use of the 

sign without due cause would take unfair advantage of or be detrimental to the distinctive 

character or the repute of the trademark. 
 

																																																								
396  E. SONMEZ, “Cottage Piracy, 3D Printing, and Secondary Trademark Liability: Counterfeit Luxury 

Trademarks and DIY”, University of San Francisco Law Review 2014, 762 [hereinafter E. SONMEZ]; A. 
SCARDAMAGLIA, “Flashpoints in 3D Printing and Trade Mark Law”, Journal of Law, Information and 
Science 2015, 46 [hereinafter SCARDAMAGLIA]. 

397  E. SONMEZ (supra note 400), 758.  
398  C. SEVILLE, “EU Intellectual Property Law: Exercises in Harmonization” in A. ARNULL and D. 

CHARLMERS (eds.), The Oxford Handbook of European Union Law, Oxford, Oxford University Press, 
2014, 699. 

399  Article 10 (2) (a) TMD; Article 9 (2) (a) EUTMR; Article 2.20 (1) (a) BCIP.  
400  Article 10 (2) (b) TMD; Article 9 (2) (b) EUTMR; Article 2.20 (1) (b) BCIP. 
401  Article 10 (2) (c) TMD; Article 9 (2) (c) EUTMR; Article 2.20 (1) (c) BCIP;  

A. BAILEY, “Trade mark functions and protection for marks with a reputation”, Journal of Intellectual 
Property Law & Practice 2013, 872-873 [hereinafter A. BAILEY]. 

402  See Recital 18 Trade Mark Directive 2015/2436; Judgment of 21 November 2002, Robelco NV v Robeco 
Groep NV, C-23/01, ECLI:EU:C:2002:706.  
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It is important to note that this article also applies outside the course of trade, as opposed to the 

situations in the harmonized articles (supra).  
 

    III. Creating a CAD file 
 

Is there a trade mark infringement if someone decides to create a CAD model featuring a trade mark? 
 

 

The CAD model maker that’s creating a CAD file representation of a 3D mark could be seen as 

‘using’ the 3D mark.403 He could also be incorporating other trade mark signs than 3D marks in the 

CAD model. However, it is clear from the start that this will not be taking place in the course of trade. 

Creating a CAD file can be situated in the private sphere. It doesn’t take place in the context of a 

commercial activity with a view to economic advantage but is a private matter.404  Therefore, we can’t 

apply the provisions of Article 10 (2) (a), (b) and (c) TMD. 

 

For the Benelux trademark system we can look at Article 2.20 (1) (d) BCIP since this can be applied to 

situations outside the course of trade. The four conditions in the article have to be cumulatively 

fulfilled.  

— Using a sign; 

— For other purposes than distinguishing the goods or services; 

— Without due cause; 

— Be detrimental to the distinctive character (dilution); be detrimental to the repute of the 

trademark (tarnishment); take unfair advantage (free riding). 

 

The CAD model maker is actively using the 3D shape mark or another mark, although not in a 

commercial context. It questionable whether there is a ‘due cause’ in the situation of the CAD model 

maker. The CJEU has stated that under Article 10 (2) (c) TMD this concept of ‘due cause’ may also 

relate to the subjective interests of a third party.405 Even if the CAD model maker has a subjective 

interest, it’s still highly unlikely that in the pre-printing phase and before it’s shared or even seen by 

anyone else but himself this would lead to dilution (there’s no potential exposure to a consumer so the 

																																																								
403  See Article 10 (3) TMD and the non-exhaustive list with modes of uses (“in particular”). 
404  Judgment of 12 November 2002, Arsenal Football Club plc v Reed, C-206/1, ECLI:EU:C:2002:651, 

paragraph 40; Judgment of 11 September 2007, Céline SARL v Céline SA, C-17/06, ECLI:EU:C:2007:39, 
paragraph 17; Judgment of 23 March 2010, Google France and Google Inc. v Louis Vuitton Malletier SA et 
seq., C-236/08 to 238/08, ECLI:EU:C:2010:159, paragraph 50 [hereinafter Google France and Google v 
Louis Vuitton et al.].  

405  This was an interpretation of ‘due cause’ under Article 5(2) Directive 89/104 now Article 10(2)(c) 
Directive 2015/2436; Judgment of 6 February 2014, Leidseplein Beheer BV and Hendrikus de Vries v Red 
Bull GmbH and Red Bull Nederland BV, C-65/12, ECLI:EU:C:2014:49, paragraph 45; N. SMITH, “Red 
Bull v The Bull dog: ‘due cause’ in trade mark infringement”, Journal of Intellectual Property Law & 
Practice 2014, 621.  



	

	 	 	 89 

mark doesn’t even get the chance to blur markets and have an influence on the immediate association 

upon the public mind406), tarnishment (the trade mark’s power of attraction can’t be reduced because it 

just isn’t perceived by the public in any way407) or free riding (there doesn’t seem to be an apparent 

advantage at this stage for the CAD model maker thus no exploitation on the coat-tails of a mark408).  
 

In the end, it’s clear that the situation where the CAD model maker is simply designing a 3D model 

and affixing the 3D sign to that digital model in the private sphere will not be problematic.409  

 

    IV. Sharing a CAD file 
 

IV. 1.   Trade Mark Directive Provisions 
 

A quick search on Thingiverse shows that numourous CAD files have been uploaded of, for example, 

Coca Cola bottles (a 3D sign)410, printable logo emblems411, the Coco Chanel bag keyring412, a Chanel 

logo shaped cookie cutter413 and more. It’s still questionable whether sharing the CAD file can be seen 

as using a sign ‘in the course of trade’ in these situations. The CAD model makers that share their 

files on Thingiverse do not seek any renumeration for it in return. The situation is different when we 

look at the online marketplaces where the CAD model maker does sell his model and the 3D printing 

service prints it (e.g. Shapeways). We can try to analyze some of the situations under the provisions of 

Article 10 (2) TMD where the CAD model maker is purely sharing the CAD file and where he is 

selling the CAD file.  

 

 

IV.1.a.  Double Identity (Article 10 (2) (a) TMD) 
 

The ‘double identity’ provision of Article 10 (2) (a) TMD provides that the trade mark owner can 

prevent all third parties that do not have his consent from using in the course of trade, relating to 

goods or services, any sign that is identical with the trade mark and is used in relation to goods or 

services which are identical with those for which the trade mark is registered.  
 

— Using  

																																																								
406  Judgment of 27 November 2008, Intel Corporation Inc. v CPM United Kingdom Ltd., C-252/07, 

ECLI:EU:C:2008:655, paragraph 29.  
407  Judgment of 18 June 2009, L’Oréal SA v Bellure NV, C-487/07, ECLI:EU:C:2009:378, paragraph 40.  
408  (Ibid.), paragraph 41. 
409  SCARDAMAGLIA (supra note 400), 46. 
410  Thingiverse, “Original Coke Bottle Set”, http://www.thingiverse.com/thing:223223 (Last visited on 16 May 

2016). 
411  See for example: Thingiverse, “Gucci Emblem”, http://www.thingiverse.com/thing:737742; Thingiverse, 

“Mercedes logo”, http://www.thingiverse.com/thing:114008. 
412  Thingiverse, “Coco Chanel Bag Keyring”, http://www.thingiverse.com/thing:866094. 
413  Thingiverse, “Chanel Cookie Cutter”, http://www.thingiverse.com/thing:234222. 
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— In the course of trade 

— An identical sign 

— in relation to goods or services which are identical with those for which the trade mark is 

registered 
 

In many of these examples it’s clear that he is ‘using’ an alleged identical sign when he’s copying the 

protected shape by 3D scanning or using the logo in his model. The question remains however if he’s 

using it ‘in the course of trade’. Most of the time uploading a CAD model will not take place in the 

context of a commercial acitivity with a view to an economic advantage.414 However, someone might 

upload it to Shapeways and sell it there. The printout (printed by Shapeways) will then be sold while 

he gets renumerated for it. Furthermore, if the trade mark proprietor wishes to succeed in a claim 

under Article 10 (2) (a) TMD then he will also have to show that it affects or is liable to affect one of 

the functions of his trade mark (e.g. origin function, advertising function, investment function, 

communication function).415 It’s unsure whether the average consumer will be able to ascertain that the 

goods come from a third party when they’re uploaded on Shapeways.416 

 

The CJEU stated that a sign is ‘identical’ with the trade mark where it reproduces, without any 

modification or addition, all the elements constituting the trade mark or where, viewed as a whole, it 

contains differences so insignificant that they may go unnoticed by an average consumer.417 If the 

CAD model maker used a 3D scan he might be able to create an identical representation, however, we 

must not forget that it’s still another medium. A file that encompasses the digital representation of the 

shape mark in a wireframe CAD model will likely not be a difference so insignificant that it’ll go 

unnoticed by the average consumer. Furthermore, is using the sign for a CAD model the same as using 

it ‘in relation to goods or services which are identical with those for which the trade mark is 

registered’? This seems difficult to assess in the pre-printing phase. You could look at the intended 

result (the printout) and see if the category of those goods are identical. However, at this point it 

relates to a virtual CAD model so it seems unlikely that this will be identical.  

 

In conclusion, it’s unlikely that the trade mark proprietor will succeed in a claim under Article 10 (2) 

(a) TMD. 

 

IV.1.b.  Likelihood of Confusion (Article 10 (2) (b) TMD) 

																																																								
414  Judgment of 12 November 2002, Arsenal Football Club plc v Reed, C-206/1, ECLI:EU:C:2002:651, 

paragraph 40; Judgment of 11 September 2007, Céline SARL v Céline SA, C-17/06, ECLI:EU:C:2007:39, 
paragraph 17; Google France and Google v Louis Vuitton et al., paragraph 50. 

415  A. BAILEY (supra note 405), 867. 
416  Google France and Google v Louis Vuitton et al., paragraph 84. 
417  Judgment of 20 March 2003, LTJ Diffusion SA v Sadas Vertbaudet SA, C-291/00, ECLI:EU:C:2003:169, 

paragraph 53.  
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While it was questionable whether the digital CAD file that uses the sign can be seen as identical, it 

may be seen as similar. The claimant must establish a likelihood of confusion between the sign and the 

mark. The CJEU held that this must be appreciated globally, taking into account all relevant factors to 

the circumstances of a case.418 This means that it will adversely affect the origin function and thus can 

be described as “the risk that the public might believe that the goods or services in question come from 

the same undertaking or, as the case may be, from economically-linked undertakings”.419 It’s unsure 

whether the public will be confused about the origin once the line starts fading between the maker 

community and the big trade mark owners. For trade mark owners, more engagement with the 3D 

printing community could be beneficial and a way to make sure that CAD files of superior quality are 

being shared or sold, however this strategy could give rise to a likelihood of confusion.   

 

The sign has to be used in relation to goods or services which are identical with/similar to the goods 

or services for which the trade mark is registered. The CJEU held that all the relevant factors relating 

to those goods or services themselves should be taken into account (e.g. their nature, their intended 

purpose, their method of use and whether they are in competition with each other or are 

complementary).420 However, you can use the digital CAD file to view the representation or send the 

instructions to the 3D printer. The digital representation of a Coca Cola bottle within is not physical 

and doesn’t serve the same purpose. It can’t be used in the same way as the actual bottle. The virtual 

CAD file in the pre-printing phase will be different from a physical object when it comes to the nature, 

intended purpose and method of use.  

 

Also here one of the major obstacles remains whether the uploader of a CAD file can be seen as using 

the sign in the course of trade. Most of the CAD files will not be shared online for commercial 

purposes. On the contrary, they may want to stimulate Open Design. However, in the situation of an 

online marketplace such as Shapeways that may be different. 

 

In conclusion, a likelihood of confusion could exist but the sign isn’t used in relation to identical or 

similar goods for which the trade mark is registered. It is unlikely that the trade mark proprietor will 

succeed in a claim under Article 10 (2) (b) TMD. 

 

IV.1.c.  Marks with a reputation (Article 10 (2) (c) TMD) 
 

																																																								
418  Judgment of 11 November 1997, Sabel BV v Puma AG, C-251/95, ECLI:EU:C:1997:528, paragraph 22. 
419  Judgment of 29 September 1998, Canon Kabushiki Kaisha v Metro-Goldwyn-Mayer Inc., C-39/97, 

ECLI:EU:C:1998:442, paragraph 29. 
420  (Ibid.), paragraph 23. 
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A more extensive protection is provided in Article 10 (2) (c) TMD for the marks with a reputation. In 

particular these requirements must be satisfied in order for the use of a sign to infringe:421 
 

— The trade mark must have a reputation in the relevant territory; 

— The use of the sign complained of must give rise to a ‘link’ between the sign and the trade 

mark in the mind of the average consumers even if they don’t confuse them; 

— The existence of one of these three must be established: dilution, tarnishment or free riding; 

— The use of the sign is without due cause; 

— Used in the course of trade 
 

Here it doesn’t matter if the sign is used in relation to identical or similar goods for which the trade 

mark is registered or not. The virtual CAD model encompassing a sign can certainly at least give rise 

to a ‘link’ in the mind of the average consumer between the sign used there and the trade mark.422 For 

example, the digital representation of the Coca Cola bottle (3D sign) in the pre-printing phase uses an 

identical sign but will be different from the physical object when it comes to the nature, intended 

purpose and method of use. However, while the average consumer will not confuse the actual bottle 

with a digital representation, they can still ‘link’ the two together.  

 

Using the sign must take unfair advantage of (free riding), or be detrimental to, the distinctive 

character (dilution) or the repute of the trade mark (tarnishment). Establishing one of these is 

sufficient. For example, someone has uploaded the CAD file of the Mercedes Benz Star emblem on 

Shapeways and sells it.423 This is certainly a trade mark with a reputation. Websites like Shapeways 

and Sculpteo give model makers a change to set up a shop and sell their designs on the website.424 

Depending on the design and materials Shapeways gives them a base price. The shop owners then 

decide what the markup over that price will be. That markup percentage of the sale price will then be 

periodically paid to them.425 This is an example of sharing the CAD model in the course of trade. It 

can be seen as taking place in the context of a commercial acitivity with a view to an economic 

																																																								
421  Judgment of 27 November 2008, Intel Corp Inc v CPM United kingdom, C-252/07, ECLI:EU:C:2008:655; 

A. BAILEY (supra note 405), 872. 
422  Judgment of 23 October 2003, Adidas-Salomon AG and Adidad Benelux v Fitnessworld Trading, C-408/01, 

ECLI:EU:C:2003:582, paragraph 29-30. 
423  See: Shapeways, “Mercedes Benz Star / Spare part”, 

http://www.shapeways.com/product/WCQNXWU86/mercedes-benz-star-spare-part. 
424  T. RAYNA and L. STRIUKOVE, “The Impact of 3D Printing Technologies on Business Model Innovation” 

in P. BENGHOZI, D. KROB, A. LONJON and H. PANETTO (eds.), Digital Enterprise Design & 
Management: Proceedings of the Second International Conference on Digital Enterprise Design and 
Management DED&M 2014, Cham, Springer, 2014, 124-125. 

425  M. FLEMING, “The Ultimate 3D Printing designer’s guide to opening and profiting from a Shapeways 
shop”, 3DPrinter.net, 10 July 2012, http://www.3dprinter.net/shapeways-shop-profit-guide. 
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advantage.426 Altough, you could argue that it’s not digital CAD files but physical 3D printouts that are 

being sold (the actual physical hood emblem) and that you need to look at it from the point of view of 

the result. In that scenario, the printout physical hood emblem would be identical or similar goods for 

which the trade mark is registered as opposed to in the previous situations. However, we will examine 

that situation further when we talk about 3D Printing (infra). Still, even though an actual physical 

object (the printout) is marketed, you could say that he’s making money from the CAD file he shared 

(the markup percentage), while it’s the 3D printing service that is selling the physical printout (infra, 

3D Printing Service). This is even clearer when someone’s not even using Shapeways as an online 

marketplace combined with a 3D printing service, but sells his CAD files directly to companies. Some 

authors have argued that this may happen more and more in the future in light of recent changes in the 

treatment of trade mark royalties in EU customs law.427 They say that importers will avoid importing, 

for example, lamps and will instead buy the CAD model containing the shape and the logo of the 

lamps and 3D print the lamps in the EU. This way they can avoid that the lamps will be subject to 

custom duties and only have to pay trade mark royalties for the upload of the 3D model file.  

 

With all this in mind, you could argue that in these situations the CAD model maker is free riding, 

also referred to as ‘taking unfair advantage of the distinctive character or the repute of the trade mark’. 

This doesn’t relate to the detriment caused to the mark but to the advantage taken by the third party 

(CAD model maker) as a result of the use of the identical or similar sign.428 Because he’s able to make 

money off the Mercedes hood emblem there is a clear exploitation on the coat-tails of the mark with a 

reputation.429 Using the identical mark on unrelated goods could result in blurring of the mark when it 

no longer reminds the purchaser of the unique associations that the mark holder sought to create.430  

This is referred to as ‘dilution’. It’s questionable whether the CAD files using the trade mark will have 

such an influence. We will see that this can certainly be the case once the files are printed and 

distributed (infra). ‘Tarnishment’ refers to detriment to the repute of the mark and could be established 

if using the sign has a negative impact on the image of the mark or that the trade marks power of 

attraction is reduced.431 It is questionable whether there is a ‘due cause’ in the situation of the CAD 

model maker. The CJEU has stated that under Article 10 (2) (c) TMD this concept of due cause may 

																																																								
426  Judgment of 12 November 2002, Arsenal Football Club plc v Reed, C-206/1, ECLI:EU:C:2002:651, 

paragraph 40; Judgment of 11 September 2007, Céline SARL v Céline SA, C-17/06, ECLI:EU:C:2007:39, 
paragraph 17; Google France and Google v Louis Vuitton et al., paragraph 50. 

427  A. WILLEMS and D. LEYS, “Changes in Treatment of Trademark Royalties in EU Customs Law: The 
Example of 3D Printing”, Global Trade and Customs Journal 2015, 175.  

428  Judgment of 18 June 2009, L’Oréal SA v Bellure NV, C-487/07, ECLI:EU:C:2009:378, paragraph 41. 
429  (Ibid.) 
430  Judgment of 27 November 2008, Intel Corporation Inc. v CPM United Kingdom Ltd., C-252/07, 

ECLI:EU:C:2008:655, paragraph 29. 
431  Judgment of 18 June 2009, L’Oréal SA v Bellure NV, C-487/07, ECLI:EU:C:2009:378, paragraph 40. 
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also relate to the subjective interests of a third party.432 If the maker just intended to make a replica 

then it’s unsure whether there will be a due cause.  

 

In conclusion, depending on the circumstances the trade mark proprietor could succeed in a claim 

under Article 10 (2) (c) TMD against the CAD model maker that is sharing the model with a 

commercial intent. 

 

    V. Hosting a CAD file 
 

Apart from being a 3D Printing Service, websites like Shapeways will also function as an online 

marketplace. In that capacity websites like Shapeways can be seen as host providers that allows users 

to share and sell	 their user-generated content (i.e. 3D models) on their website. Their role as a 3D 

printing service will be discussed below (infra, ‘3D Printing Service’), but as an online marketplace it 

will also be covered by the rules applicable to a host provider.433 However, an online marketplace such 

as Shapeways is different from an online marketplace like Etsy or eBay that only serve the function of 

a venue-provider without coming into physical contact with the products and without physical 

shipping.434 We established that in certain specific circumstances, the shared CAD files can infringe a 

trade mark (supra). The 3D printing online marketplaces are unkowingly hosting potentially infringing 

content from which the customer can choose and order the printout version. They will fall within the 

definition of such a service provider because an information society service is described as any service 

normally provided for remuneration, at a distance, by electronic means and at the individual request of 

a recipient of services.435 Even a UGC website like Thingiverse that doesn’t get its earnings directly 

from the users but features ads will be covered by this definition.436  

 

Once again it’s up to the trade mark proprietor to take action. Article 14 of the E-Commerce Directive 

states the requirements the service providers have to meet to escape liability and that we have 

discussed before.437 Article 15 of the E-Commerce Directive provides that there is no general 

																																																								
432  This was an interpretation of ‘due cause’ under Article 5(2) Directive 89/104 now Article 10(2)(c) 

Directive 2015/2436; Judgment of 6 February 2014, Leidseplein Beheer BV and Hendrikus de Vries v Red 
Bull GmbH and Red Bull Nederland BV, C-65/12, ECLI:EU:C:2014:49, paragraph 45; N. SMITH, “Red 
Bull v The Bull dog: ‘due cause’ in trade mark infringement”, Journal of Intellectual Property Law & 
Practice 2014, 621.  

433  Judgment of 12 July 2011, L’Oréal SA and Others v eBay International AG and Others, C-324/09, 
ECLI:EU:C:2011:474, paragraph 108-110. [hereinafter L’Oréal SA v eBay]. 

434  E. SONMEZ (supra note 400), 784. 
435  Recital 17 of the E-Commerce Directive; Article I.18, 1° CEL.  
436  Recital 18 of the E-Commerce Directive; J. DEENE, “Aansprakelijkheid van internet service providers”, 

NJW 2005, 725.  
437  See similar provision Article XII. 19 CEL.  
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obligation for them to monitor everything.438 The host providers just have a passive role. Contacting 

the website will have the effect that they are “aware” (i.e. have actual knowledge) and that they will 

take down the content once they have established that it infringes a trade mark. If they do that, then 

they cannot be held liable.  

 

In L’Oréal SA v. eBay the CJEU stated that they cannot rely on the hosting defence if they have an 

active role in the relationship between buyers and sellers. They also cannot rely on the hosting defence 

if they didn’t take any action and removed or disabled the infringing content once they were aware of 

facts or circumstances on the basis of which a ‘diligent economic operator’ should have identified an 

illegal activity.439 The CJEU described having an active role as providing assistance that entails, in 

particular, optimising the presentation of the offers for sale or promoting them.440 This is the case when 

they haven’t taken a neutral position between the customer-sellers and potential buyers but played an 

active role. This would give them knowledge of the infringing offer and the data relating to it so then 

they won’t be able to rely on the liability exemption. The UGC websites and online marketplaces will 

have to be cautious when they ‘optimise the presentation’ or ‘promote’ certain CAD files. For 

example, on Thingiverse they seem to use a star symbol that indicates that the design is part of a 

collection that’s ‘featured’ on their home page. They will have to make sure and double-check, 

certainly Shapeways if they ever decide to do this, that the ‘featured’ content doesn’t infringe an 

intellectual property right or they could certainly be seen as ‘optimising the presentation’ of these 

CAD files. The Court confirmed in Google v Louis Vuitton that in order to rely on the hosting defense 

their role must be neutral.441 We discussed the role of the other ISP’s (e.g. Internet Acces providers) in 

the context of Copyright (supra).  

 

    VI. 3D Printing  
 

VI. 1.   The Home User  
 

VI.1.a.  From Home User to Pirate 
 

While it’s still questionable whether a home user that 3D prints an object featuring a trade mark can be 

seen as using a sign ‘in the course of trade’ we will try to analyze some possible scenarios under the 

provisions of Article 10 (2) TMD. Author SCARDAMAGLIA notes correctly that even when a printed 

Mercedes hood emblem will be attached to the home user’s car and used in public, this will not result 

																																																								
438  See similar provision Article XII. 20 CEL. 
439  L’Oréal SA v eBay, paragraph 120.  
440  L’Oréal SA v eBay, paragraph 116. 
441  Google France and Google v Louis Vuitton et al., paragraph 114. 
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in confusion and still can’t be seen as being used in the course of trade.442 This is different from a car 

mechanic that prints the hood emblem and sells it to his customers. With the 3D printing technology 

everybody can easily use the signs or 3D shapes without buying the legitimate products. This form of 

decentralized piracy poses new and unfamiliar challenges to the manufacturing and retail industries.443 

They become self-sufficient but even when it’s not in the course of trade and when everybody can 

easily make knock-offs, this can also have the effect of dilution if they decide to sell it.  

 

Let’s assume that the home user isn’t just printing it for himself (altough most of the time this will be 

the case and it will remain in the private sphere) but plans on using the printed goods for commercial 

purposes. Author SONMEZ refers to these kind of people as ‘Cottage pirates’ in his article and 

describes this as “trademark counterfeiting perpetrated by domestic producers of otherwise handmade 

or quasi-handmade goods for sale to a domstic market basically out of seller’s homes”.444 Referring to 

those who traditionally make ‘artisanal’ goods, only now the technology of the home 3D printer 

makes it easy for these people to make and sell almost identical goods as the goods of the trade marks 

with reputation without becoming a mass producer. For the consumers it becomes more and more 

difficult to recognize the source and it requires more examination, certainly online.  

 

VI.1.b.  Double Identity (Article 10 (2) (a) TMD) 

 

We established that a mark is ‘used’ in these circumstances, especially when it’s a replica of an 

existing shape mark obtained through 3D scanning. We also mentioned that most activities of the 

home user will not take place ‘in the course of trade’. The activity of the home user that uses his 3D 

printer to print the object will not take place in the context of a commercial acitivity with a view to an 

economic advantage.445 However, we mentioned that we will also examine it from the perspective of a 

‘cottage pirate’ that starts selling his homemade 3D printed objects. For example, they start selling 

bottles that have the shape of the typical original Coca Cola bottle as the 3D Printer is also able to 

print glass materials. In that case the condition will be satisfied.  

 

The CJEU stated that a sign is ‘identical’ with the trade mark where it reproduces, without any 

modification or addition, all the elements constituting the trade mark or where, viewed as a whole, it 

																																																								
442  SCARDAMAGLIA (supra note 400), 48. 
443  B. DEPOORTER, “Intellectual Property Infringements & 3D Printing: Decentralized Piracy”, Hastings Law 

Journal 2014, 1486.  
444  E. SONMEZ (supra note 400), 762. 
445  Judgment of 12 November 2002, Arsenal Football Club plc v Reed, C-206/1, ECLI:EU:C:2002:651, 

paragraph 40; Judgment of 11 September 2007, Céline SARL v Céline SA, C-17/06, ECLI:EU:C:2007:39, 
paragraph 17; Google France and Google v Louis Vuitton et al., paragraph 50. 
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contains differences so insignificant that they may go unnoticed by an average consumer.446 If a 3D 

scanner was used to create an identical replica, the CAD model was perfected and then the object 

printed, then it will largely depend on the quality of the result. In our example, making an identical 

same scale replica of the cola bottle won’t be that hard but this will be different when it’s used to 

make more complex goods. Furthermore, the sign must be used ‘in relation to goods or services which 

are identical with those for which the trade mark is registered’. While this was difficult to assess in 

the pre-printing phase for the virtual representation in the CAD file, here it seems clear that this will 

be the case. Still, the CJEU held in the Adam Opel case that using the mark on a toy car replica did not 

amount to trade mark infringement if it doesn’t affect the essential function of the mark (which was to 

guarantee the commercial origin of the goods bearing it) even though it was also registered for toys.447 

The trade mark proprietor will indeed have to show that it affects or is liable to affect one of the 

functions of his trade mark (e.g. origin function, advertising function, investment function, 

communication function).448 It’s unsure whether the average consumer will be able to ascertain that the 

goods come from a third party when they’re sold by a ‘cottage pirate’.449 The 3D printing technology 

makes it harder than before to distinguish the ‘artisanal’ homemade goods from those of mark owners.  

 

In conclusion, it’s possible that the trade mark proprietor will succeed in a claim under Article 10 (2) 

(a) TMD if he’s dealing with a home user that is using the sign in the course of trade. However, not 

when he’s dealing with a home user in the actual sense that just uses it in the private sphere without a 

view to an economic advantage.  

 

VI.1.c.  Likelihood of Confusion (Article 10 (2) (b) TMD) 

 

Instead of using the trade marked shape of a Cola bottle, the home user might have printed a coffee 

mug with the the Coca Cola logo applied to it. He could also have added some changes to the bottle 

mentioned in the previous analysis. In that case the trade mark proprietor will have to establish that 

there is a likelihood of confusion between the sign and the mark. The CJEU held that this must be 

appreciated globally, taking into account all relevant factors to the circumstances of a case.450 This 

refers to the risk that the public might believe that the goods or services in question come from the 

same undertaking or economically-linked undertakings.451 It’s clear that this is possible if we look at 

the aforementioned examples. The sign has to be used in relation to goods or services which are 

																																																								
446  Judgment of 20 March 2003, LTJ Diffusion SA v Sadas Vertbaudet SA, C-291/00, ECLI:EU:C:2003:169, 

paragraph 53.  
447  Judgment of 25 January 2007, Adam Opel AG v Autec AG, C-48/05, ECLI:EU:C:2007:55, paragraph 24. 
448  A. BAILEY (supra note 405), 867. 
449  Google France and Google v Louis Vuitton et al., paragraph 84. 
450  Judgment of 11 November 1997, Sabel BV v Puma AG, C-251/95, ECLI:EU:C:1997:528, paragraph 22. 
451  Judgment of 29 September 1998, Canon Kabushiki Kaisha v Metro-Goldwyn-Mayer Inc., C-39/97, 

ECLI:EU:C:1998:442, paragraph 29. 
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identical with/similar to the goods or services for which the trade mark is registered. You could argue 

that even though it’s not identical, the coffee mug serves the same purpose, has the same nature and 

method of use as the registererd trade mark.452 In the post-printing phase the printout will not be that 

different from the mark used on the physical goods for which it is registered.  

 

Also here, one of the conditions will be that it has to be used in the course of trade. Most of the 

objects printed by a home user will be without commercial purpose. However, in the situation of a 

‘cottage pirate’ this might be different. It’s possible that a likelihood of confusion exists but it’s 

unlikely that the trade mark proprietor will succeed in a claim under Article 10 (2) (b) TMD if he’s 

confronted with a home user without a view to an economic advantage. He could succeed in such a 

claim if the home user decides to sell it. 
 

VI.1.d.  Marks with a reputation (Article 10 (2) (c) TMD) 
 

Article 10 (2) (c) TMD provides a more extensive protection for the marks with a reputation. We 

mentioned previously that, in particular, five requirements must be satisfied in order for the use of a 

sign to infringe (supra).453 First, the trade mark must have a reputation. Secondly, we have to establish 

there is a link. If we look at the aforementioned examples, then we can conclude that all of these can 

give rise to a ‘link’ in the mind of the average consumer between the used sign and the trade mark.454 

Even an object such as the cookie cutter in the shape of the Chanel logo with the intertwining C’s can 

give rise to a link even though it’s used for something totally different. 455 Thirdly, once again, it has to 

be used in the course of trade. Most of the objects will be printed by a home user without any 

commercial interests. However, this will be different in the situation of a ‘cottage pirate’. 

 

Fourthly, using the sign must take unfair advantage of (free riding), be detrimental to the distinctive 

character (dilution) or the repute of the trade mark (tarnishment). Establishing one of these is 

sufficient. In general, if the 3D printing process results in an object of inferior quality and is sold then 

this will affect the reputation of the brand. Furthermore, if the home user starts selling the objects then 

it’s clear that “the trademark counterfeiter ‘free rides’ on the reputation and workmanship of the 

genuine mark-owner”.456 He is taking unfair advantage of the distinctive character or the repute of the 

trade mark by using an identical or similar sign.457 There’s a clear exploitation on the coat-tails of the 

																																																								
452  (Ibid.) paragraph 23. 
453  Judgment of 27 November 2008, Intel Corp Inc v CPM United kingdom, C-252/07, ECLI:EU:C:2008:655; 

A. BAILEY (supra note 405), 872. 
454  Judgment of 23 October 2003, Adidas-Salomon AG and Adidad Benelux v Fitnessworld Trading, C-408/01, 

ECLI:EU:C:2003:582, paragraph 29-30. 
455  Thingiverse, “Chanel Cookie Cutter”, http://www.thingiverse.com/thing:234222 
456  E. SONMEZ (supra note 400), 758. 
457  Judgment of 18 June 2009, L’Oréal SA v Bellure NV, C-487/07, ECLI:EU:C:2009:378, paragraph 41. 
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mark with a reputation.458 Dilution is also possible, even if the purchaser can clearly tell it’s not 

produced by the mark proprietor with reputation and there’s no confusion, then still using these marks 

on unrelated goods could result in blurring of the mark. In the example of the cookie cutter the luxury 

mark Chanel is used on an ordinary kitchen appliance, this will not necessarily lead to confusion but 

could have the effect that it no longer reminds the purchaser of the unique association that the mark 

holder has sought to create.459 ‘Tarnishment’ refers to detriment to the repute of the mark and could be 

established if using the sign has a negative impact on the image of the mark or that the trade marks 

power of attraction is reduced.460 Imagine the situation where a trade mark is used on 3D printed 

ashtrays, most brands don’t want to see their mark used in relation to tobacco.461 Fifthly, it is 

questionable whether there is a ‘due cause’ in the situation of the CAD model maker. The CJEU has 

stated that under Article 10 (2) (c) TMD this concept of ‘due cause’ may also relate to the subjective 

interests of a third party.462 If the maker just intended to make a replica to sell it and free ride then it’s 

unsure whether there will be a due cause.  

 

On the one hand, it’s unlikely that the trade mark proprietor will succeed in a claim under Article 10 

(2) (c) TMD if he’s confronted with a home user without a view to an economic advantage. On the 

other hand, he may succeed in the claim if that person decides to sell it.  

 

VI. 2.   The 3D Printing Service  
 
 

We established that a 3D Printed object is able to infringe a trade mark in some cases, but is the 3D 

printing service that is printing the object upon the customer’s request infringing? We can draw an 

analogy between case law of the CJEU and the situation of the 3D printing service. The CJEU 

suggests that it’s not the service provider that should be seen as ‘using’ the sign. The Court stated that 

although it’s clear that this service provider operates ‘in the course of trade’ it does not follow 

therefrom that the service provider itself ‘uses’ the signs within the meaning of the TMD.463 The fact 

that they are creating the technical conditions necessary for the use of a sign and are being paid for 

																																																								
458  (Ibid.) 
459  Judgment of 27 November 2008, Intel Corporation Inc. v CPM United Kingdom Ltd., C-252/07, 

ECLI:EU:C:2008:655, paragraph 29; A. BAILEY (supra note 405), 872. 
460  Judgment of 18 June 2009, L’Oréal SA v Bellure NV, C-487/07, ECLI:EU:C:2009:378, paragraph 40. 
461  A. BAILEY (supra note 405), 873.  
462  This was an interpretation of ‘due cause’ under Article 5(2) Directive 89/104 now Article 10(2)(c) 

Directive 2015/2436; Judgment of 6 February 2014, Leidseplein Beheer BV and Hendrikus de Vries v Red 
Bull GmbH and Red Bull Nederland BV, C-65/12, ECLI:EU:C:2014:49, paragraph 45; N. SMITH, “Red 
Bull v The Bull dog: ‘due cause’ in trade mark infringement”, Journal of Intellectual Property Law & 
Practice 2014, 621.  

463  Judgment of 15 December 2011, Frisdranken Industrie Winters BV v Red Bull GmbH, C-119/10, 
ECLI:EU:C:2011:837, paragraph 28 [hereinafter Frisdranken Industrie Winters v Red Bull]; Google France 
and Google v Louis Vuitton et al., paragraph 55. 
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that service does not mean that the party offering the service itself ‘uses’ that sign.464 They are merely 

acting under an order from and on the instructions of another person.465 

 

A company such as Shapeways serves as a producer, shipper and customer service.466 However, the 

main action of their service consists of 3D printing and it’s highly unlikely that this service is similar 

to the product or service for which the trade mark is registered.467 Important to note is that the situation 

would be different if the 3D printing service promoted the goods one of their customers is marketing 

with the assistance of their service.468 This is certainly important because the users of the 3D Printing 

Service can also make use of its functions as an online market place, the 3D printing service will have 

to be cautious as to not promote goods that bear a sign corresponding to the trade mark of another 

person. The Court held for situations like these that “Inasmuch as such a service provider enables its 

customers to make use of signs similar to trade marks, its role cannot be assessed under [Directive 

89/104] but must be examined, if necessary, from the point of view of other rules of law”.469 Also in the 

context of the Benelux Trademark system a similar reasoning has been used by the Benelux Court of 

Justice.470  

 

Indeed there are still other possibilities. It will still be possible, regardless of the liability question, to 

issue an injunction within the meaning of Article 11 of the Enforcement Directive against the 3D 

Printing Service as an intermediary whose services are being used by a third party to infringe the trade 

mark owner’s right. Article 2.22 (6) BCIP provides a similar injunction for the cessation of services 

that can be used when it concerns trademarks which are subject to the Benelux Convention.  

 

Furthermore, while no specific provision for contributory trademark infringement exists, this does not 

mean that there’s nothing the mark owner can do against the 3D Printing Service that is intentionally 

aiding and abetting an infringement. In Belgium Article XV. 103 CEL imposes criminal penalties for 

trade mark infringements with malicious or fraudulent intent under Article 10 TMD and Article 2.20 

(1) (a) to (c) BCIP. Article XV. 69 CEL provides that the general rules of the Criminal Code apply to 

																																																								
464  Frisdranken Industrie Winters v Red Bull, paragraph 29; Google France and Google v Louis Vuitton et al., 

paragraph 57.  
465  Frisdranken Industrie Winters v Red Bull, paragraph 30. 
466  E. SONMEZ (supra note 400), 784. 
467  Frisdranken Industrie Winters v Red Bull, paragraph 31; Google France and Google v Louis Vuitton et al., 

paragraph 60.  
468  Frisdranken Industrie Winters v Red Bull, paragraph 32; Google France and Google v Louis Vuitton et al., 

paragraph 60; Judgment of 12 July 2011, L’Oréal SA and Others v eBay International AG and Others, C-
324/09, ECLI:EU:C:2011:474, paragraph 91-92; Order of the Court of 19 February 2009, UDV North 
America Inc. v Brandtraders NV, C-62/08, ECLI:EU:C:2009:111, paragraph 43-51 [hereinafter L’Oréal 
and Others v eBay].  

469  Emphasis added; Frisdranken Industrie Winters v Red Bull, paragraph 35; Google France and Google v 
Louis Vuitton et al., paragraph 57; L’Oréal and Others v eBay, paragraph 104; Judgment of 16 July 2015, 
TOP Logistics BV et al. v Bacardi & Company Ltd et al., C-379/14, ECLI:EU:C:2015:497, paragraph 45.  

470  Benelux Court of Justice, 29 June 1982, Jur. 1981-1982, 40 (Hagens). 
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the infringements that are considered criminal offences.471 Contributory liability can be found for those 

who have supplied the means that were used to commit a criminal offence, knowing that it would 

serve that purpose.472 It can also be found for those that have participated in commiting a criminal 

offence in a direct way or having aided in such a way that without that aid the criminal offence 

couldn’t have been commited.473 Fraud with regard to the nature or origin of goods sold is also 

penalized.474 The mark owner may even opt for an anti-counterfeit seizure.  

 

The mark owner can also rely on the general principles of tort law laid down in the Civil Code for the 

violation of an intellectual property right.475 If he’s successful then the infringer will have to put the 

prejudiced person in the same situation as if no fault had been commited (the so-called ‘integral 

reparation of the damage’). Article 2.21 BICP applies for the reparation of the damages of trademarks 

which are subject to the Benelux Convention. Because the 3D Printing Service acts on a commercial 

basis they can be considered a ‘vendor’ and you can also look at the provisions of unfair trade 

practices in the Belgian fair trade practices law (Book VI CEL) and certainly in a situation of parasitic 

competition. However, we have to keep in mind that the 3D Printing Services will have strict terms 

and conditions, statements, waivers and disclaimers.  

 

																																																								
471  The article refers to Book 1 of the Criminal Code of Belgium which contains the general rules on criminal 

offences and their sanctions. 
472  Article 67 of the Criminal Code.  
473  Article 66 of the Criminal Code.  
474  Article 498 of the Criminal Code.  
475  Article 1382 of the Civil Code. 
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Chapter 1. Three-Dimensional Strategies 
 

 

 

     *476 
 

§1. TECHNICAL STRATEGIES 
 

    I. Anti-Piracy Strategies 
 

I. 1.   Digital Rights Management (DRM) 
 

The Intellectual Property right holders and businesses could turn to Digital Rights Management 

(DRM) as an anti-piracy strategy. DRM is an umbrella term for multiple access control technologies 

aimed at restricting the copying and distribution of digital files. A recent example is MarkAny, a DRM 

company that uses ‘encryption’.477 Basically, this means that the CAD files are encrypted and that you 

will need a key to decrypt them. They also use a watermarking technique that enables tracking the 

CAD file and even a Terahertz scan that uses electromagnetic waves to check if it’s an authentic 3D 

Design. Another technique for which a company has been issued a patent is a manufacturing control 

system that makes the 3D Printer check if it is authorized to print the CAD file.478 However, using a 

DRM strategy would imply reacting the same way as the music industry did and not learning from 

those mistakes.479 Using DRM on CAD files would be similar to what has been done in the copyright 

wars for software, CD’s, DVD’s and MP3’s. It’s just a matter of time before someone finds a way to 

circumvent these encryptions and “cracks” the CAD files.480 It didn’t stop this kind of digital content 

from winding up on torrent websites before. Also, trying to restrict and prevent illegal copying with 

																																																								
476  Translated from Dutch; See M. BAUWENS and J. LIEVENS, De Wereld Redden: met peer-to-peer naar een 

postkapitalistische samenleving, Antwerpen, Houtekiet, 2013, 11.  
477  A. TIEMANN, “MarkAny Develops DRM and Piracy protection for 3D Print Files”, 3Ders.org, 31 March 

2016, http://www.3ders.org/articles/20160331-markany-develops-drm-and-piracy-protection-for-3d-print-
files.html; See: www.markany.com.  

478  Altough allegedly a ‘patent troll’ firm; A. REGELADO, “Nathan Myhrvold’s Cunning Plan to Prevent 3-D 
Printer Piracy”, Technology Review, 11 October 2012, 
https://www.technologyreview.com/s/429566/nathan-myhrvolds-cunning-plan-to-prevent-3-d-printer-
piracy. 

479  D. DESAI and G. MAGLIOCCA, 1719. 
480  M. APPLEYARD, “Corporate responses to online music piracy: Strategic lessons for the challenge of 

additive manufacturing”, Business Horizons 2015, 73; J. VAN WIJK, “Dealing with piracy: Intellectual 
asset management in music and software”, European Management Journal 2002, 695-698. 

‘We are not living in an age of change 
but in a change of age.’ 
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DRM can have a negative impact on the legitimate use.481 There’s no guarantee that using these strict 

DRM measures will be effective, so this is not the way to convince influential manufacturing 

companies to start sharing their digital designs. Moreover, these short-term solutions seem to unduly 

limit the innovative strength of an industry that is all about open innovation and sharing.   

 

I. 2.   3D Object Tagging 
 

This next technical solution has to be situated in the context of anti-counterfeiting strategies. Aside 

from the obvious concerns relating to intellectual property (e.g. luxury goods), there is also a real need 

for a technical solution that allows distinguishing authentic industrial parts from the counterfeited 

parts (e.g. car parts, airplane parts). This is a need that stems from safety concerns. Manufacturing 

companies have to abide by strict manufacturing guideline and as the line blurs between easily 

recognizable counterfeited products and the authentic parts, it might be interesting to turn to certain 

innovative technical solutions. DRM will not help if someone decides to scan or build similar 

industrial parts from scratch.482 The complex relationship between 3D Printing and product liability is 

beyond the scope of this work but is nevertheless thought provoking. Some technical solutions already 

exist. It seems that scientists have developed a process that embeds tiny quantum dots into products 

during the printing that emit specific colors.483 InfraTrac offers a light-based verification that creates a 

“fingerprint” and can be detected with a spectrometer.484 Several other technical measures also involve 

adding non-reproducible markers into the products or a kind of watermark.485 Combining these 

techniques with a kind of database and authentification technology might allow preserving the 

integrity of the manufactured products and that is, as we’ve discussed, of vital importance for trade 

marks. 
 

I.3.   Secured Streaming 
 

An interesting technical solution is Secured Streaming. In 2014 Authentise launched the first API for 

streaming 3D Print files and their slogan was “Let them print once!”.486 Others soon followed such as 

Secure3D487 and 3DPrinterOs, the latter partnered in 2015 with 3D Printing Marketplace Pinshape.488 

																																																								
481  (Ibid.) 
482  Altough a technique like the mentioned Terahertz scan (supra, DRM) might help to some extend.  
483  H. MILKERT, “Quantum Materials Corporation Secures Technology to 3D Print Quantum Dots for Anti-

Counterfeiting”, 3DPrint, 30 June 2014, https://3dprint.com/7701/quantum-dots-3d-print.  
484  S. A. GOEHRKE, “A Few Questions For: InfraTrac – Anti-Counterfeiting Measures Have A Lot to Offer in 

3D Printng”, 3DPrint, 26 February 2016, https://3dprint.com/121550/a-few-questions-for-infratrac.  
485  By companies such as Microtrace and Bayer Technology Service; F. GHILASSENE, “3D Printing and IP 

Rights: some issues, any solutions?”, ParisTech Review, 16 December 2014, 
http://www.paristechreview.com/2014/12/16/3d-printing-ip-rights. 

486  Authentise Press Release, 4 March 2014, http://authentise.com/news/2014/04/streaming-service-for-3d-
printing-to-disrupt-supply-chains. 

487  D. SHER, “Could Secure3D be the missing link in 3D Printing evolution?”, 6 January 2014, 3DIndustry, 
http://3dprintingindustry.com/2014/01/06/secured3d-missing-link-3d-printing-evolution. 
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The servers use encryption and can stream the content straight from the cloud to the 3D Printers of the 

users. The copyright holder can limit the number of 3D Prints and gets paid per print, while the 

customers are paying for a high quality and authentic product.489 It’s also difficult to decrypt the 

stream half a minute later because it uses live matrixes that change millions of times per streamed 

frame.490 However, the encryption aspect of it comes down to classic DRM and programmers will still 

find ways to beat the protection and could release stream ripper apps. The problem is not necessarily 

that people will still try ‘ripping’ the content because people are willing to pay for a cheap, good 

quality legal alternative instead of spending time on ripping the content or downloading a (potentially) 

lower quality ripped version. The problem is that this technology should be able to provide a perfect 

quality stream. If the stream skips a few frames during the streaming of a movie or a song, that can be 

frustrating but is neglectable if it’s only half a second. The 3D Printed physical goods, on the other 

hand, are not an ephemeral form. It will be noticeable on the printout if a byte wasn’t delivered in the 

right sequence.491 Furthermore, the ‘streaming’ technology as described by the Pinshape marketing 

team is more of a technique of “cloud slicing with a browers interface” instead of a ‘stream’ in the 

actual sense.492 It should also be noted that this isn’t able to stop people from 3D scanning actual 

objects and printing those. It will be interesting to see how this develops further and is used in new 

business models (infra). 
 

 

§2. LEGAL STRATEGIES 
 

    I. Licensing Strategies for 3D Designers 
 

I. 1.   Creative Commons Licenses  
 

While many tend to look at 3D Printing and the implications on intellectual property law from the 

perspective of the businesses that rely on Intellectual Property, we cannot lose sight of the 3D 

Designers. Besides scanning and copying existing works they are also sharing original creations or 

derivative works. This user-generated content helps building the world of 3D printing. We previously 

discussed the copyrightability of the CAD files and 3D objects that are the own intellectual creations 

of these model makers (supra). These designers freely share their content and want to contribute to the 
																																																																																																																																																																													
488  M. TITSCH, “Pinshape Partners With 3DPrinterOs For Secure Cloud Printing”, 3DPrinterWorld, 5 March 

2015, http://www.3dprinterworld.com/article/pinshape-partners-with-3dprinteros-for-secure-cloud-printing. 
489  P.M. SEPP, A. VEDESHIN and P. DUTT, “Intellectual Property Protection of 3D Printing Using Secured 

Streaming” in T. KERIKMAE and A. RULL (eds.), The Future of Law and eTechnologies, Cham, Springer, 
2016, 84 [hereinafter SEPP, VEDESHIN and DUTT]. 

490  SEPP, VEDESHIN and DUTT, 103-104.  
491  (Ibid.), 87. 
492  See the discussion on Reddit between a Pinshape spokesperson and makers (“Streaming 3D Print designs: 

Hassle-free printing via online platform; retain intellectual property!”),  
https://www.reddit.com/r/3Dprinting/comments/35mmmi/streaming_3d_print_designs_hasslefree_printing. 
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open design community. However, when sharing files on the UGC website Thingiverse, the users must 

choose to what extend others can use their CAD models. They will also have to develop strategies, 

take the benefits of keeping control into consideration and compare it to the benefit it can bring to the 

community. They can choose from various Creative Commons (CC) licenses. Many of the open 

licenses are traditionally linked to computer programs but Creative Commons licenses were created 

for more than just software.493 While these non-CC licenses that are derived from free software 

licenses can also be used, there are four modules of CC licenses the CAD model maker can choose 

from:494 

— Attribution: There are no other restrictions besides acknowledging the creator. Appropriate 

credit has to be given to the designer. 

— Non-Commercial use: The CAD model can be used but not for commercial purposes of any 

kind. 

— Share Alike: The CAD model can be used in any way, making derivative works is allowed but 

will have to be licensed under the same terms. 

— No Derivatives: the CAD model can be used so long as it is without modifications.  

 

There are four modules and the combination of those lead to six possible licenses.495 Ideologically, it’s 

very admirable of these designers that they want to stimulate the open-source culture. However, while 

many of the designers support user innovation there have been some concerns. In February 2016 there 

was quite a stir in the 3D designer community when they discovered that an eBay seller had 

downloaded thousands of CAD files shared on Thingiverse and sold printouts of them on eBay. 496 

Many of the licenses allow downloaders to do just about anything with the shared CAD files but there 

were also many users that had restricted the use of their shared CAD files by using a specific CC 

license. A 3D Designer of a popular CAD file which is licensed under a CC ‘Attribution Non-

Commercial’ license had brought this under the attention of the designer community. Users of the 

Thingiverse website were free to download and use her CAD model, modify it, make reproductions 

but they had to credit her and cannot use it for commercial purposes. Even though this was not brought 

before a court, this gave rise to a lot of heated debates in the 3D Printing community, this time from 

the perspective of the Designers.  
																																																								
493  M. WEINBERG, “3 Steps for Licensing Your 3D Printed Stuff”, Public Knowledge 2015, 18, 

https://www.publicknowledge.org/assets/uploads/documents/3_Steps_for_Licensing_Your_3D_Printed_St
uff.pdf. 

494  J. MOILANEN, A. DALY, R. LOBATO and D. ALLEN, “Cultures of Sharing in 3D Printing: What can we 
learn from the Licence choices of Thingiverse users?”, Journal of Peer Production 2015, 
http://peerproduction.net/issues/issue-6-disruption-and-the-law/peer-reviewed-articles/cultures-of-sharing-
in-thingiverse-what-can-we-learn-from-the-licence-choices-of-thingiverse-users. 

495  These are: Attribution; Atrribution-ShareAlike; Attribution-NoDerivatives; Attribution Non-Commercial; 
Attribution-NonCommercial-ShareAlike; and Attribution-Non-Commercial-NoDerivatives. 

496  S. J. GRUNEWALD, “When eBay Sellers Try To Defend Their Illegal Sale of 3D Models From 
Thingiverse, Comedy Ensues”, 3DPrint, 20 February 2016, https://3dprint.com/120727/ebay-licensing-3d-
models. 



	

	 	 	 107 

    II. Licensing Strategies for Businesses 
 

II. 1.   Proactive Licensing: Derivative Rights Model 
 

This strategy is a way of proactive licensing and testing a new business model.497 The most famous 

example is that of toy manufacturer Hasbro that opened up its intellectual property to foray into a 

more ‘grown-ups’ market.498 Hasbro granted artist licenses that allow fans to make and sell their own 

derivative works based on My Little Pony figurines. They rebooted that franchise in 2010 but 

discovered that they also had a growing fan base of adults that love the My Little Pony franchise 

(‘bronies’). They didn’t know much about this target group as they were traditionally manufacturing 

toys for girls around the ages 2 – 11 years old. Those uncertainties would’ve made it very risky to 

venture into a new market aimed at those grown-ups and would bring along large costs such as market 

research and designers. 499  After a repressive approach of sending cease-and-desist letters and 

threatening with litigation they decided to go for another strategy and partnered with Shapeways and 

3D Systems.500 They became one of the first companies to open up their IP to allow the fans to make 

derivative works (‘SuperFanArt’). They didn’t even have to design or manufacture the products but 

could still screen the derivative works before they were put on the Shapeways website. The designers 

were allowed to sell the derivate works and make money off it while Hasbro took a cut on the 

proceeds.501 It didn’t require them to invest as most of the work was dony by the fans and it would’ve 

been costless to abandon this prototype business model.502 It resulted in an agile business model, 

Hasbro didn’t have to manufacture these toys but if they saw that one became a huge hit they might 

start to manufacture a toy based on that design. They could step in and start offering their own 

products at any time. What’s most important is that they were able to provide a wider portfolio by 

enabling fanart and that 3D Printing enabled a business model that could rapidly test new ideas and 

widen their business.503 It’s clear that this was a very positive experience for Hasbro because they also 

started using the strategy of proactive licensing for ‘SuperFanArt’ and derivative rights for 

																																																								
497  We discuss this model here and not under ‘§3. Business Models’ (infra) because we mainly focus on the 

licensing strategy behind it here.  
498  G. WEISS, “Hasbro to Let Fans Design 3-D Printed My Little Pony Art”, Entrepreneur, 21 July 2014, 

https://www.entrepreneur.com/article/235808. 
499  T. RAYNA and L. STRIUKOVA, “From Rapid Prototyping to Home Fabrication: How 3D Printing is 

changing business model innovation”, Technological Forecasting & Social Change 2016, 222 [hereinafter 
RAYNA and STRIUKOVA]. 

500  C. RYAN and M. VONGARAMVILAI, “Mass Customization – Brought To You By 3-D Printing”, Law360, 
7 January 2015, 
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Transformers, Scrabble, Monopoly, G.I. Joe and Dungeons and Dragons.504 The designs have to get 

approved and the designers must consent with a SuperFanArt Artist Agreement. In 2014 Shapeways 

CEO and Co-founder WEIJMARSHAUSEN stated that, for example, if an item is sold for 30 dollars, 

3.50 dollars go to Hasbro for the licensing, 6.50 dollars go to the designer and 20 dollars go to 

Shapeways for the material and manufacturing.505 This licensing strategy could be interesting for a 

wide range of companies in the toys, movies and gameing industry.  

 
    III. Changes to the Law 
 

Another Legal strategy for Intellectual Property right holders could be to start lobbying for changing 

the law. However, while it seems that Intellectual Property law is once again lagging behind on 

technology, this doesn’t necessarily mean that the law has to be changed. It’s true that private use 

exceptions provided for most of the intellectual property rights can have a huge impact when 

combined with the 3D Printing technology. The rationale of protecting the private sphere for uses that 

cause relatively little damage seems strangely contradictory when you combine it with the philosophy 

of the 3D Printing ‘prosumer’ that acts as a producer and consumer and would be exempted for all 

‘physical goods’. That’s the problem, that category of ‘physical goods’ is so wide that it’s hard to 

apply the rationale behind the private use exceptions. So should we restrict the private use exceptions? 

No, we can’t just restrict or remove personal use exemptions. These exemptions were created for a 

reason and the same rationale should still apply even though people will be able to produce just about 

anything, restricting this is not desirable and enforcing this is unrealistic. They could try to get the 

legislator to include levies on 3D Printers although the question then is: who will receive the fair 

compensation? Again, the category of ‘physical goods’ is so wide that it’s extremely hard to find a 

clear compensation method.   

 

What about the CAD files? We’ve seen that the combination of the digital CAD file led to some legal 

uncertainty in copyright, design rights, patents and trade marks. We discussed the consequences of the 

digital medium compared to the physical printouts. Combined with design rights we saw that it was 

sometimes hard to reconcile with the requirement of relating to a product. In patents we saw that in the 

pre-printing phase it was sometimes unclear if the digital file could relate to an essential element of an 

invention. In trade marks we saw that something similar when comparing it to the goods for which the 

trade mark is registered. In copyright we discussed the protectability of these files. Should right 

																																																								
504  S. DUANN, “An Invite To Submit Your Designs to SuperFanArt”, Shapeways, 16 August 2014, 

http://www.shapeways.com/blog/archives/17151-an-invite-to-submit-your-designs-to-superfanart.html. 
505  M. SENESE, “Hasbro and Shapeways Expand Partnership, Allow Fans to Sell Transformers Fan Art and 

More”, Makezine, 25 August 2014, http://makezine.com/2014/08/25/hasbro-and-shapeways-expand-
partnership-allow-fans-to-sell-transformers-fan-art-and-more. 



	

	 	 	 109 

holders start lobbying for a sui generis system for these CAD files just like Software?506 While there is 

some legal uncertainty about how to look at the CAD files under the current rules, it’s still possible to 

apply the general rules to these CAD files and it will be up to the courts to clarify some aspects within 

the context of particular cases.  

 

The position of the 3D Printing services is also delicate, attacking them or forcing them to monitor 

everything would be the end of these businesses. Turning to other intermediaries has also proven to be 

a cumbersome way of trying to tackle these issues and so is issuing blocking injunctions. But will 

changing the law help this necessarily? Probably not. If the law does get changed in light of the 3D 

printing technology then it should be to benefit this innovative technology and changes that are in the 

common interest instead of going in the other direction and opting for restrictions and expanding the 

monopolies. It’s far more likely that the solution can be found in new business models that can 

reconcile the right holders with the implications of the 3D printing technology.  
 

§3. BUSINESS MODELS 
 

    I. 3D Streaming Service 
 

We’ve discussed the technical solution of Secured Streaming (supra), but it’s interesting to see to 

what extend this is being used already and how it can be used in new business models in the future. A 

3D Printing Netflix or Spotify comes to mind. Pinshape currently uses a ‘streaming’ technology that is 

powered by 3DPrinterOS. Eager marketing teams certainly haven’t shied away from describing it as 

the Netflix or Spotify of 3D Printing.507 Depending on the file, the users can choose for the 

downloading or streaming option. The copyright holder can limit the number of 3D Prints and gets 

paid per print, while the customers are paying for a high quality and authentic “click to print” 

product.508 In case something goes wrong you can notify them and there is a ‘re-stream’ option 

available.  

 

However, Netlfix almost failed due to their initial pay-per-rental pricing model before they switched to 

a flat monthly fee.509 It’s unsure how the pay-per-print pricing model envisaged by 3D printing 
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marketplaces is comparable, since the two digital media are very alike but also very different.510 If 

printing 3D objects in households all over the world does become a thing then a cheap subscription 

model combined with streaming could certainly be interesting. While some people will still be 

‘ripping’ the content, this wouldn’t affect the revenue and loss of royalty payments that much because 

people already have their ‘cheap’ subscription to the service and won’t spend time looking for the 

pirated files.511 However, this implies that the catalogue they’re offering keeps satisfying the needs of 

their users and that is the biggest hurdle to overcome. This will be the same for the ‘3D digital store’ 

business model and we will discuss it further there (infra). It will need the participation of influential 

firms and closing licensing agreements with them. A tipping point is needed to get them on board.  
 

Any marketing team can use streaming technique to convince investors but it’s the networking that 

will be important. While it’s interesting to look at new business models like these, establishing the 

‘Netflix of 3D Printing’ won’t be easy.  
 

    II. 3D Digital Store 
 

The solution might be a 3D Digital Store business model that is similar to the iTunes store. The iTunes 

business model emerged as a new innovative distribution model when sales of music albums 

plummeted. iTunes learned to handle the new reality and became the first large scale music service.512 

iTunes also managed to attract those who the music industry saw as pirates.513 It seems that consumers 

are willing to pay for legal services if their expectations are fulfilled.514 As SAMUELSON puts it: 

“Consumers do not have rights, they only have expectations”.515 The 3D Printing industry could 

provide a template for file sharing inspired by Apple.516 In the last couple of years, there have been a 

lot of 3D Printing companies that have realized this and have been referred to as ‘the iTunes of 3D 

printing’.517 Altough it’s safe to say that none of them have succeeded. Why hasn’t it happened yet?  
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If we look at some of the popular 3D printing companies today, we see that there are online 

marketplaces (e.g. Shapeways) that offer user-generated content and offer a 3D Printing service for its 

customers without selling the designs in a downloadable format. You also have Thingiverse, a UGC 

website that provides downloadable CAD files but is one big repository of designs of all kinds of 

quality without the users to charge a fee for downloads. That’s also their strength, it’s open source 3D 

design and others can take the raw design and perfect it. First, you could say that there has to be a 

system where they ‘charge’ the users for content. Secondly, they have to persuade the consumers with 

high quality ‘professional content’ instead of one big jungle of designs. It seems that MakerBot (that is 

also behind Thingiverse) realized this at one point and introduced the ‘MakerBot Digital Store’ that 

offers high quality content created by their team of in-house designers (Professional content). As the 

manufacturer of the Replicator mini combined with the thriving force behind Thingiverse you could 

say they are following a similar path as Apple and the iPod. However, they only have a collection 

which is limited to the content their team of designers provide. It’s as if iTunes would function as their 

own record label with only their own artists.  Pinshape seems to offer all of these things: they function 

as a repository and users can share their designs, but they also try to work with professional designers 

and offer ‘premium’ files for which you have to pay. Furthermore, they allow the customers to choose 

between downloading the content or streaming it. So, why aren’t they on their way to becoming the 

‘iTunes of 3D printing’?  

 

The biggest hurdle that they have to overcome is ‘Networking’.518 Offering ‘Professional content’ is in 

my opinion one of the requirements for becoming the iTunes of 3D printing, but this doesn’t just refer 

to independent creators that offer high quality designs, it implies getting the influential brands on 

board. The reason why Apple’s iTunes store could become such a success was because Steve Jobs 

managed to convince five major record labels (i.e. EMI, Sony, BMG, Vivendi-Universal and 

AOL/Time-Warner) and obtained licenses from them as well as from other independent record 

labels.519 Imagine what would happen if a 3D printing company is able to convince Ikea, Toyota, 

Bosch, Mattel and Disney.520 At the moment, most of the big brands do not feel the need to cooperate 

with the 3D printing companies. There have been some attempts and we mentioned the famous 

Hasbro example but they were only allowing derivative works (‘Derivative Rights Model’). At the 

moment they do not like the idea of making CAD files of their products available to the world. 

Altough, it could be interesting for them to apply the ‘bifurcated sales model’ that would allow to set 
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one price that reflects the traditional product distribution and a lower price for the CAD file because 

they don’t have to spend anything on the conventional distribution channels.521 Their main concern is 

once again, losing control and providing good quality files that will end up on file-sharing websites. 

Altough, the mentioned method of ‘secured streaming’ might help to some extend (supra). What’s 

most important is that there would have to be an arbitrator that could act as a middleman just like 

Apple did.522 Furthermore, there would have to be a tipping point, a moment that could increase the 

attractiveness for these influential companies.523 It’s not unlikely that there will be such a tipping point 

in the future. Imagine that at a certain point there are so many low quality knock-off products 

circulating that they would want to intervene and start selling their own high quality CAD files to 

protect their reputation. Raising their prices to compensate for the loss is not an option, as that would 

discourage the ones who were still willing to pay for the legal product.524 

 

In conclusion, the ‘iTunes of 3D Printing’ could be the solution to reconcile the disruptive technology 

of 3D printing and the businesses that rely on Intellectual Property rights. Consumers are willing to 

pay for good quality legal alternatives that meet their expectations. However, there are huge hurdles to 

overcome. The iTunes model would require them to charge a fee for professional content but would 

require serious efforts of networking. There will have to be a company that can function as an 

arbitrator and there will have to be a tipping point to convince influential companies to get on board.  
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Conclusion 
 

 
3D Printing is happening. You can differ about the extend to which it will be adopted but you can’t 

look past the implications of this disruptive technology. It’s a new world filled with CAD files, 3D 

printers and mass-customization. However, Darwinism applies. When the wind of change starts to 

blow, we’ll have to act like a windmill. This also applies to legislation. Legislation is necessary but 

cannot stop innovation. We can look for legal solutions but adaptation will be necessary. We can look 

for ingenious technical solutions but it’s questionable whether it will change anything in the long run. 

Everyone has to start picturing how his or her windmill looks like. The 3D Designers that share their 

creations with the world will have to do that. The businesses that rely heavily on Intellectual Property 

will have to do that. They can proactively manage their rights but changing their business model might 

be more effective in the long run when we look at the example of the music industry.  

 

It’s clear from the start that there is no clear-cut global solution for pairing 3D printing with 

Intellectual Property law. However, understanding the shortcomings has brought us closer to 

understanding what can change in the future and what will be just a drop in the ocean. This doesn’t 

mean that we need to stop searching for ways to reconcile IP with innovative technologies. It’s clear 

that it all depends on which activity from which actor in the 3D printing ecosystem you’re confronted 

with. We saw that the 3D desigers can have copyright protection on the CAD files and the User-

generated content might consist of reproductions or adaptations. However, if it stays within the family 

circle there’s nothing the right holder can do. When it’s shared, it might be easier to turn to the 

intermediaries instead of tracking down individuals. While there’s only an action for indirect 

infringement in patent law, we saw that there are different strategies: issuing injunctions, criminal law 

proceedings and tort law. It was questionable if the CAD file relates to a product in design law, 

however also here infringements could be found. The home user could once again benefit from an 

exemption. For patents, even if relying on a direct infringement would be succsful, it would still be 

very costly and not very effective due to the effects of digitization. Moreover, the private & non-

commercial use exception will also result in the exemption of certain acts. It will therefore be 

important for those patent holders that they can also rely on other intellectual property rights like 

copyright and the other remedies. The home users will also not be infrining a trade mark if they have 

no commercial purposes and if it stays in the private sphere. However, the IP holders take action 

against the ones that sell the 3D printed objects. We set out to find the shortcomings and found them. 

It became clear that the private use exceptions have a huge impact now that the home users possess a 

machine that allows them to print almost all physical goods at home. However, all this didn’t make us 
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conclude that we should combat the technology and stricten the laws. Analyzing and learning from 

analogies made us realize that classical measures such as DRM will not help much in the long run and 

that it’s better for everyone to adapt. Even if it turns out that the real strength of 3D printing will be 

combining this technology with traditional manufacturing and the 3D Printing Services. We can’t 

ignore the fact that there’s an entire ecosystem that wants to innovate and create user-generated 

content. Future European harmonizations should find ways to support this. The future of 3D printing is 

here and whether it’s a gentle breeze or whether it has the force of a hurricane, we have learned that 

Intellectual property will need to adapt one way or another.  
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