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A Utopia of Mutual Trust: Fundamental Rights in the European Arrest Warrant 

INTRODUCTION: OF PYRAMIDS AND UTOPIAS 

The original plan for this thesis, was to only look at the lack of fundamental rights protection 

in the European Arrest Warrant (hereinafter: EAW). However, during my research, I came to 

realise the problem is much wider than that. The problem does not only lie within the 

Framework Decision on the European Arrest Warrant (hereinafter: FD EAW) itself, but in the 

whole spectrum of mutual recognition instruments. Therefore, the research will be approached 

from a wider angle but with a specific focus on the FD EAW, since it is the first mutual 

recognition instrument within European criminal law and probably the most discussed subject 

at it. 

 

This thesis considers the existing frameworks of mutual recognition and the Area of Freedom 

Security and Justice (hereinafter: AFSJ), Title V of the Treaty on the Functioning of the 

European Union (hereinafter: TFEU), to be built as a pyramid. At the bottom, as the greatest 

supporting block, we can find the fundamental rights. This follows from the Programme of 

Measures of 2000, which aimed at implementing the principle of mutual recognition into  

decisions in criminal matters.1 Upon this, the concept of mutual trust is resting, portraying the 

idea that all Member States trust each other’s legal systems, since they have all the same basis 

of fundamental rights. At the top, we find mutual recognition, one of the core elements of 

judicial cooperation in criminal matters. However, this pyramid is faulty. It is clear that there 

are many issues in achieving mutual recognition, which raises questions on how and where one 

should look for a solution. 

 

To find such an answer to the problem, the pyramid will be broken down into chapters. Each 

providing a comprehensive explanation of the concept and assessing the plausibility of a 

problem within the piece. It will briefly consider the possibilities already offered by the 

European Union (hereinafter: EU) and its institutions to battle the problem. It will critically 

assess the apparent lack of fundamental rights protection of the suspected or convicted person 

                                                 

 

1 European Council, ‘Programme of measures to implement the principle of mutual recognition of decisions in 

criminal matters’ [2001] OJ C12/10. 
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already subjected to a transfer to another Member State and will thereby also keep in mind the 

many other issues of the instrument, pointed out both in literature and case law. 

 

In the very first chapter, the FD EAW will know a short introduction with special regard to its 

wavering history. Compared to the previous situation, where judicial cooperation was achieved 

through a request only, how can a fundamentally different cooperation mechanism, based on a 

demand, have been adopted so quickly, yet been implemented so slowly? Furthermore, the 

question is asked whether the situation would have looked differently if more considerable time 

was spent on the FD and whether the introduction of the Lisbon Treaty brought any solace. 

 

Next, the thesis will go into the various aspects of mutual recognition within the FD EAW. In 

this chapter, one will encounter mutual recognition as a concept, what it means in general and 

more specifically for the FD EAW. This chapter will point to the hurdles of the most elementary 

mutual recognition provisions in the FD and pay specific attention to the refusal grounds. It will 

ask the question why the EU institutions chose to do away with some necessary non-execution 

grounds and replace them with less essential aspects. Lastly, it will consider whether the issue 

of the absence of a fundamental rights protection, finds its essence in this block or whether we 

will have to look further 

 

The third chapter will consider the aspect of mutual trust, sometimes called distrust. It will 

acknowledge the issues of blind faith in the ideas and opinions of another Member State. As 

the title of this thesis and the many opinions in literature may already show, mutual trust is a 

highly debated topic of which many seem to agree it does not exist. Should this really be the 

basic for mutual recognition? From the viewpoint of the Commission, one does not rid of 

mutual trust but rather enhance it. How can one enhance what does not exist?  

 

In the fourth chapter, the bottom stone of the pyramid, being the fundamental rights, will be 

researched thoroughly. What makes something a fundamental right? Are there fundamental 

right provisions in the FD EAW? If not, can a ‘silent’ fundamental rights protection be derived 

from the FD EAW? The chapter will also go into the specific fundamental rights that may be at 

stake in surrender, as proven by the different courts that form the watchdogs of fundamental 

rights. It will show the desire of the majority of the Member States to take action in this debate. 
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In the second-to-last chapter, all solutions as proposed both by the EU and various authors will 

be examined in what will be called ‘the balancing act’. This name derives from the idea that all 

solutions look for the necessary harmony between the fundamental rights protection of the 

individual, versus the protection of the interests of the states. The chapter will first check out 

the direct and indirect solutions as set in motion by the EU institutions and then go into the 

possible options for the future, that have not been incorporated into real proposals yet. Of all 

solutions a set of questions will be asked: Are they plausible? Should we consider fixing what 

is broken or rather start over new? Are mutual trust and fundamental rights supposed to have 

an equal value, more specifically, are their bricks in the pyramid equally large? 

 

In the final chapter, after the pyramid has been broken down to its core, it will be rebuilt through 

a proposal for a step-by-step approach. This proposal will incorporate, to the best of its abilities, 

the solutions already set in motion and those that have been merely ideas so far. It will have 

regard for the issues arising following this ‘solution’ and estimate the possible improvements 

for the current framework of both the EAW and the Union as a whole. 

 



 

 

4 

 

A Utopia of Mutual Trust: Fundamental Rights in the European Arrest Warrant 

I. The EAW AND ITS HISTORY 

I.1 A rocky history: The 9/11 Miscarriage 

Extradition holds the concept of 'transferring' an accused or convicted person from one Member 

State of the European Union to another. There are two timeframes during which this can occur: 

before trial, where the person can be brought to the other Member State to be tried there, and 

after trial, to execute the sentence in the requesting/issuing Member State. Originally, it was up 

to every Member State to decide how and why they would extradite. 

 

It was the Council of Europe (hereinafter: CoE) that introduced the concept of a Europe-wide 

extradition cooperation via its European Convention on Extradition (ECE) in 1957. This 

Convention contained a general obligation to extradite when the conditions for an 'extraditable 

offence', as stipulated in Article 2 of the Convention, were met.2 Be as it may, the Convention 

cannot be seen as a sufficient instrument, since it contains a great amount of gaps created by 

the many reservations High Contracting Parties were allowed to make regarding any provision 

of the Convention.3 Furthermore, the vast amount of refusal grounds could not foster a great 

judicial cooperation between the High Contracting Parties.  

 

Two protocols were added to this Convention, that aimed to specify on the topic of pre-trial 

detention and the refusal ground for political offences. However, the Convention did not reach 

the full potential Valéry Giscard d’Estaing had envisaged in his Espace judiciaire européenne, 

where all European States would cooperate as if there were no borders between them. There 

was no such thing as a European judicial area, if the States could found a refusal ground, they 

used it.4 

 

                                                 

 

2 European Convention on Extradition, [1957] Paris, 13.XII.1957, art 1. 
3 Ibid, art 26.1. 
4 Best illustration of this can be found in the Convention on the Suppression of Terrorism where the High 

Contracting Parties agreed not to use the exception of political offence when it concerned acts of terrorism. Via 

Article 13, the High Contracting Parties found an easy way not to apply the convention, see Chapter II.2 



 

 

5 

 

A Utopia of Mutual Trust: Fundamental Rights in the European Arrest Warrant 

Whilst the Convention remained the main instrument, the European Union (hereafter: EU) 

introduced two new acts5 to make the extradition procedure more simple and faster.6 In general 

though, it is stated that these conventions have failed. Although the EU was quite progressive 

in its steps, the Member States were not so keen on the new approach and both conventions did 

not reach the necessary amount of ratifications. 

 

At Tampere in 1999, the European Council put forward the idea of a genuine European Area 

of Justice, as part of its Area of Justice, Freedom and Security (AFSJ) objective. For this, it 

stated that the citizens of the EU should gain easier access to justice in the EU and it introduced 

mutual recognition –known from the Internal Market– as the cornerstone of judicial 

cooperation. However, as author MACKAREL pointed out, a great inconsistency exists in the 

conclusions of the European Council. On the one hand it urges the Member States to speedily 

ratify the 1995 and 1996 EU Conventions on extradition, on the other hand it mentions that 

formal extradition procedures should be abolished.7 How can we best explain this error? In this 

regard, it could be suggested that the European Council maybe considers the 1995 and 1996 not 

as a supplement but as a replacement of the Convention of the Council of Europe, which would 

be rather far-going. 

 

One of the biggest influences to the current Framework Decision on European Arrest Warrant 

(hereinafter FD EAW) is the ‘Treaty on the prosecution of serious offences without the need 

for extradition in a common area of justice’ as agreed between Spain and Italy. Although some 

considerable differences can be spotted between the Treaty and the current FD EAW, it is clear 

that bilateral agreements between Member States steered the proposal of the Commission. 

 

                                                 

 

5 Council Act of 10 March 1195 drawing up the Convention on simplified extradition procedure between the 

Member States of the European Union [1995] OJ C78/1. 

Council Act of 27 September 1996 drawing up the Convention relating to extradition between the Member States 

of the European Union [1996] OJ C313/11. 
6 Michael Plachta and, Wouter Ballegooij, ‘Surrender procedures between Member States of the EU’ in Rob 

Bleckxtoon, Wouter Ballegooij (eds), Handbook on the European Arrest Warrant (Asser Press 2005), 20. 
7 Mark Mackarel, ‘The European Arrest Warrant- the Early Years: Implementing and Using the Warrant’(2007), 

15 European Journal of Crime, Criminal Law and Justice (EJCCLCJ) 37, 43. 
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The possibilities for a new extradition procedure were being discussed when the Twin Towers 

collapsed. Although the event happened in the United States of America, the whole West felt 

attacked, including the EU. Therefore, the negotiations between the different Member States 

for extradition were sped up and the concept of mutual recognition in judicial cooperation was 

promptly adopted into the brand new FD EAW of 2002. To put it nicely, the FD EAW is a form 

of (perhaps unavoidable) collateral damage from the 9/11 attack Not only did the attack rock 

the world, but it also changed the complete practical sense of the unanimously deciding Member 

States.8 Clearly, the FD EAW was a political decision rather than a judicial one.9 

 

The FD EAW is a document of compromise between the Member States of the EU. Italy raised 

objections regarding the immunity of suspected persons and the European Parliament handed 

in a document to the Commission containing no less than 44 amendments to the original 

proposal. In addition, the Committee on Citizens’ Freedoms and Rights, Justice and Home 

Affairs complained that room should be made for adequate safeguards in the event of consent.  

 

Both the Committee and the Parliament were unsatisfied following the lack of mandatory 

refusal grounds regarding the fundamental procedural protection of the suspect.10 The EU gave 

in to the plea of Italy, but the pleas of the European Parliament and Committee remained 

unanswered. Back then, the European Parliament was nothing more than an advisory body. This 

had often been criticized since it made many legal instruments suffer from a democratic 

deficit.11 Within three months, the Commission’s proposal was (politically) approved. 

                                                 

 

8 Michael Plachta and Wouter Ballegooij, ‘Surrender Procedures between Member States of the EU’ in Rob 

Bleckxtoon, Wouter Ballegooij (eds), Handbook on the European Arrest Warrant (Asser Press 2005), 33. 
9 Selma De Groot, ‘Mutual Trust in European Extradition Law’ in Rob Bleckxtoon, Wouter Ballegooij (eds), 

Handbook on the European Arrest Warrant (Asser Press 2005), 84. 
10 European Parliament: Committee on Citizens' Freedoms and Rights, Justice and Home Affairs, ‘Report on the 

Commission proposal for a Council framework decision on the European arrest warrant and the surrender 

procedures between the Member States’ (COM(2001) 522 – C5-0453/2001 – 2001/0215(CNS)), 2001. 
11 Anne Weyembergh, L’harmonisation des législations: condition de l’espace pénal europeén et révélateur de 

ses tensions, Institut d’études européennes (Editions de l’université de Bruxelles 2004), 247. 
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I.2 A closer look at the Framework Decision 

I.2.1 General 

Questions can be raised on why a FD EAW, that differed so much from the original concept of 

the CoE convention, was introduced. In the Preamble of the FD it is stated that the main aim is 

to achieve an area of freedom, security and justice and thereby doing away with the national 

extradition procedures. Where the Council of Europe tried to maintain what was built up by the 

different High Contracting Parties, the EU could not see her European judicial area come about 

without abolishing a bit of the national sovereignty. 

 

By 'unifying' the extradition procedure throughout the Union, the issue of forum-shopping in 

criminal law could be overcome12 and procedural safeguards could be offered.13 Furthermore, 

the long-time goal of a simplified and faster procedure became a possibility. Through free 

movement of decisions, cooperation between Member States was sped up. Judicial authorities 

rather than Ministers of Justice became in charge, so the decisions were 'transferred' more 

easily. Finally, a deadline was installed to prevent the old habit of the Netherlands, the UK and 

some other countries to give preference to national criminal proceedings.14 

 

Even though the EAW came about after interviews with legal practitioners, judicial officers, 

lawyers, academics and ministry officials15, there was still some controversy over this newly 

introduced framework decision. The main criticism came from the Advocaten voor de Wereld 

association, who pointed out in front of the Court of Justice that there was no possibility for a 

framework decision to approximate extradition matters. Such a far going interference with the 

national procedures required a convention. According to EU law, only a limited amount of 

                                                 

 

12 Giulia Cavallone, ‘European arrest warrant and fundamental rights in decisions rendered in absentia: the extent 

of Union law in the case C-399/11 Melloni v. Ministerio Fiscal’ (2014) 4 EuCLR 19, 37. 
13 António Vitorino, ‘Foreword’ in Rob Bleckxtoon, Wouter Ballegooij (eds), Handbook on the European Arrest 

Warrant (Asser Press 2005). 
14 Rob Blecktoon ‘Introduction’ in Rob Bleckxtoon, Wouter Ballegooij (eds), Handbook on the European Arrest 

Warrant (Asser Press 2005). 
15 European Commission, ‘Proposal for a Council Framework Decision on the European arrest warrant and the 

surrender procedures between the Member States’ COM(2001) 522 final, ch 4.2. 
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topics could be approximated by a framework decision.16 A framework decision also does not 

contain the power to diminish a convention, since it is lower on a hierarchical scale.17 Besides, 

it does not have a direct effect on national procedures, such as the FD EAW was ought to have. 

 

Still, as was pointed out before, the FD EAW was adopted under high political pressure and 

was the product of several compromises. Therefore, the Court of Justice did not see itself fit to 

go against the actions of the Council and deemed the framework decision a valid legal 

instrument. Mutual recognition, a concept first introduced within this FD EAW, required the 

approximation of national laws and regulations. Only through common procedures and actions, 

can judicial cooperation exist.18 Although this explanation does not suffice to justify the 

existence of the Framework Decision, many FDs have been adopted after this case, until the 

Treaty of Lisbon replaced them with Directives and Regulations.19 

I.2.2 Influence of the Treaty of Lisbon 

Of great importance, were the changes to the third pillar of the EU via the adoption of the 

Lisbon Treaty. Where all criminal law used to belong to the national legal systems of the 

Member States, the Treaty opened up the gates of approximation to the EU and consolidated 

the concept of mutual recognition, including for European Arrest Warrants.20 

 

Against all odds, the Treaty did not offer solutions to the many challenges the EAW was facing, 

but instead tended to enhance the insecurities of the Member States in the field of European 

criminal policies. For one, the competence of the ECJ and Commission were broadened to 

police and criminal justice matters. Furthermore, the Council and European Parliament received 

the competence to incline approximation measures via chapter 4 of the rules governing the road 

to the AFSJ. Lastly, it rang the bell to include mutual recognition into all (possible) judicial 

cooperation measures. 

 

                                                 

 

16 Consolidated Version of the Treaty on European Union [2002] OJ C325/7, art 29 and 31(e). 
17 C-303/05 VZW Advocaten voor de Wereld v. Leden van de Ministerraad [2007] ECR I-03633 (C-303/05), Paras 

25-26. 
18 Ibid para 29. 
19 Consolidated version of the Treaty on the functioning of the European Union [2012] OJ C326/47, art 82-86. 
20 Ibid, art 82. 
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A transitional period (until 1 December, 2014) was granted to the Member States, to not be 

succumbed by the great changes the Treaty presumed. For the UK, a unique block opt-out was 

foreseen in Protocol 36 TFEU, which allowed the Member State to opt-out of all measures 

before Lisbon and opt back in to those it wanted to be responsible for.  

 

This possibility let great discussions ensue within the British government since many members 

were appalled by the amount of influence the EAW would have on their national criminal 

system, stating that it did not fit within the British culture. It was even suggested the UK would 

demand changes to the EAW and use it as a condition for an opt-in.21 Nevertheless, it was also 

argued that the UK could not step out of this very important instrument for judicial cooperation 

with other Member States and should not jeopardize public safety.22 Eventually, the UK opted 

into the EAW and implemented the system into its laws.23 

 

If the UK would have pursued an opt-out, this could have changed the FD EAW drastically. 

Cooperation with the UK in extradition proceedings would have required the use of CoE 

Convention based on the former mutual legal assistance (hereinafter: MLA) and could have led 

to multiple discussions, primarily about the refusal grounds and reasons for executing the 

request. Furthermore, it would have formed the clearest sign of lack of trust in the EU, since 

the EAW was the first and also biggest mutual recognition instrument. 

I.3 Conclusion 

The European Arrest Warrant has followed a long difficult road to become the often used 

Framework Decision it is today. Yet still, one could argue the road was not nearly long enough 

to become an efficient and effective legal instrument. Can we ‘blame’ 9/11 as the culprit? One 

could argue that this argument is no longer valid, since the Lisbon Treaty did not offer many 

solutions and not too many actions to make amends have been taken. Will the EAW forever 

remain the product of ‘political pressure’? In the next few chapters both the issues and 

possibilities to repair the broken pieces, will be examined. 

                                                 

 

21 Timothy Kirkhope MEP and Anthea McIntyre MEP as quoted by European Union Committee, 13th Report of 

Session 2012–13: EU police and criminal justice measures: The UK’s 2014 opt-out decision (HL 2012-13, 159). 
22 European Union Committee, 13th Report of Session 2012–13: EU police and criminal justice measures: The 

UK’s 2014 opt-out decision (HL 2012-13, 159) para 160. 
23 Select Committee on Extradition laws, 1st Report of Session 2014-15 House of Lords: The European Arrest 

Warrant opt-in (HL 2014-15, 63) para 6. 
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II. THE EAW AND MUTUAL RECOGNITION 

II.1 The Concept of Mutual recognition 

One of the biggest changes since the CoE Convention, is the replacement of the MLA concept 

by mutual recognition. MLA is based on the idea of a request to extradite with only a limited 

'obligation' linked to it. Mutual recognition works with an issuing and executing Member State 

instead. This means that there is no longer a request, but rather a form of demand. Consequently, 

the possibilities of refusing extradition become strictly limited. 

 

Mutual recognition was first mentioned at the Cardiff European Council and further elaborated 

on at the Tampere European Council, where it was called the cornerstone of judicial cooperation 

in both civil and criminal proceedings.24 It offered a way out of the difficult harmonisation 

procedures needed for conventions and other European legal instruments.25 A decision made 

by a judicial authority in a Member State has to be respected and treated by another Member 

State as if the decision was made by their own national judicial authorities. Thus, the decision 

receives an EU status. 

 

Via mutual recognition, the slow process of harmonisation and in some instances 

approximation, can be overcome or brought to a minimum. It has often been called the ‘negative 

harmonisation’ or negative integration, since no vast changes to national laws are intended, the 

trust in each other’s judicial systems suffices.26 

II.2 Mutual recognition provisions in the FD EAW 

The European Arrest Warrant was the first instrument adopted to apply the mutual recognition 

concept. As was pointed out before, it was a political rather than a judicial decision. Thus, 

mutual recognition was inserted, but lacked the necessary input to be fully efficient. 

                                                 

 

24 European Council, ‘Tampere European Council 15 and 16 October 1999 Presidency Conclusions’ 

<www.europarl.europa.eu/summits/tam_en.htm>. 
25 Susie Alegre and Marisa Leaf, ‘Mutual Recognition in European Judicial Cooperation: A Step Too Far Too 

Soon? Case Study—the European Arrest Warrant’ (2004) 10 ELJ 200, 201. 
26 Wagner Wolfgang ‘Negative and Positive Integration in EU Criminal Law Co-operation’(2011) 15 European 

Integration online Papers (EloP) <http://eiop.or.at/eiop/texte/2011-003.htm.> accessed 9 April 2015, 10. 

http://eiop.or.at/eiop/texte/2011-003.htm
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Since mutual recognition was imbedded into the extradition procedure, there is no asking, only 

demanding. A Member State of the European Union demands the surrender –no longer called 

an extradition– of the accused/convicted person and the other Member State has to comply. 

Furthermore, the amount of refusal grounds has been firmly reduced. If all Member States have 

the same values and fundamental beliefs, then no reason for distrust can exist. Or at least, that 

is how it was portrayed in the proposal on the European Arrest Warrant.27  

II.2.1 Double Criminality 

One of the major changes can be found within the double criminality requirement. Since the 

FD EAW, the necessity for a criminalisation in both the issuing and executing Member State 

has been abolished for a list of 32 offences.28 In the EAW, all Member States should be 

considered equal, the only remaining requirement is an offence punishable by custodial 

sentence for a maximum of three years as defined by the issuing state.29  

 

The reasoning behind this has often been that all Member States sanction these crimes in their 

national criminal systems, which would lead to a surrender in any case. This opinion has been 

largely debated in the Advocaten voor de Wereld case. If there is no ‘check’ of the offence in 

both laws, this could lead to a breach of the legality principle, as laid down in both article 7 

ECHR and article 49 CFR.30 Instead of acknowledging the issue, the Court once again tried to 

save the FD EAW by stating that the decision regarding the definition of the offence should 

always be in the hand of the issuing state.31 By no means, according to the ECJ, did the FD 

EAW intend to harmonise the entirety of the system. 

 

Nevertheless, the main criticism here will always be that these acts do not have a common EU 

definition. When the issuing Member State sees an abortion as murder, it can qualify the crime 

                                                 

 

27 COM(2001) 522 final, Preamble Recital 1. 
28 Framework Decision 2002/584/JHA Council Framework Decision 2002/584/JHA of 13 June 2002 on the 

European arrest warrant and the surrender procedures between Member States [2002] OJ L190/1, Art 2.2 (FD 

EAW). 
29 FD EAW, 2.1. 
30 C-303/05 VZW Advocaten voor de Wereld v. Leden van de Ministerraad [2007] ECR I-03633, Paras 48-49. 
31 Ibid, Para 52. 
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as murder and the executing Member State will have to comply. A solution that was proposed 

in this area, is the creation of a EULOCS system, that –next to gathering statistics to measure 

crime and criminal justice– develops a mechanism to classify criminal offences.32 Through this, 

common definitions in all national legal systems can be found and a clear terminology can be 

provided.33 Till this day, no such system seems to be in place. 

 

It should also be pointed out that the EU  has received the competence via the Treaty of Lisbon 

in article 83 TFEU to create minimum rules on the definition of criminal offences. This should 

give an indication that the EU realised its system was not working. As long as no such minimum 

rules exist, effective cooperation will not either. 

II.2.2 Time limits 

Although the element may not seem very specific to mutual recognition, it must be highlighted, 

that since the FD EAW, there have been strict time limits in place to make a decision on the 

surrender. This enhances mutual recognition, which is known to be a very quick procedure. As 

such, article 17 of the FD states the ‘EAW and the execution shall be dealt with as a matter of 

urgency’.34 The article then goes on to make a distinction between the situation where the 

suspect or convicted consents to his surrender (decision ultimately 10 days after the consent) 

and the situation where he does not (decision ultimately 60 days after the arrest).  

 

Another time limit that was inserted into the FD EAW is the deadline of 10 days to actually 

surrender the person, after a decision has been taken by the judicial authorities.35 A laudable 

clause in this article is the postponement of the surrender if there are serious reason of 

humanitarian concern, where the surrender is only allowed after the reasons for concern have 

                                                 

 

32 Ann Mennens, UNISYS and IRCP, ‘Study on the development of an EUlevel offence classification system and 

an assessment of its feasibility to supporting the implementation of the Action Plan to develop an EU strategy to 

measure crime and criminal justice’ (2010) <http://ec.europa.eu/dgs/home-

affairs/doc_centre/crime/docs/eulocs_en.pdf> accessed 14 May 2015, 12. 
33 See also: Gert Vermeulen and Wendy De Bondt, EULOCS: The EU Level Offence Classification System: a 

Bench-mark for Enchanced International Coherence of the EU’s Criminal Policy (Maklu 2009). 
34 FD EAW, art 17.1. 
35 Ibid, art 23.2. 

http://ec.europa.eu/dgs/home-affairs/doc_centre/crime/docs/eulocs_en.pdf
http://ec.europa.eu/dgs/home-affairs/doc_centre/crime/docs/eulocs_en.pdf
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ceased to exist.36 The article only gives the example of ‘[S]ubstantial grounds for believing that 

it would manifestly endanger the requested person's life or health’, but it is not clear when 

something is ‘substantial’ and whether this could be seen as a sort of refusal ground under 

article 3 ECHR,37 nor whether this would stimulate or help prevent a repetition of the Pinochet 

case.38 

 

Although both of these provisions give the impression to be a positive change, it should be 

pointed out that the article does not take into account the possibility that a quick decision and 

execution, may lead to a longer time in custody.39 This issue would not be discussed in the EU 

until the introduction of the Framework Decision on the European Supervision Order, which 

will addressed in chapter V. 

II.2.3 Refusal grounds 

Another way the Commission inserted mutual recognition into the FD EAW, was via a 

limitation of the grounds for which the surrender of an accused or convicted person may be 

refused. It is known to be the most controversial subject of the FD EAW, next to the abolishment 

of the double criminality requirement. The traditional system was largely based on sovereignty 

and political decision. Ever since the FD EAW, it finds its foundation in decisions made by the 

national judicial authorities of the issuing state.40 Following MITSILEGAS, there are two ways to 

approach the refusal grounds. One can divide them in topics related to limits of prosecution as 

defined in the law of the executing Member State (amnesty, statute barred) and in topics with 

relation to territoriality, nationality and residence (all the rest).41 

                                                 

 

36 Ibid, art 23.4. 
37 European Convention on Human Rights and Fundamental Freedoms, Rome, 4.XI.1950 (ECHR), art 3. 
38 Pinochet was the Dictator of Chile, accused by Spain of several human rights infringements. Spain asked the 

UK, where Pinochet was residing, for an extradition (before the existence of the EAW) but was met with a refusal 

due to (among other reasons) health issues of Pinochet. The UK decided that it would be best for him to be sent 

home to Chile rather than transferred to Spain. Back in Chile, he was eventually prosecuted and died right after. 

Although there is a clear difference between the refusal and postponement of the surrender, it could be stated that 

a very long postponement could be nearly equal to refusal and could impede swift cooperation, which would 

explain why substantial grounds are required. 
39 John Thomas, ‘The principle of mutual recognition—success or failure?’ (2013) 13 ERA Forum 585, 588 < 

http://link.springer.com/article/10.1007%2Fs12027-013-0283-2> accessed 6 April 2015. 
40 Vincent Glerum, Klaas Rozemond and Elies van Sliedregt, ‘Lessons of the European Arrest Warrant’ in Larissa 

van den Herik, Nico Schrijver (eds), Counter-Terrorism Strategies in a Fragmented International Legal Order: 

Meeting the Challenges (Cambridge University Press 2013), 202. 
41 Valsamis Mitsilegas,‘‘The Limits of Mutual Trust in Europe’s Area of Freedom, Security and Justice: From 

Automatic Inter-State Cooperation to the Slow Emergence of the Individual’ (2012) 31 Yearbook of European 

Law 319, 340. 

http://link.springer.com/article/10.1007%2Fs12027-013-0283-2
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More common yet, is the approach found in the Framework Decision itself, a clear distinction 

made between potential and mandatory refusal grounds. The latter ones show how far the 

concept of mutual recognition has been inserted and how great the belief in trust really is. Of 

all the grounds that had been introduced before this Framework decision, only three (barely 

relevant ones) remain. 

A. Mandatory refusal grounds 

a. Amnesty 

Severely outdated, this ground is mentioned as the first absolute reason for refusal. While it is 

true that a Member State should be open to the decision of amnesty of another Member State, 

it has to be said that this shows little improvement compared to previous instruments. In 1957 

and maybe even in 1996, its appearance could be understood, today this could easily have been 

a potential ground or even less. 

b. Ne bis in idem 

This refusal ground is invoked if a person, for whom a warrant has been issued, has already 

been finally judged, has (partially) executed his sentence, or if the law of the sentencing state 

does not allow a further execution in the given circumstances.42 The ground appears to be based 

on the fundamental rights found in the Charter on Fundamental Rights of the European Union 

(hereinafter: CFR) –although this Charter did not exist at the time of the adoption of the 

Framework Decision– and the European Convention on the protection of Human Rights and 

Fundamental Freedoms (hereinafter: ECHR).43 One could therefore argue that the FD EAW 

already incorporated an explicit form of fundamental rights protection, but that it is too limited 

and does not succeed to protect the individual properly. 

 

                                                 

 

42 FD EAW, art 3.2. 
43 Memorandum FD EAW based on Charter of Fundamental Rights of the European Union [2000] OJ C364/1 

(CFR), art 50 and Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms 

(CFR) as amended by Protocol No. 117, Strasbourg, [1984] 22.XI.1984, art 4. 
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In the sense of a mandatory refusal, only the form as mentioned above is allowed. It must 

nevertheless be pointed out that in reality, there are other ne bis in idem provisions to be found 

among the optional refusal grounds.44 A difference seems to be that this optional non-execution 

is mostly based on an ongoing prosecution and that it can also include situations where the 

person has received a final decision in a third state.45 In the latter case, such different treatment 

raises questions. Questions can be asked with regards to such a different treatment in the latter 

case. Would it not be a total discrimination to prosecute this person once more, only because of 

the fact that the previous decision came from a third state instead of an EU Member State? 

 

Also odd, is that the ne bis in idem-test has to be done by the state that is responsible for the 

previous judgment. This was also claimed in the Mantello-case since it is believed that only this 

state is capable of deciding that its primary ‘judgment’ can be seen as an act that could lead to 

the same act.46 Such a ‘same act’ is to be considered an autonomous principle of EU law.47 It 

should be considered that such a case can be detrimental to the situation where the issuing state, 

who delivered the first judgment, does not properly follow its ne bis in idem obligations and 

thereby subjects their suspect or convict to a complete repetition of the prosecution. 

c. Minors not criminally responsible 

If the executing authority does not consider a certain age to belong to a criminally responsible 

person, then he/she will be seen as a minor, who not suitable for surrender. This can often lead 

to great discussions because every national legal systems has a different concept of criminal 

responsibility of a minor and it might even depend on the type of offence committed. Since it 

is up to the law of the executing state to determine criminal responsibility, this could evoke 

situations of ‘forum shopping’. Consequently, it is more of a political provision, than one with 

a humanitarian goal.48 

                                                 

 

44 FD EAW, arts 4.2, 4.4, 4.5. 
45 Ibid, art 4.5. 
46 C-261/09 Mantello [2010] ECR I-11477, para 51. 
47 Ibid, para 38. 
48 Michelle Panzavolta, ‘Humanitarian concerns within the European Arrest Warrant system’ in Nico Keijzer,  

Elies van Sliedregt (eds) The European Arrest Warrant in practice (Asser Press 2009), 183. 
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B. Optional refusal grounds 

Article 4 FD EAW provides a wider range of refusal grounds that Member States should adopt 

into their national legal systems. While they are broader and offer a wider protection of 

fundamental rights, one has to keep in mind that they are still only optional and therefore cannot 

lead to a coherent system in the EU. It is difficult to fully grasp the influence of these optional 

refusal grounds since they can be interpreted differently in every Member State and every case. 

This does not enhance judicial cooperation, nor provide legal certainty. 

C. New refusal ground since the FD EAW: In Absentia 

The provision on ‘in absentia’-judgments was originally situated in article 5, paragraph 1 of the 

FD EAW. It envisaged an obligation for Member States to provide guarantees that the person 

who had received a final decision in his absence, would be met with the opportunity of retrial 

in the issuing state. The problem that occurred here, was that it was an extremely vague 

provision, excluded from the refusal grounds of article 4 of the FD EAW. Therefore, its actual 

direct effect was brought to a bare minimum since only the executing authority could state the 

accurateness of such guarantees.49 

 

In 2008, a framework decision was introduced by the Slovenian, French, Czech, Swedish, 

Slovak, British and German delegations of the Council, which aimed to amend certain 

provisions of the then most-contested framework decisions and to introduce a greater protection 

for procedural rights of a person tried in his absence.50 This included a replacement of the in 

absentia-provision from article 5 to article 4, 1. Henceforth, the in-absentia discussions could 

                                                 

 

49 Council Framework Decision 2009/299/JHA of 26 February 2009 amending Framework Decisions 

2002/584/JHA, 2005/214/JHA, 2006/783/JHA, 2008/909/JHA and 2008/947/JHA, thereby enhancing the 

procedural rights of persons and fostering the application of the principle of mutual recognition to decisions 

rendered in the absence of the person concerned at the trial [2009] OJ L81/24 (FD 2009/299/JHA), Preamble Recital 

3. 
50 Initiative of Slovenian, French, Czech, Swedish, Slovak, United Kingdom and German delegations in the 

Council of the European Union, ‘Draft Council Framework Decision on the enforcement of judgments in absentia 

and modifying: - Framework Decision 2002/584/JHA of 13 June 2002 on the European Arrest Warrant and the 

surrender procedures between Member States - Framework Decision 2005/214/JHA of 24 February 2005 on the 

application of the principle of mutual recognition to financial penalties - Framework Decision 2006/783/JHA of 6 

October 2006 on the application of the principle of mutual recognition to confiscation orders - (Framework 

Decision on the application of the principle of mutual recognition to judgments in criminal matters imposing 

custodial sentences or measures involving deprivation of liberty for the purpose of their enforcement in the 

European Union)’ 5213/08. 
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lead to an optional refusal ground in Member States in the execution of European Arrest 

Warrants. The burden of proof –to show the compliance with the specific requirements of recital 

a to d– lies with the issuing state. This amendment could be applauded, since it was a clear 

insertion of the ECHR protection into EU law. 

 

While the article shows a great amount of detail and describes the possible absence situations 

quite precisely, in Melloni, the Court of Justice was still faced with a preliminary question 

regarding the chance to review the absentia-judgment, which had not been provisioned via FD 

2009/299/JHA. Stefano Melloni, residing in Spain, had been the subject of a European Arrest 

Warrant in Italy for fraud, but was tried in absentia, since he fled before the surrender was able 

to take place.51 

 

Before the ECJ he argued the need for a provision to retrial in the FD EAW. The court pointed 

out, however, that no such refusal grounds existed and that the grounds should stay exhaustive 

at all costs.52 

D. Traditional grounds linked to human rights, abolished since the FD EAW 

a. Nationality 

An essential element of protecting EU citizens has always been the nationality refusal ground. 

Nationals of a Member State could rarely become the subject of extradition since it was believed 

that the best social rehabilitation could be given in the Member State. But this did not stroke 

with the ideal of mutual recognition, where all Member States are trusted to provide an equal 

protection. Germany was the Member State that did not want to give up on this ground since 

nationality brings forth citizenship, which in turn binds a citizen to its country and only through 

that to the EU. 53 However, this point of view did not receive any support and the nationality 

ground was partially abolished.54 In general, Member States still find it difficult to extradite 

                                                 

 

51 C-399/11 Stefano Melloni v Ministerio Fiscal [2013] not yet published. 
52 Ibid, para 44. 
53 C-66/08 Kozlowski [2008] ECR I-06041. 
54 The thought behind the old refusal ground can still be found in article 4.6 FD EAW(optional refusal ground 

where the executing Member State executes the sentence of detention itself), article 5.3 FD EAW (guarantee where 

the executing Member State can surrender for a trial under the condition that the national is sent back for the 

execution of the sentence) and 25 FD EAW (transit through the state of nationality can be subject to the condition 

to send the individual back to the state of nationality after the person has been tried for its detention or the execution 

of the sentence). 
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their proper nationals to other Member States, since it is a form of relinquishing sovereignty for 

efficient cross-border cooperation. 

b. Political offence 

The political offence exception has caused many a grey hair for those believing in the mutual 

trust Utopia. Soon, it was seen as the pinnacle of failure of the European judicial area. When it 

was first inserted into the Convention on Extradition of the Council of Europe, it led to many 

discussions regarding terrorism. It could not stand that terrorism would lead to a non-execution 

of a warrant, because terrorism was an act that formed a threat to a Member state. Therefore, 

the Council of Europe set up a Convention on Terrorism which excluded these acts from the 

political offence exception.55 

 

Absurdly, one can find an exception to this exception in Article 13 of the Convention on 

Terrorism, which allowed the Member States to still see it as a refusal ground for European 

Arrest Warrants.56 Although this has nothing to do with the protection of a Member State, it has 

everything to do with the stubbornness and plea for sovereignty found at the heart of every 

government in the EU. Therefore, since the FD EAW, Member States are no longer allowed to 

foresee any political offence exception and can only link it to Amnesty and statute barriers. 

Consequently, the envisaged protection for those fleeing from political prosecution has been 

ripped away from the individual for the sake of mutual recognition. In an ideal Union, where 

mutual recognition fosters judicial cooperation, all Member States are equal, including their 

political systems. In reality, their differences are tearing the cooperation apart. 

c. Non-discrimination 

‘Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, 

genetic features, language, religion or belief, political or any other opinion, membership of 

a national minority, property, birth, disability, age or sexual orientation shall be 

prohibited.’57  

                                                 

 

55 European Convention on the Suppression of Terrorism, Strasbourg, 27.I.1977. 
56 Ibid, art 13. 
57 CFR, art 14, fairly similar to ECHR, art 21 which states: ‘The enjoyment of the rights and freedoms set forth in 

this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, 

religion, political or other opinion, national or social origin, association with a national minority, property, birth 

or other status’. 
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Cleary included in two of the most important European fundamental rights instruments, non-

discrimination is seen as a right necessary in every form of cooperation. Again, the reason that 

the EU pressed ‘delete’ is clear: mutual recognition and mutual trust. One cannot refuse for the 

reason of discrimination because that would mean we do not trust each other. However, should 

we not instead consider the fact that if such great, brilliant mutual trust existed where all states 

treated fundamental rights correctly, there would not be any  reason for discrimination. 

Abolishment of the ground was unnecessary, unless it was feared that such trust maybe did not 

exist after all.  

 

However, if we dig a little deeper, we encounter a clear non-discrimination provision in 

Preambe 12: 

‘Nothing in this Framework Decision may be interpreted as prohibiting refusal to 

surrender a person for whom a European arrest warrant has been issued when there are 

reasons to believe…that the said arrest warrant has been issued for the purpose of 

prosecuting or punishing a person on the grounds of his or her sex, race, religion, ethnic 

origin, nationality, language, political opinions or sexual orientation, or that that 

person's position may be prejudiced for any of these reasons.’58  

 

Why was it mentioned in the preamble but completely left out of the actual binding provisions? 

To what extent can we use this provision as an inclusion of the principle into the FD EAW? In 

a later chapter, an answer to this exact question, will be offered59 

II.3 The issues of mutual recognition 

It is difficult to state that mutual recognition does not exist. As it is based on a demand, it only 

be done away following a limited number of situations. Cooperation between Member States 

with different laws and different (definitions of) offences, is a  laborious goal to achieve.60 

                                                 

 

58 FD EAW, Preamble 12 
59 See Chapter IV.2 
60 Pim Albers and Pascal Beauvais, ‘Procedural aspects and instruments for enhancing mutual trust between 

Member States’ in Pim Albers, Pascal Beauvais, Jean-François Bohnert, Martin Böse, Philip Langbroek, Alain 

Renier, Thomas Wahl (eds) Final Report: Towards a common evaluation framework to assess mutual trust in the 

field of EU judicial cooperation in criminal matters (Eleven Publishers 2013), 23. 
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Obliging such an obedience of a judicial authority can lead to a decrease of legal certainty, the 

person subdued by the surrender will not always know how he/she will be treated in the issuing 

country.61  

 

However, because it is so difficult  make use of the exhaustive amount of refusal grounds, one 

could state that, in most cases, the EAW will be complied with. Therefore, the top part of the 

pyramid is not so much unstable as it is fragile. The assessment of the second part, mutual trust, 

could lead to more concise reasons why the judicial cooperation between Member States is in 

such poor health.  

II.4 Conclusion 

Mutual recognition has been introduced to finally achieve the great goal of an AFSJ. It would 

create the European judicial area where all Member States would cooperate without a single 

doubt, the sign to the rest of the world that the EU is one and stronger than ever. In reality, the 

top piece of the pyramid is not as glorious as intended. The lack of ‘unity’ shows through the 

absence of common definitions for criminal offences and the later insertion of the in absentia 

refusal ground, as Member States did not comply with the previously provisioned guarantee. 

From this analysis, it becomes clear that the essence of the issue does not lie within mutual 

recognition, but lurks in the other pieces of the pyramid. Therefore, in the next chapter, mutual 

trust, the foundation of mutual recognition, will be examined.  

                                                 

 

61 Frank Zimmerman, Sanja Glaser and Andreas Motz, ‘Mutual Recognition and its Implications for the Gathering 

of Evidence in Criminal proceedings: a Critical Analysis of the Initiative for a European Investigation Order’ 

(2011) 1 ECLR 55, 59. 
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III. THE EAW AND MUTUAL TRUST 

III.1 The Concept of mutual trust 

In general, definitions of the concept mutual trust are rare. Authors often refer to the Programme 

of measures in which the European Council formulated mutual trust as a ‘mutual confidence in 

each other’s legal systems’ due to a '[S]hared commitment to the principles of freedom, 

democracy and a respect for human right, fundamental freedoms and the rule of law'.62 Another 

approach that has often been quoted, can be found in the Hague Programme of 2004, where the 

European Council came together in its quest for a mechanism to ‘enhance’ mutual trust. There 

it declared that the mutual confidence should stem from the certainty that all European citizens 

have access to a judicial system meeting high quality standards.63  

 

Where the European Council seeks to make the legal systems of the Member States equal in 

the Programme of measures, we find the same body doubting its previous statement, 

undermining it by saying that all legal systems of the states meet the high standards, without 

them necessarily being the same. This shift in belief can easily be explained through the mass-

accession to the EU in 2004, due to which many new, slowly adapting legal systems introduced 

themselves to the EU playground. Even though the implementation of the FD EAW into the 

national criminal laws was a long journey for all Member States, the scare for the laws of East-

European states had to be dealt with.64 

 

As pointed out by the MEIJERS COMMITTEE
65, literature shed a different light on the topic than 

the Commission did. To some authors, mutual trust could be aimed at maintaining the integrity 

                                                 

 

62 European Council, ‘Programme of measures to implement the principle of mutual recognition of decisions in 

criminal matters’ [2001] OJ C12/10. 
63 European Council ‘The Hague Programme : strengthening freedom, security and justice in the European Union 

[2004] OJ C53/1. 
64 Observatório Permanente da Justiça Portuguesa, Centro de Estudos Sociais, Colégio de S. Gerónimo, ‘The 

European Arrest Warrant in Law and in practice: a comparative study for the consolidation of the European law-

enforcement area’ (2010) <http://opj.ces.uc.pt/pdf/EAW_Final_Report_Nov_2010.pdf> accessed 21 February 

2015, 273. 
65 The Meijers Committee is a group of independent experts based in the Netherlands, that aims to provide advice 

and guidance in the policy making of international immigration, refugee and criminal law.  
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of the issuing judicial authorities66 and having confidence in the accuracy of the information 

provided by such authorities.67 Said confidence is of paramount importance since judicial 

authorities have to work together if one Member State will enforce the judgment of another. 

Even more so than in civil proceedings. Combining these elements leads to a similar 

assessment, where the trust in the legal system of another Member State is founded upon the 

respect for and belief in the accuracy of its judicial authorities. In short, the idea that all judicial 

decisions are legitimate and should be respected.68  

 

This ensues the necessary primary discussion whether all judicial authorities in all Member 

States are equal, which leads to the conclusion that it is difficult to consider this as the best 

plausible approach. More general, is the idea which has also been the outset of this thesis, that 

mutual trust should be based on a common approach to fundamental rights in all judicial 

systems of the EU. 

 

Even more interesting, is the depiction by the MEIJERS COMMITTEE of formal mutual trust 

versus substantive mutual trust or mutual trust in concreto. In formal mutual trust, all is based 

on a review ex-ante, where mutual trust in concreto bases itself on review ex post.69 In other 

words, formal mutual trust could be based on the idea of being a member to the same institutions 

and treaties, while the substantive trust will have to be judged on a case by case basis. It should 

be noticed that the focus of the EU predominantly lies on the formal trust, whilst the solution 

may very well lie in a casuistic validation. 

 

It is true that formally taking part in an agreement or signing a Treaty shows a great effort of 

the Member States to align ideas and policies in the EU. Agreeing to such documents leads to 

                                                 

 

66 Guy Stessens, ‘The principle of Mutual Confidence between judicial authorities in the Area of Freedom, Security 

and Justice’in Gilles De Kerchove, Anne Weyembergh, L’espace pénal européen: enjeux et perspectives (Editions 

de l’université de Bruxelles 2005), 94 
67 V.H. Glerum and N. Rozemond, ‘Overlevering en Uitlevering’ in: Elies van Sliedregt, J.M. Sjöcrona and 

A.M.M. Orie (eds), Handboek Internationaal Strafrecht (Kluwer 2008), 158. 
68 M.P. Maduro, ‘So close and yet so far: the paradoxes of mutual recognition’ (2007) 14 Journal of European 

Public Policy 814, 823. 
69 Hemme Battjes, Evelien Brouwer, Paulien de Morree and Jannemieke Ouwerkerk, The Principle of 

Mutual Trust in European Asylum, Migration, and Criminal law: Reconciling Trust and Fundamental Rights 

(FORUM 2011), 40. 



 

 

23 

 

A Utopia of Mutual Trust: Fundamental Rights in the European Arrest Warrant 

direct effect on a national level and therefore demands a certain degree of trust that all Member 

States will follow up on the obligations as set out in the Treaty or Regulation. This way, one 

could argue that mutual trust is already part of the Union, the moment Member States 

participate.70 Since the Framework Decision does not have the same value as a Convention 

(although it seemed like that was the original idea) can this concept be enough, keeping in mind 

that its demanded implementation has, till this day, not been finished appropriately?71 

 

Some authors even say that the fact that the FD are not Treaties, forms the exact benefit of 

mutual recognition instruments.72 They claim that due to the FD there is no longer a need to 

alter national laws. It allows the parties to maintain their own specific characteristics without 

losing their spot in the wheel of (fortune of) the Union. The only element demanded to maintain 

such a situation is to trust the other Member States, which should not be such a great burden 

since all union states have the same fundamental basics. 

 

Whilst all these observations by the Committee seem to have a rather positive view on mutual 

trust, should we not accept the actual reality that mutual trust is a form of blind faith? ‘I will 

trust you, you will trust me’73and together we are one happy family united in diversity. This 

concept would have fitted easily into the Union envisaged by Giscard d’Estaing so many years 

ago, but can it do so in an actual world with sovereignty and non-corresponding ordres publics? 

Having the same Treaties and fundamental rights does not seem to make all Member States 

equal, so how can trust ever be achieved? 

                                                 

 

70 Guy Stessens, ‘The principle of Mutual Confidence between judicial authorities in the Area of Freedom, Security 

and Justice’in Gilles De Kerchove, Anne Weyembergh, L’espace pénal européen: enjeux et perspectives (Editions 

de l’université de Bruxelles 2005), 97 
71 Commission Staff Working Document, Accompanying document to the third Report from the Commission to 

the European Parliament and the Council on the implementation since 2007 of the Council Framework Decision 

of 13 June 2002 on the European arrest warrant and the surrender procedures between Member States, 

COM(2011) 175 final. 
72 Ilias Bantekas, ‘The principle of mutual recognition in EU criminal law’, (2007) 32 European Law review 

(E.L.Rev.) 365, 13. 
73 Gert Vermeulen, ‘Flaws and contradictions in the mutual trust and recognition discourse: casting a shadow on 

the legitimacy of EU criminal policy making & judicial cooperation in criminal matters?’ in Nina Persak (ed) 

Legitimacy and trust in criminal law policy and justice (Ashgate 2014), 157. 
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III.2 The Utopia of mutual trust 

As the above shows, it can be doubted whether mutual recognition and its mutual trust’s roots 

can and will ever exist. While it cannot be denied that mutual trust is a beautiful concept, it 

must be emphasised that it is far from perfect. It is based on the idea of a common ground of 

fundamental rights. At the time of writing of the Framework Decision, it was clearly presumed 

to already exist, this can be derived from the many mutual recognition clauses in the FD EAW, 

as mentioned in the previous chapter.  

 

Criminal law is very personal for every state. It is part of their sovereignty to decide how to 

enforce the rule of law. Furthermore, it functions as a guidance to help create a stable society, 

by both enforcement and safeguards. It leans greatly on the cultural habits and traditions of 

every territory and its specific democracy. As such, it stands between the individual and the 

State.74  

 

Until the CFR, the ECHR was the main source for fundamental rights. Thus, it also formed the 

main basis for the FD EAW. Considering that all parties to the decision were also members to 

the CoE and thus to the ECHR, enough leverage was created to claim the existence of mutual 

trust. This perception fully neglects the fact that the ECHR and the Court’s case-law merely 

reflected minimum standards and still allow a certain freedom regarding the fundamentals of 

each individual.75 Therefore, many ideas and concepts have not been regulated (such as the 

admissibility of evidence) and are left open to the national legal systems.  

 

It seems like the Council admitted this rather naïve mistake and tried to amend it in the Hague 

Programme and Stockholm programme by saying that ‘the mutual trust had to be enhanced’. 

Without necessarily acknowledging the failure of mutual trust, it puts great faith in future 
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minimum standards to enhance the cooperation. This without giving any clear shape or form to 

these ideas.  

 

The real issue lies in the almost blindfolded belief in trust. As MITSILEGAS stated before ‘The 

need to ensure state enforcement trumps the requirement to examine in detail, on a case by case 

basis, the fundamental rights implications of the execution of a request by another Member 

State.’76 Legality and legitimacy are expected to be part of judicial cooperation and are therefore 

completely left out in the (already small amount) of tests by the executing state.77 

 

Even in the Advocaten voor de Wereld-case, this idea of mutual trust formed a great point of 

discussion. The Court proclaimed an unconditional faith in the principle of mutual recognition 

in the light of the high degree of trust and solidarity.78 Mutual recognition became a self-

fulfilling prophecy.79 

 

Where does this impenetrable confidence in trust come from? Mutual recognition, as was 

mentioned before, first arose in the civil proceedings field. One would expect it to have a 

spotless reputation there, as to lead to an implementation into criminal proceedings without 

further ado. Yet still, for example in family law, Member States have no wish to let go of their 

power to decide the national laws and this even above EU law.80 The Aguirre-Zagara case 

sheds light on a clear distinction between mutual trust and fundamental rights, against what had 

been portrayed by the Commission and the Council. Instead of saying that mutual trust is built 

upon common fundamental rights, it can be argued that it almost forms its antonym. 
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A perfect example regarding the lack of trust hides in the afore-mentioned double criminality. 

Regardless of the fact that the EU abolished the ‘check’ for 32 offences, the Member States will 

not just let go of this part of their sovereignty. Italy, for example, still allows a constant test of 

double criminality, placing the most value on the wishes of the executing state.81 If not, the 

discrepancy between the definitions of these 32 offences could form a burden on judicial 

cooperation. Where one states considers euthanasia to be a form of murder and issues its request 

upon that concept, another Member State (such as Belgium) may not consider a personal choice 

to be an attack on a person’s integrity. As long as there is no legal basis , there will be no legal 

certainty. 

 

The FD EAW is not the only framework decision that applies the mutual recognition concept 

for the judicial proceedings. It can also be found in the financial penalties, the EEW (and new 

EIO) etc. The EU is slowly opening up the scope of all its judicial cooperation instruments to 

the Utopia that is mutual trust and recognition. Utopia may sound strong but in general it should 

be emphasised that mutual recognition, based on mutual trust, is far from being achieved. 

 

The EU has not been consequent enough in its quest for common mutual grounds for judicial 

cooperation. It is painstakingly obvious that one cannot achieve full mutual recognition, if opt-

out clauses are allowed into the FDs. Germany, for example in the FD on the European 

Evidence Warrant, did not see itself abolishing the double criminality-check for certain offences 

and thereby ‘boycotted’ the process of ‘adoption’ of the FD.82 As a unanimity was needed, it 

saw the vulnerability of the system and sneaked in a purely distrusting clause. One might call 

it ‘a compromise in disguise’. If the EU allows such fundamental changes to be decided by the 

Member States at will, then it will never achieve its great ideal of mutual trust.83 

 

One of the reasons for the struggle to create mutual trust hides in the fact that the EU is ‘United 

in Diversity’. This slogan and characteristic is both its strength and its weakness. It can be called 
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powerful in the sense that it brings many cultures together to create a common ground for 

certain topics where the protection of a Union trumps the protection of an individual state. 

Nonetheless it could also be considered weak since the difference in cultures is what holds back 

the mutual trust. Definitely when one compares it to a situation where mutual trust does actually 

exist: the Nordic Arrest Warrant. 

 

The Nordic arrest warrant is an extradition mechanism between the Nordic countries. Much 

like the EAW, it is based on mutual recognition and depends upon the trust of the different 

states in each other’s legal systems.84 The only difference with the EAW, is that it actually 

works. Because of the fact that the cultures of Denmark, Norway and Iceland on one side and 

Sweden and Finland on the other are so alike regarding their social-historical past, languages 

and even geographical proximity, mutual trust can exist.85 

 

This raises multiple questions for the EU: should we change our cultures to facilitate mutual 

trust? Would this not take away the very essence of the EU, which is being ‘United in 

Diversity’? It would be unacceptable to expect that Member States would alter their traditions 

and beliefs because of the mere fact that this could create trust. The sovereignty, which the 

states hold so dear, would be completely forgotten and it would make the EU a state, rather than 

a Union. 

 

This leads to the answer of it all, mutual trust is not a judicial concept as much as it is political.86 

Although the mutual trust between the judicial authorities was argued above to be one of the 

elements of mutual trust, this should be questioned. Are it not the legislators that make or break 

mutual trust, rather than the judges?87 The governments of the Member States could easily just 

accept the existence, judgments and ideas of the national laws of Member States, if they wanted 
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to. All that is needed is the effort to comply with mutual recognition. But Member States choose 

to believe in their sovereignty rather than in the unity that is the EU. As long as there is no 

political commitment, there is and will never be mutual trust. 

 

Furthermore, mutual recognition is ought to be the ‘negative harmonisation’. The element that 

can prevent from having to change all national laws and elements to become one and the same 

within the EU. Still it must be admitted that instead of saving the EU the many burdens of a 

harmonisation procedure, it is giving the EU the face of an unbalanced group of selfish Member 

States. The only solution may be harmonisation after all. Or does this go too far and completely 

diminish the essence of mutual recognition? It seems as if mutual trust will always stay a 

concept, an idea as it is often quoted, rather than a fact. 

III.2.1 United in diversity: Preserve what was created? 

Still, one should give it the benefit of the doubt: could the current situation be maintained? It 

comes as no surprise that the MEIJERS COMMITTEE is of the opinion that mutual trust should 

remain the preliminary presumption.88 There seem to be –albeit little in quantity- reasons to 

maintain the current situation which guards the legal system of the issuing state ever so gently. 

 

In this respect, one could read in the Report of 2011 of the Commission on the implementation 

of the FD EAW that it might be superfluous to provide any explicit fundamental rights 

protection. The Commission is of the opinion that it could be expected that Member States 

respect fundamental rights and that surrender should therefore not be possible when there is a 

chance for a breach.89 Furthermore, if the FD would not entail a prohibition by itself regarding 

breaches of fundamental rights, this would mean that when such a breach would occur, the FD 
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EAW itself could be regarded as incompatible with article 6 of the Treaty on the European 

Union (hereinafter: TEU), which could never have been the objective.90 

 

Mutual trust can be enhanced, but fundamental rights do not necessarily have to be implemented 

into the already ‘well-functioning’ system. António Vitorino, former Commissioner, who wrote 

the foreword to the Handbook on European Arrest Warrants is convinced that the EAW is great 

as is, since it made ‘[S]urrender procedures faster, more effective and less political and has 

given new rights to requested persons at the same time, such as the deduction of time spent on 

remand from the final sentence served.’91 

 

In the Radu case, the Court mentioned a very peculiar reason not to adjust the element of mutual 

trust and to allow a greater scope for fundamental rights. It stated that the essence of surrender 

would be touched if the Member States could deny surrender because of the sole fact of 

noncompliance with fundamental rights. It points out that the EAW ought to have an element 

of surprise to prevent flight by the suspected or convicted person.92 Thanks to mutual trust, 

demands have to be followed up and the whole society is protected from a fleeing criminal…or 

at least something along those lines.  

 

If a specific fundamental rights provision would be inserted into the FD EAW or any other FD 

regarding mutual recognition, refusing to cooperate would become too easy. Member States 

could easily use the idea of ‘bad/noncompliance with the fundamental rights provisions’ as a 

reason not to allow the obligation following from mutual recognition, stating that the right to 

private life or right to property would be violated if the surrender would go through.93 This 

would diminish the current situation that the EU worked so hard for. Instead of diminishing 
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what already exists, the Member States should just respect each other and show mutual 

confidence. 

 

One other element that could lead to holding onto mutual trust and faith in each other’s legal 

systems is the fact that the EU-citizen does not care. In the Eurobarometer, an increase in belief 

in the EU can be noticed94 and criminal law appears to not be a great concern of the individual.95 

Regardless, this reasoning should not be followed. It is not because the EU-citizen is not 

necessarily involved and concerned about the EU actions in national criminal laws, that it will 

still be the case in the future. The amount of cases at Fair Trials International keep increasing 

and each time, the citizens show a great disapproval of the EAW and its many malfunctions.96 

The more citizens end up in such situations, the more the plea for change grows. 

III.2.2 Enhancing (formal) mutual trust? 

Ironically, rather quickly after presuming the existence of mutual trust, the Council introduced 

the idea of ‘enhancing mutual trust’ in its the Hague Programme in 2004. Via so-called flanking 

measures to mutual recognition, mutual trust ought to be created. Stating that the EU needs 

extra measures to ‘enhance’ trust is basically admitting that the presumption of the mutual, 

(nearly) unconditional confidence upon which the pyramided Utopia of a perfectly cooperating 

Union was leaning, was a blatant lie. There was and is no such thing as mutual trust.  

 

The measures have been laid down into a Roadmap of procedural rights which contains an array 

of minimum standards that all Member States have to implement in their national laws via 

Directives. The fact that all Member States would hereby have the same minimum standards in 

the procedural aspects of their national criminal law, should have as an effect that Member 

States obtain a greater confidence in each other’s procedures. The question remains: What is so 

different about this idea compared to the CoE and CFR which contain a set of minimum 

standards too.  
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As author VERMEULEN stated, it seems that the EU is actually trying to build mutual trust upon 

the concept of mutual recognition instead of the other way around,97 because it realised its 

pyramid was tumbling. However, the switch does not fit within the basic ideas behind mutual 

recognition. An upside down pyramid is not one worth building. 

 

More specifically, could these actions effectively lead to mutual trust? Author VERMEULEN does 

not seem to think so and explained  

‘Being granted throughout the EU the right to translation and interpretation in criminal 

matters, the right to information on the charges and about the dossier, the right to legal 

assistance, to consular assistance and to contact with family members and one’s 

employer is all nice, and important, most probably even needed… But how can such 

measures tangibly take away MR-triggered problems? Distrust in MR-based 

cooperation contexts seems to have little or nothing to do with respect or non-respect 

of these rights really’.98 

 

Furthermore, the mutual trust in concreto is neglected. It is not because these rights are 

‘unanimously’ accepted and followed, that all trust issues will be gone. This will not lead to a 

greater protection of the individual in singular cases. 

III.3 Conclusion 

Finding a definition for the concept of mutual trust has proven to be a hazardous task. It seems 

as if no common ground can be found to hold the brick of the pyramid together. Regardless of 

what definition one choses, it proves to be difficult to establish the existence of such trust. 

Nevertheless, the EU institutions focussed predominantly on mutual recognition, since they 

expected the trust to already exist. How can one build upon something that has a purpose, yet 

no definition? 
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The presupposed trust gets diminished by the reality: there is no trust…yet. A clear example of 

this can be found in the EEW, where Germany stubbornly declared not to follow up on double 

criminality requirements. Another one worth mentioning is the opt-outs the EU has distributed 

to certain countries, who used it for an à la carte implementation legislation, with the aim of 

principally benefiting their own state. 

 

Perhaps this is where the issue lies, the fact that the Member States do not want to trust. There 

are too many differences in the national legal systems and too many versatile Member States 

taking part in the Union that the road to ‘equality’ gets obstructed. Compared to the Nordic 

Arrest Warrant, of which it has been established that mutual trust actually exists and the warrant 

actually works properly, the EU seems to still have a long way to go. 

 

Yes, the pyramid is tumbling and the primary issue seems to lie within the mutual trust 

presumption. If we take away this brick, only fundamental trust remains, the bottom piece and 

perhaps the only one, that can offer any solace. 
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IV. THE EAW AND FUNDAMENTAL RIGHTS 

IV.1 The concept of fundamental rights 

The way the fundamental rights –on which the so-called mutual trust is based– are defined, will 

of course have a great influence on the given protection. Already in 1950, via the Council of 

Europe, Member States were encountered with a great need for fundamental protection for their 

citizens. Thanks to the ECHR, an EU citizen can be assured of a number of minimum standards 

of protection of their human rights throughout all States participating in the Council of Europe.  

 

Following the view of the Council of Europe, fundamental rights exist of the human rights of 

the individual, the EU however has issues finding its proper definition. It has in fact no common 

developed understanding of what, for example, human rights should be.99 The EU did not build 

its existence of the European Economic Community upon its fundamental rights, unless one 

considers these to exist of both human rights protection and corporate protection.100 

 

The clearest indication of what the EU considers to be ‘fundamental’, can be derived from the 

Charter of Fundamental rights. The ECHR focusses completely on the human dignity and 

justice, whereas the CFR includes these topics as chapters among others, such as solidarity and 

citizen’s rights. This way, a clear indication is given of the broader perspective envisaged by 

the CFR. While some ECHR articles are reiterated and even a direct link is made in the chapter 

of ‘Justice’, one must acknowledge that in the eyes of the EU, fundamental goes beyond human 

rights. 

 

Nevertheless, all Member States of the EU are also part of the CoE and therefore, the ECHR is 

expected to have a great influence on their national legal systems. Since the CFR only became 

legally binding after the introduction of the FD EAW, it should be questioned on what 
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understanding of fundamental rights the EU aimed to base its framework. Although the recitals 

do refer to the ECHR, it remains remarkable how small its appearance in the FD is. 

 

In the Programme of Measures, as quoted before, the concept of mutual trust was expected to 

be based on a ‘[S]hared commitment to the principles of freedom, democracy and a respect for 

human right, fundamental freedoms and the rule of law'.101 Following this, one could read a 

clear distinction between human and fundamental rights and should consider the EU to have 

based its FD on fundamental rights in the wider perspective. 

IV.2 Fundamental rights provisions in the FD EAW 

To state whether there is an adequate protection of fundamental rights in the FD EAW, it could 

be useful to look for provisions explicitly referring to those rights necessary to foster mutual 

trust and to assess whether they are capable of offering an adequate protection of the individual. 

IV.2.1 Preamble 

Recital 12 refers to the fundamental rights by stating that the FD EAW is expected to take the 

fundamental rights into account, as portrayed in article 6 TEU102 which in its turns states that 

‘Fundamental rights, as guaranteed by the European Convention for the Protection of Human 

Rights and Fundamental Freedoms and as they result from the constitutional traditions 

common to the Member States, shall constitute general principles of the Union's law.’103 Being 

a common principle that can guide EU law, is this enough to expect a refusal by a Member 

State when a surrender is demanded that goes against the core principles of Union’s law? But 

if that is the case, is mutual trust not a ‘general principle’ of EU law too? If so, how should one 

interpret such a contradiction? 
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Seeing that the referral to article 6 TEU seems to be a common standard in the preamble of 

mutual recognition instruments104 and that in case-law the ECJ prefers mutual trust over the 

‘general goodness’ of the EU Member States105, it should be considered to have an almost 

powerless essence. Therefore, the interpretation would lead to a ‘triumph’ of mutual trust and 

a deplorable lack of protection for fundamental rights. 

 

In the 13th recital of the FD EAW, one can find the provision that ‘No person should be removed, 

expelled or extradited to a State where there is a serious risk that he or she would be subjected 

to the death penalty, torture or other inhuman or degrading treatment or punishment.’106 It 

could be argued that this encompasses a protection such as the one provided in article 3 ECHR 

and article 4 CFR. However, does this lead to a binding prohibition and ground for refusal? 

 

The problem is of course that a part of a preamble cannot be held against a Member State since 

it has no legislative power. This was stipulated by the ECJ in the case Casa Fleischhandels. A 

recital merely sheds light on a possible interpretation of a legal act and shows the reasoning of 

the legislators behind it.107 It could be taken into account by a judge, but there is no strict 

obligation to do so. As such, they only provide additional norms. Still, since the FD EAW has 

to be implemented into the national legal systems of the EU Member States, it should be 

questioned whether this can bring about a situation where the preamble forms part of the 

implementation.108  

 

How can we be sure the interpretation through these recitals becomes clear? As the EU clearly 

decided to exclude its non-discrimination exception, one can still find such a provision in recital 

12.2 of the Preamble. This would mean there cannot be a refusal regarding a possibly 

discriminatory surrender, yet it is prohibited to execute such surrender in the first place. Is this 
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the idea of mutual trust at play again, where the recital is merely a reminder of what should 

already be known and complied with? 

IV.2.2 Article 

That last idea gets diminished by the appearance of article 1(3) FD EAW. When looked at this 

provision up close, a parallel with the 12th Recital can be easily spotted. Where the preamble 

keeps it to ‘respect’, the FD article complicates things by stating that ‘This Framework decision 

shall not have the effect of modifying the obligation to respect fundamental rights and 

fundamental legal principles as enshrined in Article 6 of the Treaty on European Union.’109 

 

Is this article a specific lay-down of preamble 12? If so, then why was the part regarding the 

exclusion of discriminative action deleted? Again one struggles with the notion of ‘general 

principles of Union’s law’ since the extent to which the Union applies them compared to mutual 

trust is only very minimal. Furthermore, it is not clear why the Council decided to adopt a rather 

vague provision, whilst the preceding preamble was very clear in its statements of respect. 

When would such a ‘modification’ of the obligation to respect occur? Does this provision only 

mean ‘that the Member States have to be nice to each other in cooperation’, it seems as if the 

possibility of grave fundamental rights violations with regards to EAWs have not been taken 

into account.110 

  

An interesting view comes from the Advocate General SHARPSTON in the Radu-case. Because 

of the fact that the FD EAW strictly refers to article 6 TEU, a Treaty provision which has a 

higher value than a Framework, one should consider article 6 TEU to have a primordial 

function. Following this train of thought, in the execution of a EAW, the fundamental rights 

should always be respected and taken into account.111 If such is the case however, this could 

obstruct any mutual trust the EU is trying to obtain. 
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IV.2.3 The Missing Chapter 

Article 49 of Chapter VII of the Proposal on a European Arrest Warrant, gave answer to all 

fundamental rights pleas.112 It foresaw the possible hiccups of mutual trust and built in a 

safeguard for serious and repeated violations of fundamental rights within the meaning of 

Article 6 TFEU. As such, via a unilateral decision, Member States could suspend the 

recognition of warrants of another Member State that were suspected of a lack of fundamental 

protection.  

 

Making use of the procedure of article 7 TEU, after demanding a declaration of the Commission 

to the Council regarding the possible breach, the executing state could take the decision to 

prosecute the person subjected to the European Arrest Warrant itself. However, if such a 

procedure was not started in a timely fashion (6 months) following a declaration, the suspension 

would no longer exist. 

 

The article shows a great willingness to offer a fundamental rights protection and takes the 

necessary steps to amend a violation situation. It is therefore questionable and deplorable that 

the chapter never made it into the actual FD. Although it must be admitted that the procedure 

seemed hazardous,113 it could have been changed, rather than completely abolished in the final 

version of the legal instrument. 

 

The reason for its deletion seems self-evident: Mutual trust must prevail. If there is a complete 

mutual trust, based on the same principles and standards within the EU, then no distrust can 

exist. Therefore, the provision of article 49 apparently became superfluous and could have led 

to too many unnecessary procedures. The question whether this was naïve or well-played by 

the Council, remains to be seen. The author for one, is of the opinion that with adequate 

amendments, this provision could have prevented many issues the EAW faces today. 
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Interestingly, we can find a similar approach of the Commission to Bulgaria and Romania.  

‘If either Bulgaria or Romania should fail to address the benchmarks adequately, the 

Commission may apply safeguard measures based on articles 37 and 38 of the Act of 

Accession, including the suspension of Member States' obligation to recognise and 

execute, under the conditions laid down in Community law, Bulgarian or Romanian 

judgments and judicial decisions, such as European arrest warrants.’114 

 

This follows from a Cooperation and Verification Mechanism regarding Bulgaria and Romania 

after their unsteady accession to the EU.115 If it is in fact possible for the Commission to set 

aside Member States that fall short regarding their obligations as an EU Member State, when 

will actions be taken against Greece, Poland and other frequent violators of fundamental 

rights?116 

IV.3 Fundamental rights at stake in surrender 

IV.3.1 After breach 

If there would be such a thing as mutual trust based on the confidence in each other’s legal 

systems and on the acknowledgement that all Member States are equal, there would be no need 

for specific protection from the FD EAW or the national states for that matter. However, as 

VENNEMAN points out, this is a rather naïve approach since there would not be so much case 

law on violations in surrender proceedings if these beliefs were to be true.117 Besides, Member 

States would not take it upon themselves to check the compliance with the fundamental rights, 

like they most certainly do in many EU Member States. Lastly, the Commission would have 

never endorsed the intention of the Council to ‘enhance’ the mutual trust. 

                                                 

 

114 European Commission, ‘Progress Reports on the Cooperation and Verification mechanism – procedural 

aspects’, Memo 08/523 [2008]. 
115 European Commission, ‘Assessing ongoing progress by Bulgaria and Romania’ 

<http://ec.europa.eu/cvm/index_en.htm> accessed 5 April 2015. 
116 The European Union Agency for Fundamental Rights (FRA) Report claims that Bulgaria, Romania, Greece 

and Poland respectively committed 52, 58, 69 and 54 violations of the ECHR before the ECtHR. FRA, ‘Highlights 

Fundamental rights: key legal and policy developments in 2011’ (2011) 

<http://fra.europa.eu/sites/default/files/fra_uploads/2212-FRA-2012_annual-report-highlights-2011_EN.pdf> 

accessed 8 April 2015. 
117 Nicola Venneman, ‘The European Arrest Warrant and its Human Rights implications’ (2003) 29 Zeitschrift für 

Auslandisches Öffentliches Recht und Völkerrecht 103, 118. 
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A. Court’s views 

One could state that through case-law, it is clear that mutual trust and extradition principles 

have travelled a long way. But as current debates show, the road has not nearly been long 

enough. One of the greatest struggles is the discrepancies in the case-law of the European Court 

of Justice (hereinafter: ECJ) vs the European Court of Human Rights (hereinafter: ECtHR). 

Where the ECtHR will always put the rights of the individual and the protection of their 

fundamental rights as a focal point, the ECJ has to not only keep in mind the freedom and 

justice, but also the security. This often leads to clashes.  

 

And yet, both the EU and the CoE provide a set of minimum standards similar in nature 

(respectively CFR and ECHR), that bind all Member States of the Union. Due to article 52 (3) 

of the Charter we can state that this parallel can and should be made. Considering almost the 

same rights are at stake, the many divisions in opinions of the courts should be questioned.  

In extradition law, two main aspects of fundamental rights can be violated: procedural and 

human rights. By categorising these rights, it becomes clear where each court puts their focus. 

Both courts have a clear view on the interpretation and implementation of these rights. While 

it may not always stroke, it can give us an insight as to why mutual trust is not working and 

why we might need additional protection in extradition procedures. 

a. Human Rights 

a) Article 3 ECHR and 4 CFR 

By far the biggest fear that an accused or convicted person can have during extradition 

procedures, is the risk of ill-treatment in the issuing country. As both article 3 ECHR and article 

4 CFR declare in unison: ‘No one shall be subjected to torture or to inhuman or degrading 

treatment or punishment.’ 

 

The very first encounter of article 3 ECHR being invoked in an extradition procedure, is the 

well-known Soering v. UK case.118 Although the case took place in 1989 and therefore does not 

contain any reference to mutual recognition, it produced valid principles for all following case-

                                                 

 

118 Soering v. The United Kingdom (1989) EHRR 439. 
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law. In Soering, there was a ‘real risk’ that the extradition of the applicant would lead to a death 

penalty, which had been abolished in the UK.  

 

This case makes a clear link between extradition and the ill-treatment of article 3 ECHR. 119 To 

this day, no connection is provided in extradition procedures and their legal instruments –the 

CoE convention and FD EAW– regarding article 3 ECHR. Still, it does not seem odd that such 

a link is made due to the effects extradition can have on the integrity of the individual. It can 

be defended that article 3 ECHR should provide but minimum standards. The apparent lack of 

provision in extradition instruments however, stays an appalling fact. 

 

It could have been expected that the Soering case would lead to new articles in these instruments 

containing the protection of the individual against ill-treatment, definitely when taken into 

account Article 3 of the United Nations Convention against Torture and Other cruel, inhuman 

or Degrading treatment, which explicitly prohibits extradition if there is a risk of torture in the 

requesting state.120 Sadly however, we have to declare that this article of the Convention seems 

to have been forgotten in following cases and instruments. Recital 13 of the FD EAW cannot 

be taken into account here since it has no binding character.  

 

Although the influence of Soering has been rather small in that particular field, one should 

notice the scope Soering opened for ‘liability’ of Member States for other (non-contracting) 

parties. It gave the states a certain obligation to fully check the treatment of the suspect or 

convict in the other state, before completing an extradition procedure. A strong principle that 

could have been derived from Soering, was however diminished by the rather foolish mutual 

recognition.  

 

In Saadi v Italy in 2008, a question of the burden of proof was raised. The ECtHR responded 

by claiming that no actual ill-treatment should have occurred, but that a real risk –different from 

a mere possibility– suffices. Interestingly however, is that the Court accepts reports by 

                                                 

 

119 The only possible link could be the postponement of the surrender allowed since the person’s life or health is 

endangered by the transfer FD EAW, 23.4. Postponing does not necessarily mean refusing (see chapter II.2). 
120 Soering v. The United Kingdom (1989) EHRR 439, para 28. 
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acknowledged organisations –such as Amnesty international– as adequate proof if it deems it 

reliable.121 This allows an easier road to the applicant for compensation and protection. In 

Mamatkulov v. Turkey it was mentioned however that in the assessment the facts ‘[P]rimarily 

with reference to those facts which were known or ought to have been known to the Contracting 

State at the time of the extradition’ should be taken into account.122 

Deportation and Extradition 

The moment the FD EAW was introduced, one could see a stagnation or heavy decrease of the 

cases regarding extradition before the ECtHR. The case-law concerning deportation in asylum 

gained more attention and even an influence in extradition proceedings. In this respect, the court 

gave a judgment in many pilot cases that could affect the cooperation of Member States 

whenever the fundamental rights of the individual are at stake. 

 

To implement the result of the learning curve produced by the court in this field, a specific 

parallel must first be established. FENELLA BILLING offered a great overview of the reasons why 

we can intertwine these topics without much ado. This comparison is also absolutely necessary 

because both the ECtHR and ECJ agree that there should be a ‘check’ on fundamental rights in 

deportation cases. 

 

First and foremost, it poses an equal threat for fundamental rights by ‘transferring’ a person 

from one Member State to another.123 It demands a cooperation between Member States and 

invokes a certain ‘trust’. Can we find such a concept as mutual trust and recognition within the 

Dublin Regulation? 

 

An answer came through the NS and others v Secretary of State for the Home Department case 

in 2011.124 It is one of the rare cases where the ECJ is the deciding court which puts the focus 

                                                 

 

121 Saadi v Italy (2009) 43 EHRR 30, paras 128-132. 
122 Mamatkulov v. Turkey App nos 46827/99; 46951/99 (ECtHR, 6 February 2003) not yet reported, para 69. 
123 Fenella Billing ‘Parallel Between Non-Removal of Asylum Seekers and Non-Execution of a European Arrest 

Warrant on Human Rights Grounds: The CJEU Case of N.S. v. Secretary of State for the Home Department’ 

(2012) 2 EuCLR 77, 85. 
124 C-411/10 and C-493/10 NS and others v. Secretary of State for the Home Department [2011] ECR I-13905. 
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on EU law, rather than human rights. It is also different in the respect that the CFR is the 

compelling instrument, not the ECHR. This specific case speaks of a certain ‘mutual 

confidence’ which lies at the basis of the AFSJ.125 Recital 15 and Article 1 of the Dublin 

Regulation also explicitly mention fundamental rights protection, but not as a ‘refusal’ ground. 

 

Can we mirror mutual trust and the so-called mutual confidence as depicted in NS? If so, then 

there is a real discrepancy in the case-law of the ECJ of deportation vs extradition. In the given 

case the Grand Chamber decided that substantial grounds for believing there is a real risk to 

being subjected to inhuman or degrading treatment can lead to a non-transfer. Whereas in the 

Radu case (infra: article 6 ECHR) the Court stands it ground and demands full compliance due 

to mutual trust. 

 

Granting an individual who is the ‘victim’ of asylum deportation a specific fundamental rights 

protection, but refusing the same protection in extradition cases seems to break the mirror. The 

ECtHR is certainly not of the same opinion and keeps the mirror strong, as it developed a great 

evolution in the case-law of ‘unwanted transfer’. 

 

In the KRS v UK judgment, the ECtHR had belief that all the High Contracting Parties of the 

CoE (and Member States of the EU) protected the citizens with the range of minimum standards 

of the ECHR. Later, however, in the M.S.S. v Greece case, it held Belgium responsible for the 

deportation of Mr. M.S.S. to Greece, since Belgium ought to have known of the unacceptable 

asylum situation in Greece. It could not ‘merely…assume that the applicant would be treated in 

conformity with the Convention standards but, on the contrary, first verify how the Greek 

authorities applied their legislation on asylum in practice’.126 Therefore, its opinion of the standards 

compliance by the Member States, clearly shifted. 

 

Fairly recently, another clash of interpretations arose when the ECJ rendered a judgment in the 

Abdullahi case in which it appears that the applicant could not challenge the country of first 

                                                 

 

125 Ibid, para 83. 
126 M.S.S. v Greece (2011) 53 EHRR 2, para 359. 
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entry rule, unless it could show an amount of systemic deficiencies of this Member State.127 In 

the Tarakhel case however, the ECtHR first acknowledged that the issues as hand were less far 

reaching than M.S.S. but that article 3 ECHR could still be violated if the court of first entry 

could not offer a guarantee to the transferring state ‘that the applicants would be taken charge of 

in a manner adapted to the age of the children and that the family would be kept together.’128 This 

judgment seems to be opening up the scope of article 3 ECHR further than the ECJ would ever 

allow it to, referring to the NS case but not mentioning a word about Abdullahi. 

 

Does this imply a complete distrust should be the rule, until proven otherwise? Furthermore, 

does the ECJ have the right to treat the EU Member States differently and demand a full trust? 

Greece and Belgium are both parties to the CoE and EU, so one could ponder upon the question 

what would have been the outcome if it would have been decided by the ECJ and if this could 

this lead to forum-shopping of ‘higher courts’. It seems however, that even in the M.S.S. case, 

providing adequate proof of possible violation of human rights stays a very great burden, 

regardless of the decision in Saadi v Italy.129 

b) Article 8 ECHR and 7 CFR 

In general, one will not find many cases of violation of article 8 ECHR before the Court of 

Human Rights with regards to extradition. It is somewhat logical that the ECtHR has a great 

difficulty in allowing the distance of a family member in jail to become a reason for a breach. 

In that sense, Dr. NINA SCHALLMOSER even states that any form of extradition forms an 

interference in a person’s private and/or family life and therefore constitutes a breach of article 

8 ECHR.130 

 

                                                 

 

127 C-394/12 Abdullahi [2014] not yet published. 
128 Tarakhel v Switzerland App no 29217/12 (ECtHR, 4 November 2014) not yet reported. 
129 Catherine Heard and Daniel Manzell, ‘The European Arrest Warrant: The Role of Judges When Human Rights 

are at Risk (2011) 2 NJECL 133, 144. 
130 Nina Marlene Schallmoser, ‘The European Arrest Warrant and Fundamental Rights Risks of Violation of 

Fundamental Rights through the EU Framework Decision in Light of the ECHR’ (2014) 22 EJCCLCJ 135, 162 

based on her published PhD Nina Marlene Schallmoser, Europäischer Haftbefehl und Grundrechte. Risiken der 

Verletzung von Grundrechten durch den EU-Rahmenbeschluss im Lichte der EMRK (MANZ 2012), 176. 
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A good example of the hesitation of the Court (and in this case the Commission) to examine a 

breach of article 8 ECHR forms the Launder v UK case. Although it concerns an extradition 

between a member (UK) and non-member (Hong Kong) of the ECHR, in this case the 

Commission highlighted the absolutely exceptional character of a breach of private and family 

life in extradition proceedings.131 

b. Procedural Rights 

Procedure is the issue most touched upon by the European Union in its quest for more mutual 

recognition since it involves more than the human rights of the individual being violated, it also 

involves the deficiencies of the Member States’ proceedings. Suitable provisions of the 

fundamental rights instruments are of course article 5 and 6 ECHR vis à vis article 6 and 47-48 

of the Charter. It is strange how such a prominent place is given to article 6 ECHR, yet how far 

back it was pushed in the CFR. 

a) Article 5 ECHR and 6 CFR 

Where article 5 ECHR is one of the longest articles in the Convention, article 6 CFR exists of 

just one (vague) sentence: ‘Everyone has the right to liberty and security of person’. This means 

that one should very much lean on article 5 ECHR and should also consider there might be 

room for a margin of appreciation.132 

 

The relationship between the right to liberty and extradition has not often been discussed. As 

proven, before, deportation cases can give a real insight into the use of the articles in extradition 

procedures. Article 5 ECHR and 6 CFR are not so different in that aspect. In Othman v UK one 

of the parties claimed article 5 ECHR should not be applicable for expulsion. While the ECtHR 

acknowledged the difficulty to see a link, it made a parallel with article 6 ECHR, where the 

relationship has been proven. Nothing could justify a different treatment of article 5 ECHR. 

The Court did point out the need for a flagrant breach of the article, which implies a great 

threshold. As an example it refers to the situation where an applicant would be detained for a 

number of years without the intent of the State to offer a trial.  

 

                                                 

 

131 LAUNDER v the United Kingdom (1997) 25 EHRR CD67 (Commission Decision). 
132 CFR, art 52(3). 
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The ECJ also saw a connection between article 6 CFR and extradition, in the Radu case. 

However, as was to be expected, the Court does not see a reason to dispose of the mutual 

recognition element for the benefit of the fundamental rights. It could therefore be concluded a 

great difficulty exists to apply the right of liberty in extradition proceedings. 

b) Article 6 ECHR and 47 CFR 

As was mentioned before, Soering v. UK, is one of the most quoted cases in relation to 

extradition. It was the first to demand a risk for a ‘flagrant denial of fair trial‘ to even question 

the nearly automatic extradition procedure. This ‘test’ has been metaphorically phrased as 

‘Kissing Sleeping Beauty to life’.133  Although it had a slow upbringing in the case-law of the 

court, it is stated to eventually have led to ‘the court activating a landmine’. 134 

 

It is only in the Othman v UK case that real body was given to the –now called– flagrant denial 

of justice test in the context of deportation.135 Even though this case treated deportation, rather 

than extradition, just like in article 3 ECHR cases, it has had a great influence on ECHR case-

law. In the case, a man, recognised in the UK as a refugee, faced deportation to Jordan where 

he had been tried in absentia. Since he faced a real risk of a flagrant denial of justice, the Court 

claimed that the UK had violated article 6 ECHR.  

 

It is difficult to find a distinction following the terms of a flagrant versus a general denial of justice. 

Fortunately, the ECtHR provides a clear definition in the Othman case:  

‘A flagrant denial of justice goes beyond mere irregularities or lack of safeguards in the 

trial procedures such as might result in a breach of Article 6 if occurring within the 

Contracting State itself. What is required is a breach of the principles of fair trial 

guaranteed by Article 6 which is so fundamental as to amount to a nullification, or 

destruction of the very essence, of the right guaranteed by that Article.’136 

 

                                                 

 

133 Tom Zwart, ‘More Human Rights than Court: Why the Legitimacy of the European Court is in need of repair 

and How it can be Done’ in Spyridōn I. Phlogaitēs, Tom Zwart, Julie Fraser (eds) The European Court of Human 

Rights and its Discontents: Turning Criticism Into Strength (Edward Elgar Publishing 2013). 
134 Ibid, 95. 
135 Othman v the United Kingdom (2000) 29 EHRR 245. 
136 Othman v the United Kingdom (2000) 29 EHRR 245, para 231. 
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In the past, this test has been called applicable in the following situations:137  

- A conviction in absentia with no possibility to reassess the charges (Einhorn v. France 

App no 71555/01 (ECtHR, 16 October 2001), para 33; Sejdovic v. Italy [GC] ECHR 

2006-II, para 84; Stoichkov v. Bulgaria (2005) 44 EHRR 276, para 56); 

- A trial which is summary in nature and conducted with a total disregard for the rights 

of the defence (Bader and Kanbor v. Sweden ECHR 2005-XI, para 47);  

- Detention without any access to an independent and impartial tribunal to have the 

legality of the detention reviewed (Al-Moayad v. Germany App no 35865/03 (ECtHR, 

20 February 2007), para 101); 

- Deliberate and systematic refusal of access to a lawyer, especially for an individual 

detained in a foreign country (ibid); 

-  Use in criminal proceedings of statements obtained as a result of a suspect’s or another 

person’s treatment in breach of Article 3 (El Haski v. Belgium App no 649/08 (ECtHR 

25 September 2012), para 85)) 

 

It seems to be that the ECtHR is trying to make a distinction between reversible and irreversible 

violations.138 The great confusion exists, however, in the burden of proof that follows from such a 

demanding test. The proof of a real risk, such as is needed for article 3 ECHR, is expected from the 

applicant.139 Although accepted in Othman and in Mamatkulov the Court has great difficulty in 

deducing evidence from reports of organisations. For such a report to be effective, they have to state 

the specific allegations of the applicant concerned.140 This increases the burden of proof of the 

applicant, who is usually in a disadvantaged position to begin with. 

 

Although the case law of the ECtHR does not seem to find any issue in applying article 6 ECHR in 

extradition cases, author MORGAN seems to disagree stating that article 6 ECHR is meant for 

                                                 

 

137 As summed up by the CoE in its Guide on Article 6 ECHR- Council of Europe, ‘Guide on article 6: Right to a 

fair trial (criminal limb)’ (2014). 
138 Observatório Permanente da Justiça Portuguesa, Centro de Estudos Sociais, Colégio de S. Gerónimo, ‘The 

European Arrest Warrant in Law and in practice: a comparative study for the consolidation of the European law-

enforcement area’ (2010) <http://opj.ces.uc.pt/pdf/EAW_Final_Report_Nov_2010.pdf> accessed 21 April 2015, 

258. 
139 Othman v the United Kingdom (2000) 29 EHRR 245, para 260. 
140 Mamatkulov v. Turkey App nos 46827/99; 46951/99 (ECtHR, 6 February 2003) not yet reported, paras 72-73. 
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criminal proceedings, not extradition.141 Whilst it must be admitted that the ECtHR has claimed 

before that the extradition is an administrative procedure rather than a criminal one,142 it should be 

questioned what would be left for the individual protection in such cases. Should the guarding 

against unfair practises not be the central point of attention? Furthermore, what with the many 

similarities in jurisprudence by the ECtHR between extradition and deportation on the one hand 

and article 3 and 6 ECHR on the other?  

 

Regardless of the possibility of a lack of protection in the ECHR for extradition cases, one could 

expect a similar approach to the flagrant denial of justice test by the ECJ. Unfortunately, the ECJ 

does not consider fundamental rights to carry the greatest importance in EU law and holds on tight 

to its ideas of mutual recognition and mutual trust. 

 

When Mr Radu was the subject of four EAWs, but claimed to not have been heard, a preliminary 

question was referred to the Luxembourg Court, to demand an interpretation of the lack of 

fundamental rights protection in European Arrest Warrants. This was the perfect opportunity for 

the EU to provide an answer once and for all to the many objections raised against the European 

Arrest Warrants. 

 

Via this case, the Court could have shown what the Council had been expressing in the Hague and 

Stockholm programme, namely that mutual recognition and mutual trust itself did not suffice.143 It 

could have mitigated and offered a road to the upcoming safeguards. Where the Court normally 

adores to extend its judgments to create a rule of law and mend the gaps,144 here the court did 

nothing. 

 

Without any more explanation than a referral to the objectives and the exhaustive refusal grounds 

in the framework decision, it declared a non-infringement by the EAW of the fundamental rights. 

                                                 

 

141 Caroline Morgan, ‘The EU Procedural Rights Roadmap Background, Importance, Overview and State of 

Affairs’ in Gert Vermeulen (ed) Defence rights: International and European Developments (Maklu 2012), 74. 
142 Mamatkulov v. Turkey App nos 46827/99; 46951/99 (ECtHR, 6 February 2003) not yet reported, para 82. 
143 Via these programmes safeguards were introduced to ‘enhance mutual recognition’. One could understand this 

wording as ‘accepting that mutual trust doesn’t work and that we have to harmonise after all’. Topic to be found 

in chapter V. 
144 Thomas Horsley, ‘Reflections on the role of the Court of Justice as the ‘motor’ of European Integration: Legal 

limits to Judicial Lawmaking’ (2013) 50 Common Market Law Review 931, 932. 
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Keeping in mind that this decision was taken in 2013, when there had already been many talks and 

even proposals for Directives to include procedural safeguards into the cooperation between 

Member States,145 the conclusion that was come to is deplorable. 

 

A similar approach was taken in Melloni, when the national court asked the ECJ whether the 

optional refusal grounds could receive a wider scope through the necessary protection of ECHR 

rights in article 53 CFR. The ECJ again held the mutual trust principle close to its heart and echoed 

its Radu judgment. If the exhaustive list of refusal grounds would be broadened, this could and 

would undermine the efficacy of the framework decision.146 In this particular case the court treated 

an in absentia decision, for which great issues had existed before the EU decided to amend the 

provisions regarding such judgment in the FD 2009/299/JHA. The sole fact that such change was 

deemed necessary could give an insight into the problematic practise of the EAW. Instead of 

acknowledging additional mistakes, the court held on to its (imposed) beliefs. 

 

While the ECHR case-law is keen on advancing and improving its shield of protection, the ECJ 

stubbornly holds on to the terms of ‘exhaustive’, ‘mutual trust’ and ‘undermining the FD’.147 Should 

the ECJ try to include the case-law of the ECHR? Or does this lead to a hierarchy, such as the ECJ 

has been desperately trying to avoid?148 Either way, the ECJ succeeded at highlighting EU law 

preferences. 

c) Article 7 ECHR and 49 CFR/52.1 CFR, 

As was mentioned before in chapter II, double criminality, or at least the abolishment thereof, 

clearly restricts the fundamental rights of a person subjected to surrender. Via article 7 ECHR, 

following the principle of legality, there can be no punishment without law. Due to the riddance 

of the double criminality exception, there is a great chance that this rule is obstructed. 

Considering that extradition is allowed regardless of the fact whether the act is punishable by 

the law of the executing state, the individual is attacked in one of his fundamental rights and 

robbed of a certain level of legal certainty.149 

                                                 

 

145 See Chapter V.1 
146 C-399/11 Stefano Melloni v Ministerio Fiscal [2013] not yet published, para 63. 
147 Giulia Cavallone, ‘European arrest warrant and fundamental rights in decisions rendered in absentia: the extent 

of Union law in the case C-399/11 Melloni v. Ministerio Fiscal’(2014) 4 EuCLR 19, 31 
148 See Chapter V.1 
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Although it must be admitted that the surrender itself cannot be called a punishment and 

therefore not obstruct article 7 ECHR, the sanction following it, can. Outside of the Advocaten 

voor de Wereld case, as quoted above, not many cases regarding the legality in the European 

Arrest Warrant have risen yet, but that does not mean that no such issue exists. 

IV.3.2 National measures by Member States 

B. Member states that have inserted a test 

It is apparent, that at the level of the Member States we do find a great concern for the protection 

of the fundamental rights in extradition proceedings. Therefore, both in the implementation in 

law and in practise, refusal grounds regarding fundamental rights can be spotted. This stems 

from a double interpretation of the possible ‘silent’ refusal ground found in the preamble. Some 

states consider the FD EAW to require an evaluation on a case-by-case basis of the necessity 

of surrender versus the necessity of the protection of the individual as provided for by the 

ECHR. Others see it as the silent ground that was meant to be incorporated into the national 

implementing legislations.150 

a. In their national legislation 

In its evaluation reports on the implementation of the European Arrest Warrant, the 

Commission pointed out several times that the implementation of the FD EAW into the national 

legal systems went rather slow and difficult.151 One of the reasons for this, is the fact that many 

Member States did not fully agree with the framework and altered its legal content in their 

national criminal laws. 

 

In the implementation, a human rights clause was often added to the mandatory or optional 

refusal premises. Some of these refer back to the preamble recitals and article 1(3) to state that 

                                                 

 

150 Massimo Fichera, ‘The implementation of the European Arrest Warrant in the European Union: law, policy 

and practice’ (PhD thesis, University of Edinburgh, School of Law 2009), 86. 
151 Commission, ‘Report from the Commission based on Article 34 of the Council Framework Decision of 13 June 
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no violations of fundamental rights will be tolerated.152 Others prefer to see the primacy of the 

ECHR over a national act and therefore consider themselves to be obligated to refuse extradition 

when human and fundamental rights are endangered.153 

 

Not all Member States have included both fundamental and human rights. In some cases only 

room was only made for non-discrimination clauses, based on recital 12.2. Since the mandatory 

refusal grounds, provided for in article 3 of the FD EAW have (usually)154 been implemented 

without further ado, it could be argued that the current situation with disparate laws of Member 

States regarding this issue could have been avoided if the refusal ground had been part of the 

FD EAW in the first place. 

 

Setting all of the above aside, it should be questioned whether these national test are allowed in 

the first place. Following the preliminary Pupino judgment, the Court of Justice has stated that 

when there is a difference between national law and a FD, the national law should be, to the 

extent possible, interpreted in line with the EU instrument.155 For the FD EAW, this would 

mean that the national ‘extra’ refusal grounds would should not be used in cooperation with 

other Member States if this would lead to a refusal that would not have existed if the FD was 

correctly implemented. 

b. In their case-law 

Some Member States leave it up to their judicial authorities responsible for the decision of 

surrender to check such compliance. In the UK, for example, a judge has an obligation to look 

into a human rights exception based on article 3 or 6 ECHR.156 The Commission warned that a 

                                                 

 

152 Cyprus, Denmark, Finland, Lithuania, Slovenia, United Kingdom, Italy based on the Country Reports given in 

Adam Górski and Piotr Hofmañski, The European Arrest Warrant and its Implementation in the Member States 

of the European Union, (Wydawnictwo C. H. BECK 2008) accessed 1 May 2015 

<http://www.law.uj.edu.pl/~kpk/eaw/other/220_EAW.pdf> 151-383. 
153 The Netherlands and Sweden 
154 Except for Article 3(1) in the Netherlands, UK, Denmark, Ireland and Article 3(2) in Ireland and UK 

Commission, ‘Report from the Commission based on Article 34 of the Council Framework Decision of 13 June 

2002 on the European arrest warrant and the surrender procedures between Member States (revised version),)’, 

COM(2006)8 final, 4. 
155 C-105/03 Pupino [2005] ECR I-05285, para 61. 
156 Massimo Fichera, ‘The implementation of the European Arrest Warrant in the European Union: law, policy 

and practice’ (PhD thesis, University of Edinburgh, School of Law 2009), 169; Alex Tinsley, ‘The Reference in 

http://www.law.uj.edu.pl/~kpk/eaw/other/220_EAW.pdf
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certain margin of appreciation can be allowed, but it should not lead to the judicial authorities 

acting as prosecutors instead of executors.157 

 

However, such cases are scarce. In general, the judicial authorities tend to shy away from 

refusing surrender since it shows a pure distrust in the government and law of the issuing 

authority.158 It could generate a sour relationship between the different member states of the 

EU and could lead to conflicts beyond European criminal law. In the Netherlands, judges have 

been known to halt a surrender due to a flagrant breach –much like the test in the ECtHR– of 

the human rights by the executing authority.159 

 

Although this test seems to fit the standards of the ECtHR quite well, it must be remembered 

the ECtHR stated in Mamatkulov v Turkey that the extradition procedures are a purely 

administrative matter which do not allow an interference by a judicial authority.160 Furthermore, 

the test by the judicial authorities tends to slow down the extradition and brings about the risk 

of exceeding the strict time-limit of the FD EAW.161 Lastly, some parties also argue the 

humanitarian concern should only be invoked regarding the postponement of the extradition 

procedure because of health conditions, not when a normal mutual recognition procedure is at 

stake.162 

 

The hole-punched implementation by the Member States and the stubborn application of the 

EAW by their judicial authorities can never lead to a strong foundation for a cooperation within 

the EU. In total, around two-thirds of the Member States built in some sort of fundamental 

rights test. It becomes clear that a decision has to be made: or all Member States provide a 

                                                 

 

Case C-396/11 Radu: When does the Protection of Fundamental Rights Require Non-execution of a European 

Arrest Warrant?’ (2012) 2 EuCLR 338, 340-341. 

For article 3 ECHR the applicant has to prove a clear and cogent evidence of a generalised problem in the issuing 

Member States’ prisons, for article 6 ECHR the flagrant denial of justice test applies 
157‘Report from the Commission based on Article 34 of the Council Framework Decision of 13 June 2002 on the 

European arrest warrant and the surrender procedures between Member States (revised version)’, COM(2006)8 

final, 4. 
158 Michele Panzavolta, ‘ Humanitarian Concerns’ in Nico Keijzer, Elies van Sliedregt (eds) The European Arrest 

Warrant in practice (Asser Press 2009), 207. 
159 DC Amsterdam, 1st July 2005 where it was refused due to undue delay 
160 Mamatkulov v. Turkey App nos 46827/99; 46951/99 (ECtHR, 6 February 2003) not yet reported, para 82. 
161 Selma De Groot, ‘Mutual Trust in European Extradition Law’ in Rob Bleckxtoon, Wouter Ballegooij (eds), 

Handbook on the European Arrest Warrant (Asser Press 2005), 95. 
162 A.H. Klip, HR 28 November 2006, para40 NJ 2007, (note), 489. 
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refusal ground, or none of them do. Only if such a parallel practise of the EAW can be achieved, 

the ideal of mutual recognition can be reached. 

IV.4 Conclusion 

The articles provisioned in the EAW are unfortunately much ado about nothing. It is clear that 

there had been an intention to incorporate fundamental rights into this important legal 

instrument, sadly the short but forceful interventions by the many different parties redeemed its 

actual effect. While the Parliament and its Fundamental Rights Committee worked hard to give 

it the double face of mutual recognition and fundamental rights protection, the EU as a whole 

made clear once again where its priorities lied. 

 

What stands out the most, is the different approach of the ECtHR and the ECJ regarding 

extradition cases. While it can be understood that the ECJ has to safeguard more rights than 

what is fundamental, it should be argued that it gets pushed too far out of sight. Furthermore, 

there seems to be a common concern regarding article 3 ECHR/4 CFR, where both courts 

acknowledge the existence of a real risk of ill treatment. Such a parallel disappears completely 

regarding procedural rights, which seem to be of less value than the idea of mutual trust and 

common understandings.  

 

Furthermore, the ECJ takes its biggest steps towards a broader scope in deportation cases, but 

shies away to do so in EAWs. If the court observes a necessity to include fundamental rights 

protections in extradition cases and also remarks the possible correlation between these two 

actions that can endanger the safety of the individual, it should also allow this mind-set to 

change the FD EAW for the better. 

 

Striking, is the current amount of national criminal systems that foresee a refusal ground 

regarding the possible breach of fundamental rights. It seems as if a great number of Member 

States do in fact think a refusal ground is necessary. The EU exists of a concentration of 

Member States on the one hand but also of a concentration of power on the other, via the EU 

institutions. Allowing a refusal ground into the FD EAW, which seems to be the practice in 

many states, would mean that the Member States have predominated over the institutions. It 

would result in the fact that mutual trust is pushed aside for the sake of fundamental rights 
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protection. Will the institutions ever allow that to happen? Seeing how much effort was put into 

maintaining the current system? 

 

In that regard, as mentioned before, the institutions already realised such issue existed and have 

therefore taken a certain amount of steps to prevent the EU from having to harmonise too many 

criminal rules. Instead of diminishing the concepts thought out in the Programme of Measures 

and other important European Council meetings, it would rather maintain the current situation 

by stimulating the already existing mechanisms. However, did these steps succeed? Do they 

help surmounting the problem? What will prevail, mutual trust or fundamental rights?  

Time to perform a balancing act. 
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V. THE BALANCING ACT 

The pyramid has been broken down and the fundamental issues are finally shining through the 

veil the EU has put up. Instead of dwelling on what went wrong, measures should be taken to 

mend the broken pieces and create a better cooperating Union consisting of an Area of Freedom, 

Security and Justice. Let us take a look at the solutions already set in motion and take it step 

further by also looking into answers, not yet provided by the EU institutions. 

 

The best way to approach this issue is by searching a balance between the three elements of the 

pyramids. What should have the main attention? The trust between Member States and therefore 

the speedy, effective cooperation, or the fundamental rights protection of the individuals 

concerned in these mutual recognition proceedings. Such a balancing act does not prove to be 

very easy since many interests are at play and stubbornness is holding back improvement. 

Nevertheless, with the right will comes the right action.  

V.1 Solutions already set in motion 

Outside of the lacunae found within the FD EAW, it must be acknowledged the EU has already 

tried many things towards offering a better protection of the individual in surrender proceedings 

and in other proceedings involving the transfer of a person from one Member State to another. 

From trying to provide complementary framework decisions with a specific mutual recognition 

mind-set to offering solutions facilitating mutual trust. It even provided an accession of the EU 

to the ECHR to lead to a more coherent case law. However, do all these solutions suffice? 

V.1.1 Enhancing framework decisions 

Ever since the concept of mutual recognition has been introduced, the EU has worked hard to 

alter the existing legal framework into a more coherent, well-cooperating unity. Much in line 

with the European Arrest Warrant, instruments with a respect for the defendant in cross-border 

situations were introduced. Not only do these FD enhance the EAW, often they also provide an 

alternative which will safeguard the rights of the individual in a more efficient way. In this 
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assessment, probation will not be discussed, as it has no direct link to the EAW and does not 

apply to custodial sentences.163 

A. FD 2009/299/JHA 

The first enhancing framework that is of importance here has already been mentioned before, 

namely the insertion of the ‘in absentia exception’ into the refusal grounds. Council Framework 

Decision 2009/299/JHA of 26 February 2009 was envisaged to amend the FD EAW, Financial 

Penalties and Confiscation orders to enhance the position of the individual faced with a judicial 

decision of a court in another Member State that did not have the chance to be present.164 Since 

the use of this FD has been thoroughly researched before165, it will not be looked into again 

here. 

B. FD 2008/909/JHA 

The earliest FD to improve the fundamental rights within a European Arrest Warrant is the FD 

on the Transfer of Persons of 2008/909/JHA, which aims to improve the social rehabilitation 

of a sentenced person.166 It provides the issuing state with the possibility to complete a transfer 

back to the executing state –which is also the state of nationality or residence of the sentenced 

person– after the trial in the issuing state has been completed, as to allow the person to serve 

his custodial sentence in the state he is (ought to be) the most connected to.  

 

One could see a link here to article 8 ECHR in its respect for family and private life, which 

would be more difficult if rehabilitation would be realised elsewhere. Although it is not clear 

whether article 8 ECHR contains a right to rehabilitation and reintegration, it must be mentioned 

that the FD could definitely improve the fundamental rights of the individual.167 

 

                                                 

 

163 Council Framework Decision 2008/947/JHA of 27 November 2008 on the application of the principle of mutual 

recognition to judgments and probation decisions with a view to the supervision of probation measures and 

alternative sanctions, OJ L337/102. 
164 FD 2009/299/JHA. 
165 See chapter II.2 
166 FD 2008/909/JHA. 
167  Clare Ovey, ‘Ensuring respect of the rights of prisoners under the European Convention on Human Rights as 

part of their reintegration process’ (19th Conference of Directors of Prison and Probation services), 3. 
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In the FD EAW, the same ideology can be found in article 4.6 and 5.3, where the transfer of the 

defendant back to his/her Member State of nationality or residence forms both an optional 

refusal ground and an optional condition.168 In the FD on transfer itself, the EAW is also 

mentioned under article 25 with an emphasis on the fact that the transfer should not lead to 

impunity, the executing state thereby keeps the obligation to execute the sentence.  

 

Originally, the transfer in the EAW regarding the deprivation of liberty was governed by the 

Transfer Convention of 1983. This convention foresaw a consent before such transfer could be 

completed. Eventually, a protocol was added to the Convention which lifted the absolute 

requirement of consent. However, the protocol never received sufficient ratification and was 

therefore deemed ineffective.169 Via the current FD on the transfer of persons, the absence of 

consent becomes the rule, with only a few exceptions.  

 

Although the FD portrays itself to safeguard social rehabilitation, there could be a discussion 

as to what its actual goal is. One author states it allows to lessen the burden on the prison of the 

issuing Member State.170 However, could this really be the reason orchestrating the FD? One 

might even consider it increases that exact burden in the Member States where more nationals 

commit crimes. Quite literally, it is a political decision by which ‘unwanted’ offenders could 

be ‘shipped off’ to their own country ‘for their own good’. It allows the Western European 

countries to dispose of the Eastern European citizens and send them back to where they came 

from, which usually entails worse prison conditions.171 So does this FD really enhance the 

fundamental protection of an individual? Is everything really better at home? Sadly, the answer 

to these questions appears to be negative. 

 

The effectiveness of the FD itself could also be questioned. So far, only 18 Member States have 

taken steps to implement or have fully implemented the FD, which had an original deadline of 

                                                 

 

168 FD EAW, art 4.6; FD EAW, art. 5.3. 
169 FD 2008/909/JHA, Recital 4. 
170 Valsamis Mitsilegas, ‘The Third Wave of Third Pillar Law. Which Direction for EU Criminal Justice?’ (2009) 

34 E.L. Rev. 523, 535. 
171 Wagner Wolfgang ‘Negative and Positive Integration in EU Criminal Law Co-operation’(2011) 15 European 

Integration online Papers (EloP) <http://eiop.or.at/eiop/texte/2011-003.htm.> accessed 9 April 2015, 10. 
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5 December 2011.172 Many deviations have been made by the different parties which shows a 

clear hesitation to incorporate mutual recognition instruments into their national law.173 It seems 

as if mutual distrust has triumphed once more. 

C. FD 2009/829/JHA 

Perhaps one of the only real instruments trying to improve the position of the suspect,174 is the 

Framework Decision on the European Supervision Order (hereinafter: FD ESO).175 As pre-trial 

detention is a far reaching measure, the FD ESO seeks to offer an alternative in the country of 

residence of the suspect. In practise, the suspect will be send back to his country of residence. 

Awaiting trial, the issuing Member State, where the alleged crime has been committed, can 

impose alternative measures upon the executing Member State to restrict the person’s freedom. 

 

The benefit of this ESO lies in the fact that the suspect or defendant can be treated the same 

way as a defendant in a completely national case.176 Where in cross-border cases the pre-trial 

detention is often used to prevent the person from fleeing before trial, even when the offence 

would not lead to a pre-trial detention if the case was purely national, via the ESO the case can 

be treated as if it was in fact national in a pre-trial phase. This allows the individual to continue 

his life in his/her own Member State, with a few restrictions imposed by the issuing Member 

State. It should enhance social rehabilitation and foster the idea behind article 5 ECHR and 

Article 6 CFR.  

 

                                                 

 

172 Commission, ‘Report from the Commission to the European Parliament and the Council on the implementation 

by the Member States of the Framework Decisions 2008/909/JHA, 2008/947/JHA and 2009/829/JHA on the 

mutual recognition of judicial decisions on custodial sentences or measures involving deprivation of liberty, on 

probation decisions and alternative sanctions and on supervision measures as an alternative to provisional 

detention’, COM 2014(57) final, 3. 
173 Council, ‘Implementation of the Council Framework Decision 2008/909/JHA on the application of the principle 

of mutual recognition to judgments in criminal matters imposing custodial sentences or measures involving 

deprivation of liberty for the purpose of their enforcement in the European Union’, up-to-date until 17 September 

2014. 
174 Wagner Wolfgang ‘Negative and Positive Integration in EU Criminal Law Co-operation’(2011) 15 European 

Integration online Papers (EloP) <http://eiop.or.at/eiop/texte/2011-003.htm.> accessed 9 April 2015, 5. 
175 Council Framework Decision 2009/829/JHA19 of 23 October 2009 on the application, between Member States 

of the European Union, of the principle of mutual recognition to decisions on supervision measures as an 

alternative to provisional detention [2009] OJ L294/20. 
176 Commission, ‘Proposal for a Council Framework Decision on the European supervision order in pre-trial 

procedures between Member States of the European Union’, COM(2006) 468 final. 
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Regardless of the fact that it seems to be the FD with the most advantages for the EU-citizen, 

it also appears to be the Framework which has received the worst implementation of all. On the 

5th of February 2014 only 12 Member States were known to have implemented the FD, which 

had a deadline of 1 December 2012. How can such an appalling transposition be explained? 

Following the LEAP (Legal Experts Advisory Panel) of the Fair Trials International177 

organisation, the complicated character of the ESO is to blame.178  

 

 

A great case to explain this issue, is the one of Andrew Symeou. Andrew Symeou was a British 

citizen, who became the ‘victim’ of an ungrounded EAW on the basis of evidence that was 

violently obtained by the Greek Police in a suspicious death case. Before being released on bail 

in Greece, Mr. Symeou was heavily mistreated for ten months. His release did not lead to him 

leaving the country, since the Greek officials refused to let him travel back to the UK while he 

was awaiting his trial. Via the ESO, such a situation could have been prevented, if Greece would 

have been willing to use it. 

 

Maybe that is where the key issue lies. The fact that it is not the country of residence, but the 

country where the crime occurred that can decide whether the ESO will be used. Since the 

issuing authority usually wants to keep control of their investigations and suspects, the 

motivation to use the order is less grand as the EU might wish. The fear exists that it will only 

work between those Member States that are willing to accept mutual trust.179 Are we dealing 

with yet another example of the mutual trust Utopia? 

V.1.2 Enhancing mutual trust 

Even though all the FD regarding mutual recognition have presumably been based upon a pre-

existing mutual trust, it has been established before that no such thing exists. Therefore, it was 

quickly established there was a need to ‘enhance’ –better create– mutual trust between the 

                                                 

 

177 Fair Trials International is a human rights organisation based in London that aims to provide a protection of the 

fundamental human rights as laid down in the CFR, the ECHR and UNCHR. It also has a clear vision on the issues 

regarding extradition and transfer of persons within the European Union.  
178 Legal Experts Advisory Panel, 'Stockholm’s Sunset: New horizons for justice in Europe’ (2014)  

<www.fairtrials.org/wp-conte nt/uploads/Stockholms-Sunset.pdf> accessed 3 September 2014, 37. 
179 Emily Smith, ‘Running Before We Can Walk? Mutual Recognition at the Expense of Fair Trials in Europe’s 

Area of Freedom, Justice and Security’ 4 NJECL 82, 98. 
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Member states so the many difficulties in cooperation could be overcome. Put briefly, the EU 

is seeking a way to amend the mistakes it made before without admitting it had been naïve. 

Through approximation and coordinated cooperation, as laid down in article 82 TFEU and 

following, it hopes to offer a solution to the problem and stimulate the Member States to lend 

a hand in building the Utopia.  

 

Put more nicely by former Commissioner FRANCO FRATTINI: ‘The principle of mutual 

recognition is the cornerstone of judicial cooperation, but mutual trust between Member States 

is the necessary adjunct, the key to its success. Nobody can impose trust: it has to be built up 

bit by bit’.180 Although the author would like to take a distance from the ‘absolute necessity’ of 

the concept of mutual trust, it should be agreed that FRATTINI was right that, just like Rome, it 

cannot be built in a day. 

A. Procedural safeguards 

a. The concept 

The most progress to amend the current deplorable situation was made regarding the procedural 

rights of the individual. It formed a problem that deficiencies in the protection of fundamental 

rights had so far only been dealt with after a breach. Instead of having to cure the issues 

afterwards, where the individual even faced the burden of having to exhaust all national 

remedies first and the risk of exceeding the strict application deadline181 or be labelled 

inadmissible, the Member States should work together to prevent.182  

 

Furthermore, the ECtHR currently struggles with a certain fatigue regarding cases that are 

becoming repetitive. Even though the ECHR provides guidelines to ensure a fair trial, it seems 

that Member States keep tripping over the same issues time after time, due to lack of national 

                                                 

 

180 Press Release on the Communication to the European Parliament and the Council on the mutual recognition of 

judicial decisions in criminal matters and the strengthening of mutual trust between Member States: ‘Criminal 

justice: the mutual recognition of judicial decisions demands stronger mutual trust between Member States’ (2005) 

IP/05/581 <http://europa.eu/rapid/press-release_IP-05-581_en.htm>  accessed 1 May 2015. 
181 ECHR, art 35(1). 
182 Caroline Morgan, ‘The EU Procedural Rights Roadmap Background, Importance, Overview and State of 

Affairs’ in Gert Vermeulen (ed) Defence rights: International and European Developments (Maklu 2012), 76. 
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measures to incorporate the ECHR rights and due to an uneven interpretation of these rights at 

the national level.183 

 

According to the Council, one of the ideal ways is to bring the diverse domestic criminal laws 

of all the Member States together and thereby creating a set of rules at EU level, no longer 

primarily at the CoE level. This could allow for a better follow up of the rights, since the ECtHR 

has limited competence to create general rules and demand a change of national legislation.184 

To the outside world this should succeed to convince that the EU is doing its best to safeguard 

the individual rights –more specifically the procedural or fair trial rights– and that it is a union 

with a strong judicial cooperation with mutual trust at its heart. However, what is its reality: all 

show and no substance? 

b. Origin 

To understand the concept of the minimum standards, one does best to think back of 1999, 

when the Council came together in the Tampere. Here, it was mentioned that it was up to the 

Commission in its Programme of Measures to come up with a set of minimum standards to 

facilitate the application of mutual recognition. However, not much resulted from the 

conclusions of that programme. It took until the Hague Programme in 2004 before it was 

explicitly treated again. Here, the Council established that the minimum standards should exist 

to approximate procedural (and substantive) criminal law. 

 

This led to a Green Paper on Procedural Safeguards for Suspects and Defendants in Criminal 

Proceedings throughout the European Union in 2003 and was fully worked out in the 2004 

Proposal FD on certain procedural rights in criminal proceedings throughout the European 

Union. Interestingly, where the Tampere and the Hague Council considered the minimum 

standards to be used mainly to facilitate mutual recognition, since the Green paper and the 

proposal the focus shifted to the issues of mutual trust. Practise –or ‘experience’ as the 

Commission calls it– had thus far shown that regardless of the fact that all Member States were 

                                                 

 

183 Taru Spronken, ‘EU Policy to Guarantee Procedural Rights in Criminal Proceedings: an Analysis of the First 

Steps and a Plea for a Holistic Approach’ (2011) 1 EuCLR 213, 215. 
184 Ibid, 217. 
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party to the ECHR, in reality the discrepancies between the national laws hindered the mutual 

recognition cooperation.185 The question is what ‘experience’ the Commission was referring to. 

Was the EU admitting failure or was it blaming the CoE and/or Member States? 

 

The proposal treated many different minimum standards regarding various aspects of fair trial 

rights, such as access to legal advice, both before the trial and at trial; access to free 

interpretation and translation; the right for help to ensure that persons who are not capable of 

understanding or following the proceedings receive appropriate attention; the right to 

communicate, inter alia, with consular authorities in the case of foreign suspects and the right 

to be notified as a suspected person of your rights (by a written Letter of Rights). 186 Sadly 

however, the proposal was never adopted.  

 

The UK, Czech Republic, Ireland, Malta and Slovakia all did not perceive the FD as a necessary 

instrument, since the protection it envisaged already sufficed via the existing fundamental rights 

conventions. Others were of the opinion that the Treaty governing the European Union did not 

allow such far-reaching competence to the Council. 187 At that time, unanimity was still an 

absolute requirement regarding framework decisions and therefore, the proposal was pushed 

off the table and the topic was not touched upon for several years. 

 

It took until 2009 for the Council to come up with a new specific plan.188 Instead of approaching 

the procedural rights in one binding legal instrument, following a roadmap, each right should 

be assessed individually and receive its respective directive.189 This should allow the Member 

States and EU institutions to elaborate on each measure and give it the appropriate amount of 

attention. Instead of waiting for a breach to undertake action, the minimum standards could 

prevent article 6 ECHR/47 CFR cases by inserting the same set of minimum protection in every 

                                                 

 

185 Commission, ‘Proposal for a Council Framework Decision on certain procedural rights in criminal proceedings’ 

COM (2004) 328 final, 4-5. 
186 COM (2004) 328 final, 7. 
187 Taru Spronken, ‘Effective Defence The Letter of Rights and the Salduz-directive’ in Defence rights: 

International and European Developments (Maklu 2012), 86. 
188 Council, ‘Resolution of the Council of 30 November 2009 on a Roadmap for strengthening procedural rights 

of suspected or accused persons in criminal proceedings’ [2009] OJ C295/1 (Roadmap). 
189 Ibid, Recital 11. 
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national criminal law, which would enhance mutual trust and open up the road to a better 

judicial cooperation in criminal matters.  

 

The Roadmap treats six measures (A-F)190, each of them tackling a specific problem with 

regards to fair trial rights. They look a lot like those found in the original package of the 2004 

proposal, but with an addition of legal aid and a creation of a green paper on pre-trial detention. 

Furthermore, they make use of a Directive, rather than Framework Decisions.  

 

Later in the same year, the Council came together yet again, this time in Stockholm for the 

creation of a programme meaning to set out the measures to achieve ‘An open and secure 

Europe serving and protecting the citizen’. The Roadmap was incorporated into this programme 

and a fast transposition of the envisaged Directives was stimulated, whilst not excluding 

possibility for more measures in the future (such as the presumption of innocence).191 In the 

meantime, the Treaty of Lisbon had entered into force, which did away with all arguments 

relating to the competence of the EU. In article 82.2, it was specifically stipulated that the 

Council and Parliament should be allowed to introduce approximation measures if it was 

deemed necessary for the facilitation of mutual recognition.192 The necessity of a unanimous 

decision was no longer upheld and a qualified majority became the new standard. 

c. The Directives on Minimum Standards 

a) The right to translation and interpretation 

The right to translation and interpretation in 2010  was the first measure of the roadmap for 

which a Directive was created.193 The roadmap states that a person should have the possibility 

                                                 

 

190 Measure A: Translation and Interpretation, Measure B: Information on Rights and Information about the 

Charges, Measure C: Legal Advice and Legal Aid, Measure D: Communication with Relatives, Employers and 
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191 European Council, ‘The Stockholm Programme- An open and secure Europe serving and protecting the citizen’ 

[2009] 17024/09, 18. 
192 TFEU, art 82.2 
193 Directive 2010/64/EU of the European Parliament and of the European of 20 October 2010 on the right to 
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to understand the situation and be understood.194 This does not necessarily mean that all should 

be translated into his national language, it suffices that he receives both oral (interpretation) and 

written (translation) explanation in a language he knows and can speak. 

 

The Directive’s main aim is to overcome the biggest hurdle the human right to interpretation 

and translation faced, namely the cost. By organising it at a European level, Member States 

have to follow suit and just like the ECtHR prescribed, the suspect shall never be charged.195 It 

is not stipulated, however, who will carry the cost in cross-border situations, such as the 

European Arrest Warrant, which raises questions, most definitely with regards to the suspect or 

defendant that only speaks the language of the issuing state. Nevertheless, recital 15 states that 

in practise, this will be the burden of the executing Member State.196 It should be examined 

whether it is possible for the Member States to meet halfway, since this would result in a more 

fair approach. 

 

Another issue exists with the fact that there rests no obligation on the Member States to inform 

their suspects or defendants of the existence of the right to translation and interpretation. It also 

does not help that Denmark has chosen to opt-out of the Directive and that the deadline of 

transposition has long since passed.197 How to create effective cooperation if Member States 

still do as they wish? Did the EU get lost in translation? 

b) The right to information 

The next Directive, as proposed by the Commission, was the one addressing the issue of 

disparate national laws regarding the right to information.198 This information should contain 

the basic fundamental rights as enshrined in article 5.2 and 6.3 (a) ECHR. Via this Directive, a 

model for a ‘letter of rights’ was introduced. Even though the model itself is not obligatory, the 

content as laid down in the Directive is. More specifically, Member States must inform the 

                                                 

 

194 Roadmap, 3. 
195 As set out by the ECtHR in Luedicke, Belkacem & Koç v Germany (1979-80) 2 EHRR 149. 
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suspect promptly of the right of access to a lawyer; the possibility –if applicable– to any 

entitlement to free legal advice and the conditions for obtaining such advice; the right to be 

informed of the accusation, in accordance with Article 6 of the Directive; the right to 

interpretation and translation and the right to remain silent.199 

 

TARU SPRONKEN, a professor of criminal law and criminal procedure at Maastricht University  

does not agree with the ‘margin of discretion’ and proposes an EU wide letter of rights. In her 

research, she came to the conclusion that the differences in the letter of rights between the 

Member States are too big.200 Furthermore, in some cases police saw the application of a letter 

of rights as an unnecessary obstacle of formality that slowed down the proceedings and the 

interrogation.201 The reason that the Member States have the freedom to change the letter of 

rights to their own liking202 could reside in the fact that the measure implies changes to domestic 

laws and proceedings.203 As it is rather intrusive, only a basis should be aligned.  

 

More problematic is the absence of a sanction if such information is not shared. In article 8.2 

of the Directive, it is stipulated that Member States should ensure that the suspect can challenge 

the failure or refusal of the right for information. But what if the suspect did not know such 

right existed, since he was never informed on anything in the first place? Moreover, what if –

as has happened before in practise– the police demands the suspect to sign the letter of rights 

as ‘read’ to speed up the interrogation?204 How can the suspect prove he was not in the 

possibility to actually read the contents of the letter of rights? It is clear that the minimum 

standard does form a good idea, but it could use some tweaks in practise. 

                                                 

 

199 Ibid, art 3. 
200 Taru Spronken, Final Report EU–Wide Letter of Rights in Criminal Proceedings: Towards Best Practice < 

http://arno.unimaas.nl/show.cgi?did=24161> accessed 20 April 2014, 18. 
201 Ibid, 38; Taru Spronken, ‘EU Policy to Guarantee Procedural Rights in Criminal Proceedings: an Analysis of 

the First Steps and a Plea for a Holistic Approach’ (2011) 1 EuCLR 213, 224. 
202 Libor Klimek, European Arrest Warrant (Springer 2015), 168. 
203 Gert Vermeulen, Anton van Kalmthout, Neil Paterson, Marije Knapen, Peter Verbeke, Wendy De Bondt, Cross-

border execution of judgements involving deprivation of liberty in the EU: Overcoming legal and practical 

problems through flanking measures (Maklu 2011), 93. 
204 Taru Spronken, Final Report EU–Wide Letter of Rights in Criminal Proceedings: Towards Best Practice, Final 

report July 2010 Maastrict University, 82p <http://arno.unimaas.nl/show.cgi?did=24161> accessed 20 April 2014, 

82. 
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c) The right of access to a lawyer and right to communication 

The final adopted Directive on the right of access to a lawyer in criminal proceedings and in 

EAW proceedings, and on the right to have a third party informed upon deprivation of liberty 

and to communicate with third persons and with consular authorities while deprived of liberty, 

is perhaps the most controversial of them all.205 

 

It is remarkable how the distinction between EAW proceedings and criminal proceedings is 

made, which could confirm the aforementioned theory of MORGAN, namely that article 6.3 

ECHR does not imply extradition proceedings after all and should therefore be treated 

separately.206 Still, the fact that the access to a lawyer is specifically regulated with a referral to 

article 6 ECHR may lead to the assumption that extradition procedures could in some cases fall 

under the third paragraph of the article.207 Furthermore, the Directive on the right to information 

also contains provisions on EAWs, without making a necessary distinction, which helps the 

argument that EAWs are in fact regulated by article 6.3 ECHR. There will only be a final answer 

the moment a preliminary question on the topic is asked before the ECtHR. 

 

The duality of the standards is striking in this directive. Both the right to communication and 

access to a lawyer have been put into it. This choice can most certainly be questioned, since 

there is no trace of legal aid. Whilst both the access to a lawyer and right to communication are 

of paramount importance and should be in the wide range of minimum standards, pairing these 

two seems rather odd. Where the roadmap put legal aid and access to a lawyer together, the 

Commission decided that the legal aid should receive its proper directive. In an Open letter to 

the Commission, six NGO’s that are of importance in EU cooperation, claim to agree with the 

chosen approach. They argued that access to a lawyer already had already been thoroughly 

politically discussed (e.g after the Salduz judgment208). Therefore, a quick adoption of the 

                                                 

 

205 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the right of access 

to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third 

party informed upon deprivation of liberty and to communicate with third persons and with consular authorities 

while deprived of liberty [2013] OJ L294/1 (Dir 2013/48/EU). 
206 See page 46. 
207 Dir 2013/48/EU, Recital 12 although it also refers to Articles 4, 6, 7, 47 48 CFR and Articles 3, 5 and 8 ECHR. 
208 Marion Isobel, ‘Case Watch: Salduz Fever Sweeps Europe’ (Open Society Foundations, 26 April 2011) 

<http://www.opensocietyfoundations.org/voices/case-watch-salduz-fever-sweeps-europe> accessed 17 April 
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directive on the access to a lawyer would happen and the creation of a directive on legal aid 

should follow almost naturally and without much hesitation. 

 

In practise, it did not go so smoothly and the Directive was only adopted after many difficult 

debates. In a press release, the JHA pointed out that the delay was due to the subject of access 

to a lawyer being sensitive.209 Many Member States already had a certain form of access to a 

lawyer in their national criminal law which would not always rhyme with the opinions of the 

Commission and the other Member States. Furthermore, there was a difference between 

Member States regarding the interpretation of the ECtHR judgments, which formed the basis 

of the proposal. 

 

As such, according to 5 Member States, the Commission did not succeed to incorporate the 

obligations following from the general case law as they understood it, but instead extended the 

scope beyond the intentions of the Court.210 Nonetheless, from the beginning of the negotiations 

there has been a common perception of the need for a minimum standard on the access of a 

lawyer, since it is considered to be one of the fundamental principles of fair trial rights.211 

 

In this Directive the case of Salduz has been put into law, which stipulated that access to a 

lawyer should be possible the moment one is in the initial stages of police interrogation or ends 

up in police custody.212 Therefore, following this directive, Member States have the obligation 

to insert the minimum right of access to a lawyer in the pre-trial stage. Statements made without 

a lawyer could be seen as invalid if the suspect or defendant has not specifically waived his 

                                                 

 

2015, stating that Schotland, France, Netherlands, Belgium and UK looked to change their national laws following 

the Salduz judgement. 
209 Press Release on 3172nd Council meeting, Justice and Home Affairs, Brussels 7 and 8 June 2012 (2012) 

10760/12 <http://europa.eu/rapid/press-release_PRES-12-241_en.htm?locale=en> accessed 17 April 2015. 
210 Council, ‘Note by Belgium, France, Ireland, the Netherlands and the United Kingdom on Proposal for a 

Directive of the European Parliament and of the Council on the right of access to a lawyer in criminal proceedings 

and on the right to communicate upon arrest’ [2011], 14495/11. in which the example was given ‘a finding by the 

Court that an incriminating statement obtained without the defendant being allowed access to a lawyer should not 

be admissible against him is used as the basis for extending this principle to all categories of evidence 
211 Salduz v Turkey (2008) 49 EHRR 421, para 51. 
212 Ibid, para 52 as laid down art 2.1 of the Directive stating it ‘applies …from the time when they are made aware 

by the competent authorities of a Member State…that they are suspected or accused of having committed a 

criminal offence’. 
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right.213 The Directive also emphasises that no deprivation of liberty is needed to make use of 

this right214, unless it concerns a minor offence.215 

 

Via specific provisions, the legal instrument seeks to ensure that the suspect has access to a 

lawyer both in the executing and issuing state. This has to be seen as one of the best provisions 

in the procedural safeguards regarding the European Arrest Warrant. It takes into account the 

difficult situation the person is in and offers a double protection, since the protection transfers 

with the suspect or defendant. Most necessary is the availability of a lawyer in the issuing state, 

since this is where the advice on the law is essential. However, since the ECtHR has ruled that 

there should also be access to a lawyer in the pre-trial phase, it is only normal that the Directive 

envisaged both.216 Statements made without the legal assistance of a lawyer can and should not 

be held against a person suspected of a criminal offence. 

 

The second element of the Directive, namely to have a person informed of a deprivation of 

liberty, seems to be less disputed. Although the scope of the ‘persons’ to be informed became 

wider compared to original 2004 Proposal,217 not many other provisions have been the subject 

of discussion. It should be wondered whether this fundamental right to communication ‘without 

undue delay’ is always appropriate.  

 

Before the Directive, many Member States provisioned a halt to communication until certain 

evidence was obtained. Now they have to comply ‘without undue delay’ unless the derogations 

of article 5.3 apply. This means that there is no specific time limit to inform the individual and 

it is up to the Member States to provide an interpretation for ‘undue delay’.218 The same 

                                                 

 

213 Dir 2013/48/EU, art 9. 
214 Ibid, art 2.1. 
215 Ibid, art 2.4(b). 
216 Salduz v Turkey (2008) 49 EHRR 421. 
217 Article 12 of the FD Proposal stated ‘This Article lays down the right for a person remanded in custody to have 

his family, persons assimilated to his family or his employer contacted as soon as possible’ Commission, ‘Proposal 

for a Directive of the European Parliament and of the Council on the right to a lawyer in criminal proceedings and 

on the right to communicate upon arrest’ COM(2011) 326/3. Via the current Directive any third person can be 

informed. 
218 Lorena Bachmaier Winter, ‘The EU Directive on the Right to access to a lawyer: A critical assessment’ in 

Steffano Ruggeri, Human rights in European law: New Developments in European Legislation and Case Law 

after the Lisbon Treaty  (Springer 2015), 215. 
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criticism exists regarding the right to communicate with a third person and a consular authority 

without undue delay.219 

d. General issues 

As the analysis above shows, the minimum standards form a great first step towards a better 

judicial cooperation, but they are not the Holy Grail for mutual trust. Even more, as pointed out 

before, author VERMEULEN argues that the minimum standards may not even be on the road 

tomutual trust at all.220 Will Member States really trust each other if they know there is an equal 

minimum of protection throughout the EU? If so, then why are exceptions still allowed? In an 

ideal Europe, where mutual trust is the ruler, there would be no room exemptions and opt-outs. 

 

Furthermore, although the question already arose with the introduction of the CFR next to the 

ECHR, why did the EU deem it necessary to adopt yet another instrument next to the already 

existing standards? It can be said that the CFR is to a certain extent a copy of the ECHR, the 

minimum standards are, however, much wider than the already existing legal instrument. 

 

The division of the measures of the original proposal FD in 2004 into separate Directives has 

been the topic of many discussions. It stimulates a two-speed Europe, since it allows the 

Member States an à la carte pick of which rights they will opt into.221 How can the EU become 

a harmonised Union regarding fundamental rights if Member States do not even succeed at 

allowing a comprehensive implementation of what are basic human rights? Although it is stated 

in the Roadmap that this approach will allow a more detailed handling of every right, this slows 

down the process, which is not favourable considering the rights at stake. 

 

Another element that has been questioned in literature, is the exception of protection regarding 

minor offences. While it may be stated that a parking instructor should not carry a letter of 

                                                 

 

219 Dir 2013/48/EU, art 6-7. 

220Gert Vermeulen, ‘Flaws and contradictions in the mutual trust and recognition discourse: casting a shadow on 

the legitimacy of EU criminal policy making & judicial cooperation in criminal matters?’ in Nina Persak (ed) 

Legitimacy and trust in criminal law policy and justice (Ashgate 2014), 165. 
221 Milena Costas Trascasas, ‘The new EU strategy on procedural rights: one step forward or two backwards?’, in 

Alessandra Lang, Marco Pedrazzi and Ilara Viarengo (eds), Individual Guarantees in the European Judicial Area 

in Criminal Matters/Garanties individuelles dans l’espace judiciaire européen (Bruylant 2011), 200. 
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rights222 or that a speeding ticket does not require a lawyer, it should be questioned whether 

other minor traffic incidents should not at least lead to a translation of the essential documents 

so that the defendant has a chance for defence. The fact that he/she can only receive the 

minimum rights in appeal,223 is actually too late. Furthermore, since there is no strict definition 

of a ‘minor offence’ Member States could use this provision to neglect the minimum standards 

and the rights they bring forward.224 

 

The roadmap does not deny that in the future the amount of procedural safeguards can be 

expanded. This is a positive notion, since it has been argued many times before that many 

indispensable rights should receive a Directive (or overarching enhancing legal instrument). 

These could contain rights such as a fruits of the poisonous tree doctrine, admissibility of 

evidence standards and maybe even non procedural rights.225 The greatest issue here resides in 

the fact that this could lead to a bulky amount of legal instruments of only a few pages 

containing a specific rule (or two). Each of these would have to be examined in the European 

Parliament and Council and implemented by the Member States.  

 

The Commission seems to realise this imminent issue and therefore combined the right to access 

to a lawyer and the right of having a third person informed of the deprivation of liberty into one 

Directive and also put the presumption of innocence226 and the right to be present at trial227 

(including the afore criticised lack of chance for a retrial) 228 into one proposal for a Directive 

in 2013. This proposal appears to have it all. Although it will need some work to bring more 

detail –stating ‘Member States shall ensure that suspects or accused persons are presumed 

innocent until proven guilty according to law’, which is exactly the same as what article 6.2 

                                                 

 

222 Jodie Blackstock, ‘Procedural Safeguards in the European Union: a Road well-travelled?’ (2012) 2 EuCLR 20, 

27. 
223 Dir 2010/64/EU, art 1.3; Dir 2012/13/EU, 2.2 ; Dir 2013/48/EU, art 2.4. 
224 European Criminal Policy Initiative, ‘A Manifesto on European Criminal Procedure Law’ (2013) 11 ZIS 430 

<www.zis-online.com> accessed 11 April 2014, 445. 
225 Anže Erbežnik, ‘The Principle of Mutual Recognition as a Utilitarian Solution, and the Way Forward’ (2012) 

2 EuCLR 3, 12. 
226 Commission, ‘Proposal for a Directive of the European Parliament and of the Council on the strengthening of 

certain aspects of the presumption of innocence and of the right to be present at trial in criminal proceedings 

COM(2013) 821 final, art 3.  
227 Ibid, art 8. 
228 COM(2013) 821 final, art 9 see page 16 
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ECHR stipulates, will not cut it–and some issues may arise rise regarding the prohibition of 

publicity on guilt before trial, it seems to be the first coherent step regarding a better regulated 

cooperation.  

 

However, the latter proposal was introduced to the EU legal foreground as a package. On the 

27th of November 2013, the Commission presented not only a proposal for a directive on the 

presumption of innocence, but also one on the procedural safeguards for children and even one 

on legal aid.229 All separate directives that need discussion and adoption at the level of the 

Council and Parliament and will need transposition once a general ground is found. If these 

rights claim to be a package and were introduced on the exact same day, then why split them? 

It is understandable that legal aid is treated separately, since it would only fit well with the 

access to a lawyer, but with regards to presumption of innocence and protection of a child, a 

more common approach would have been better.  

 

Most disputes lie within the proposal on legal aid, for which the Council took rather long –eight 

months– to find a general approach. The Council did not agree with the original draft of the 

Commission and added some fundamental changes. It included provisions on minor offences, 

which are a copy of those found in the other directives.230 But more importantly, it also changed 

the idea of providing provisional legal aid in both the executing and issuing state in an EAW. 

As such, the Council completely abolished article 5.2 and deleted recital 6 explaining this 

provision. This could hamper the effective practise of the right to legal aid. In general, the 

Council seems to allow a certain discretion to the Member States in deciding whether the person 

concerned will receive legal aid.231 Again one is left to wonder what matters most, the 

individual or the interests of the Member States. 

                                                 

 

229 Commission, ‘Proposal for a Directive of the European Parliament and of the Council on provisional legal aid 

for suspects or accused persons deprived of libery and legal aid in European arrest warrant proceedings’ 

COM(2013) 824 final. 
230 Council, ‘General approach on Proposal for a Directive of the European Parliament and of the Council on 

provisional legal aid for suspects or accused persons deprived of liberty and legal aid in European arrest warrant 

proceedings’ 6603/15. 
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The reason could of course lie in the fact that legal aid is a costly measure. Where it can easily 

be stipulated that Member states should carry the costs for translation and interpretation, it is 

less easy regarding the idea of legal aid. There can be no access to a lawyer without the 

possibility to legal assistance free of charge.232 Therefore, the EU should try to provide certain 

funds that can help carry the load. Instead, we find no such contribution by the EU in the 

proposal of the Commission nor in the general approach of the Council regarding legal aid. In 

this directive it is expected of the Member States to meet the (provisional) costs.233 

 

Fairly recently, on the 6th of May 2015, a press release was published that claimed that the 

European Parliament wants to change the current legal aid proposal, with the aim to include 

ordinary legal aid into it. Thus far, the Commission and Council had only foreseen provisional 

legal aid, meaning that the aid is provided the minute the defendant is deprived of his liberty, 

in a provisional manner, until further decision that could revoke it. With the change of the 

instrument, the aforementioned decision would entail a final decision on ordinary legal aid, 

allowing an actual ‘lasting’ legal aid following the national procedure.234 Nevertheless, it seems 

that the discussion on legal aid is nowhere near finished. 

 

Throughout the analysis of the minimum standards, it should be kept in mind that these 

standards are only minima and do not intend to overtake the whole national proceeding, but 

rather enhance if necessary. Still it must be wondered, do minima suffice? What if a state is 

ultra-protective and demands her cooperating Member State to provide an equal treatment when 

working together? Which standard should apply, the highest protection or the lowest? In this 

regard it has been suggested to use a combination of minimum standards and a ‘mutual 

recognition of domestic procedural criminal law standards’, which would essentially offer a 

                                                 

 

232Susie Alegre, ‘Mutual trust: Lifting the Mask’ in Gilles De Kerchove et Anne Weyembergh (eds),  La confiance 

mutuelle dans l’espace pénal européen, (Editions de l’université de Bruxelles 2005), 45. 
233 COM(2013) 824 final, art 4; General Approach, art 4. 
234 Press Release on the proposed EU directive on fair trial rights ‘Fair trials: MEPs strengthen EU-wide standards 
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greater protection than the minimum rules, allowing a ‘best of both worlds’ situation where 

both mutual trust and the individual shielding are enhanced.235  

 

In any case, through the judgement of the ECJ in the Melloni case, by referring to article 53, it 

was made clear that a higher protection –above the CFR standards– could be allowed,  

[P]rovided that the level of protection provided for by the Charter, as interpreted by the Court, 

and the primacy, unity and effectiveness of EU law are not thereby compromised.’236 However, 

with regards to creating mutual trust, such a higher protection becomes rather difficult, since 

there is no clear indication as to when these aspects of EU law could be threatened and it could 

easily lead to conflicts of the CJEU and the national courts.  

 

Providing that there exists a definite eagerness with the Member States to allow a greater 

protection than the EU instruments provide,237 questions arise again what balance should be 

made between the protection of the fundamental rights and the protection of the mutual trust 

concept. These two aspects should essentially not be seen as different considering that they are 

blocks to build the same pyramid and yet, the ECJ seems to want a division which pushes the 

desires of the sovereign Member States in a corner. 

 

Should we then create yet another Utopia, namely an EU criminal code where the EU is free to 

decide for the Member States and the amount of protection allowed?238 By the speed that the 

EU is introducing these new proposals based on the issues of article 5 and 6 ECHR, it is almost 

starting to seem that way. One thing is for certain, it would at least help against the mutual 

                                                 

 

235Gert Vermeulen and Laurens van Puyenbroeck, ’Approximation and mutual recognition of procedural 

safeguards of suspects and defendants in criminal proceedings throughout the European ’ in Marc Cools Brice De 

Ruyver Marleen Easton Lieven Pauwels Paul Ponsaers Gudrun Vande Walle Tom Vander Beken Freya Vander 

Laenen Gert Vermeulen Gerwinde Vynckier (eds),) EU and International Crime Control: Topical Issues 

Governance of Security Research Paper Series (Maklu 2010), 60. 
236C-399/11 Stefano Melloni v Ministerio Fiscal [2013] not yet published, para 60. 
237 See Chapter IV.3 
238 For more information and a great analysis on a possible European Criminal Code see also: A. Cadoppi, 

‘Towards a European Criminal Code’ 1 EJCCLCJ 1; Hanna Kuczynska, ‘The Problem of a European Code of 
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distrust, since at last all Member States would be completely equal, but it is like choosing 

between Scylla and Charybdis. 

B. Detention conditions 

Although it is a measure that can be found under the Roadmap, a distinction is made with 

regards to detention. Where the procedural safeguards try to offer guidance in article 5 and 6 

ECHR and 6 and 47 CFR respectively, the Green paper on detention conditions aims at offering 

an answer to issues arising from article 3 ECHR and 4 CFR primarily. This follows from the 

fact ECtHR has emphasised in the past that unsatisfactory detention conditions can indeed lead 

to a breach if these fundamental rights.239 It is the responsibility of a state to ensure a protection 

of its citizens, most definitely with regards to ill-treatment, where it forms one of the absolute 

fundamental rights of a person. Another difference is the fact that the Green paper is only a 

document to start the debate, it has no legally binding force on its own, like the directives do. 

 

In the Green Paper, the Commission shows a particular interest for the alternatives to detention 

(pre-trial and post-trial), this has been thoroughly discussed under the already adopted FD ESO; 

the detention conditions; pre-trial detention; the very difficult situation of detention of children 

and the need for effective monitoring of detention conditions. In its analysis it is mentioned that 

the material detention conditions form one of the primary concerns in cross-border situations 

and the road to mutual trust. 

 

The Commission does not go as far as to propose ideas but rather points out the existing issues 

as derived from the multiple studies it has set up. In addition, it also addressed the different 

Member States and organisations to ask their opinion regarding the different issues of detention, 

including whether they saw a need to adopt minimum standards in the view of detention 

conditions. In their response to this Green Paper, there seemed to be a reluctance of the Member 

States to accept minimum standards as they were of the opinion that the already existing 
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instruments (CoE, EU and UN rules) would suffice. Unlike the organisations, who were mostly 

in favour of the measure.240  

 

In a thorough research into the cross-border execution of judgments involving a deprivation of 

liberty in the EU –one of the primary studies funded by the Commission– , it is pointed out 

however  that the adoption by the Member States of the already existing instruments is far below 

expectation, thereby diminishing the argument of the countries. The study also argues it could 

not be stated that this is due to the fact that the preceding instruments were not all legally 

binding, since it appears it are the same Member States that comply in adopting the binding and 

non-binding instruments, with Finland, Slovakia and Estonia being the best students.241 

 

It should be said therefore that minimum standards at the level of prison conditions are in fact 

very necessary. Through the European Committee for the Prevention of Torture (hereinafter: 

CPT) reports on the different Member States it becomes clear that there is no common ground 

within the EU yet and regardless of the concept of mutual trust, Member States can never be 

sure whether the issuing Member State will treat the suspect well or whether there will be room 

for the person in the prison in the first place. Through a questionnaire sent to practitioners of 

the different Member States in a study on the material detention conditions, it was also 

established that the main areas for concern regarding the material detention conditions are:  

 

‘overcrowding: cell sharing, cell size and cell capacity; Sanitation facilities, clothing, 

bedding and nutrition: privacy, screening and appropriate clothing; Health care: injury 

detection, women’s health care, forced feeding and hunger strikers, monitoring 

prisoners at risk of suicide, medical examination (upon arrival), accommodation of 

                                                 

 

240 Analysis of the replies to the Green Paper on the application of EU criminal justice legislation in the field of 

detention, 2012. 

CoE: EPR (Recommendation Rec(2006)2 of the Committee of Ministers to member states 

on the European Prison Rules) and ECtHR judgements; EU: CFR; UN: Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment and its protocol (OPCAT) 
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border execution of judgements involving deprivation of liberty in the EU: Overcoming legal and practical 
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vulnerable prisoners and all monitoring of prisoners in special cells; Other: special 

cells/recording-staff contact-monitoring, security assessments, protection status and 

strip searches.’242 

 

If such minimum standards were to be adopted, a specific need for the monitoring of these 

conditions will arise. An original idea by the Commission came through its proposal on access 

to a lawyer, in which it allowed the lawyer to check the detention conditions of the individual.243 

It rapidly became clear however that most Member States do not have the intention to allow a 

lawyer to have such competence, nor to set up a proper EU body to take up this responsibility. 

Great faith is had in the already monitoring CPT of the CoE since it has the most experience 

and it could otherwise lead to a duplication of efforts and/or interfering of the works of the 

CPT.244 

 

Again, positive ideas have been put forward and valuable insights have been gained, but all 

action is far from instrumentation. The EU seems to trip over the same hurdles time and again 

and it is clear that the problems should be fixed at their roots and best before new instruments 

with mutual recognition are adopted. Many have argued that the Roadmap came too late and it 

should have existed before the EAW, so its link with fundamental rights would be more clear 

and effective. The mirror is broken and there is no more time to reflect. 

C. Eurojust: A JHA Agency for the coordination in serious cross-border crime AND mutual trust? 

Though it was most definitely not introduced as a body to enhance mutual trust, one could read 

such a thought between the lines. Just like the ‘flagship’ of mutual recognition, namely the 

EAW, Eurojust was established in the wave of the catastrophe of 9/11.245 With a view to 

coordinate and strengthen the judicial cooperation of Member State in serious cross-border 

crime, Eurojust lets the different Member States work together in their actions with the aim to 

create a smoother interaction. 
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One of the primary reasons why Eurojust could be considered as a road to mutual trust, is the 

fact that in the JHA Agency, all 28 Member States of the Union are represented by their own 

National Member, who has the duty of taking part in meetings, following up cross-border cases 

and keeping close contact with the national enforcing authorities. These National Members are 

often said to have a double hat, since they work for both the aims of Eurojust and their 

Memberown State.246 

 

In the College of Eurojust, the different National Members sit around the table to share the 

thoughts on cases and policies of their respective Member States. Since there is no binding 

force, Member States do not shy away to voice their opinions and look for roads to work 

together. Moreover, Eurojust works with coordination meetings through which cooperation in 

a specific case (often involving EAWs) is facilitated. Both the National Members and the 

national authorities of the involved Member States sit together and sometimes set up JITs (joint 

investigation teams). In these meetings, the differences of the national legal systems can be 

touched upon and the conditions that each Member State demands for cooperation can be 

discussed.247 Through dialogue, the Member States get an insight in each other’s legal systems 

and mutual trust can be created. 

 

Hence, it becomes easy to share knowledge and create permanent interaction in a structured 

way.248 For example, in case of European Arrest Warrants, a national authority can contact its 

National Member at Eurojust and ask for cooperation with another Member State of the EU. 

The National Member literally only has to walk through the Eurojust building in the Hague to 

go to the other National Member, who in turn, contacts his authorities. Through this approach 

–and in certain cases also through making use of the EJN, OLAF and Europol249– information 

on national legal systems and solutions can easily be shared and differences in opinion solved. 

                                                 

 

246 Ángeles Gutiérrez Zarza (ed), Exchange of Information and Data Protection in Cross-border Criminal 

Proceedings in Europe (Springer 2015), 64. 
247 José luis lopes da Mota, ‘Eurojust as a link to mutual trust within the European Union’ in Gilles De Kerchove 

et Anne Weyembergh (eds),  La confiance mutuelle dans l’espace pénal européen (Editions de l’université de 

Bruxelles 2005), 228. 
248Ibid. 
249 Annika Suominen, ‘The Past, the Present and the Future of Eurojust’ (2008) 15 MJ 217, 220; José luis lopes da 

Mota, ‘Eurojust as a link to mutual trust within the European Union’ in Gilles De Kerchove et Anne Weyembergh 

(eds),  La confiance mutuelle dans l’espace pénal européen (Editions de l’université de Bruxelles 2005), 229. 
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Through such an approach, the national legal systems of the different Member States can be 

maintained. While it must be acknowledged that such cooperation of the Member States could 

also exist within the European Parliament and Council, the unparalleled advantage of Eurojust 

is its close-up experience with cooperation and ideas for improvement.  

 

Therefore, more attention should be put on the consequences that can be brought forward 

through a wider competence for Eurojust. Ultimately, this would go in either one of the 

following directions: r Member States will use their National Members to apply the exact same 

opinion as within the Council and European Parliament, or the National Members will receive 

their own voice and speak from experience rather than ideas and Utopias. It all comes down to 

picking the right hat. 

V.1.3 Council’s handbook on the EAW: Proportionality test 

A solution has been presented by the Council in its ‘Handbook on how to issue a EAW’, where 

it states that the FD EAW should be interpreted as meaning that judicial authorities should do 

a proportionality test before issuing the surrender.250 In this, ‘various elements, including the 

seriousness of the offence, the measure, resources to be deployed in the executing State and, in 

particular, the fact that the measure involves depriving an individual of freedom’ should be 

taken into consideration.251   

 

The main aim of such a test would be to solve the issue of extradition for petty crimes/minor 

offences. Of all countries, Poland is the notorious for its issuing of extradition for offences with 

only little value, such as theft of chicken and theft of a piglet. Since the grounds for refusal are 

that minimal, Britain and other states have near to no power to refuse the surrender. 

 

The relevance of the proportionality test to the issue of the lack of fundamental rights at hand, 

is the assessment that would be made before leading to a surrender. Not only could petty crimes  

                                                 

 

250 Council, ‘Revised version of the European handbook on how to issue a European Arrest 

Warrant’ 17195/10, 14. 
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be prevented, but also the necessity to comply with the surrender compared to the possibility of 

a breach of fundamental rights, would be looked into. For example, a case such as the one of 

Natalia Gorzowska would no longer be possible. She received a suspended sentence in Poland 

at the age of 17 for drug use but only faced an execution of her sentence seven years later when 

she moved to the UK and already built up a life there.252 In this regard, the proportionality test 

could lead to a stricter and more coherent national case law of all individual Member States: 

only surrender if it is proportional to the given circumstances of the case. 

  

The principle of proportionality takes up a prominent place in the CFR in Article 49, 3 where 

it stipulates that the severity of the sentences within the EU has to be proportionate to the 

offence at hand. Many states use this idea and the fact that proportionality is considered to be a 

principle of the EU as the basis for their national proportionality checks.253 

 

The main issue regarding the insertion of a proportionality test, is which party will be 

responsible for such a check. Following article 49,3 CFR one could consider the duty to lie 

upon the shoulders of the issuing state to make sure all its sanctions are proportionate. One 

could wonder why such a test would have to be provisioned for the issuing Member State, since 

it could be expected to exist at a national level for every requested sanctioning. Still, in the 

European Investigation Order, the Council found it necessary to provision a test by the issuing 

authority.254 Considering that such an assessment does not seem to be implied in that mutual 

recognition instrument, it will most probably have to be explicitly put in regarding the FD EAW 

too. 

 

It has also been argued that the executing state should be able to do a proportionality test. 

Regardless of the fact that article 2 demands a certain set of conditions to be met with before 

an EAW can be issued, practise has shown that in many cases surrender is still not necessary. 

It should be up to the executing Member State to decide which EAW decision it will follow. 
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The problem hiding behind the curtains here, is of course –as per usual– that this only stimulates 

an atmosphere of distrust. It would become even easier for the executing Member State to refuse 

extradition. Although the internationally recognised aut dedere, aut judicare/executare 

principle would still demand a fulfilment of the trial and/or sentencing, it should be questioned 

whether a lex mitior could be provisioned, which would allow the executing state to lower the 

imposed sanction of the issuing state to the maximum existing for that offence within the 

executing state.255 

V.1.4 EU accession to ECHR 

Already in 1979 did the Commission ponder upon the idea of letting the EU accede to the ECHR 

with the aim to create an area of freedom and democracy. It took until 2009, with the adoption 

of the Lisbon Treaty to find a legal basis for such an ambitious plan. Today, one can find 

provisions on the accession of the EU to the ECHR in both the TEU (article 6.2) and the ECHR 

(Article 59.2). The Commission (EU) and Steering Committee for Human Rights (hereinafter: 

CDDH) (CoE) even proposed a draft agreement on the accession of the EU to the ECHR.256 

 

Via an accession, the EU could portray a great willingness to protect its EU citizens and their 

fundamental rights. While the EU states its core values are human dignity, freedom, democracy, 

equality, the rule of law and respect for human rights, via an accession this foundation could 

receive more power than it currently does via the referral to the ECHR in the preamble or in the 

CFR257. Furthermore, it could bring an end to the argument that it makes all its Member States 

accede to the ECHR but refrains from doing so itself.258 

 

                                                 

 

255Wendy De Bondt and Gert Vermeulen, ‘First things first: Characterising mutual recognition in criminal matters’ 
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Through these provisions, it is demanded that the accession shall not have an influence on the 

Union’s competences,259 has to preserve the characteristics of Union law260 and not affect article 

344 TFEU, which basically holds that the Member States can only solve Treaty disputes via 

mechanisms provided for by the Treaty itself.261 This very restrictive approached followed from 

the opinion 2/94 of the ECJ in which it declared that an accession would entail significant 

constitutional changes for the EU and efforts should be made to maintain the EU law system.262 

Thus the politicians saw themselves encouraged to foresee a set of stand-still provisions into 

the TEU, that would hold back any great influence on the EU as is, thereby obstructing any 

positive influence on the EU law.263 

 

The real positive influence would exist on the level of the case-law. Through the accession, 

more  coherence could find its way in the case law of the ECJ and the ECtHR and create parallel 

approaches of and between the courts. No longer would the (expected) difference exist if Mr. 

Radu would have stood before the ECtHR as well.264 A certain obligation would rest upon the 

ECJ to leave the fundamental rights jurisprudence to the ECtHR or only write judgements in 

line of with earlier statements of that Court. Furthermore, it could realise a supervision over the 

ECJ and other EU institutions and their actions. 

 

This is perhaps where the most difficult change lies. The ECJ is not willing to let the ECtHR 

create a form of hierarchy and supremacy over the Court. Thus, when in December 2014 –right 

at the moment when the Christmas cheer was spreading through Europe- the ECJ finally gave 

its opinion on the compatibility of the draft agreement with article 6.2 TEU, it did not bring a 

pleasant gift, but instead dropped a bomb. Through its opinion it made clear that unless great 

changes would be made to the accession agreement, it would never support it and never accede. 

 

                                                 

 

259 TEU, art. 6.2. 
260Protocol No 8 Relating to article 6(2) of the Treaty on European Union on the accession of the Union to the 

European Convention on the Protection of Human Rights and Fundamental Freedoms [2012] OJ C326/273, art 1. 
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262 ECJ, ‘Opinion 2/94 pursuant to article 228 of the EC Treaty’(1996) <curia.europa.eu> accessed 24 March 2015. 
263Daniel Halberstam, ‘“It’s the Autonomy, Stupid!” A Modest Defense of Opinion 2/13 and the Way Forward’ 

(2015) Michigan Law, The Social Science Research Network Electronic Paper Collections 

http://ssrn.com/abstract=2567591 accessed 24 March 2015, 7 
264 See Chapter IV.3 
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Via five arguments the Court tried to point out that the EU was still not ready to hand in such 

power to the CoE. Interestingly, the Court also touched upon the subject of mutual trust. It 

showed a great concern for the possibility of Member States using the principles of the ECHR 

to refuse cooperation and obstruct the essence of mutual trust, going to the ECtHR if a breach 

would still happen. The question arises as to what the exact relevance of this argument is, since 

all Member States are already part of the ECHR and already can be brought before court 

regarding their violation of fundamental rights in mutual recognition. The only change would 

be –which the court also complains about in its opinion– that the EU could be held (co-

)responsible for the Member States’ actions. 

 

In that sense, one could even argue that the accession could actually facilitate mutual trust, since 

the flaws of the fundamental rights protection within the EU instruments could be questioned 

and the EU would have to defend its policies next to/instead of the Member State accused of a 

breach.265 It could give the Union more a face of unity since the EU as a whole would be 

challenged. The protection within the EU and CoE of fundamental would become more equal 

and the interpretation of the ECHR and CFR more parallel. If via the accession a supremacy of 

the ECHR over the EU law can be affirmed, this could offer a perfect solution to the 

fundamental rights problems the EAW is coping with, obliging the Member States to always 

check the compliance with the most prominent ECHR rights. 

 

Yet the ECJ did not seem to take into account this positive evolution and declared the draft 

agreement incompatible with the Treaties of the EU. The president of the CoE, Mr. Spielmann, 

did not take this opinion very lightly and showed a great disappointment in his reaction:  

‘Let us not forget, however, that the principal victims will be those citizens whom this 

opinion (no. 2/13) deprives of the right to have acts of the European Union subjected to 

the same external scrutiny as regards respect for human rights as that which applies to 

each member State. More than ever, therefore, the onus will be on the Strasbourg Court 

to do what it can in cases before it to protect citizens from the negative effects of this 

situation.’266  

                                                 

 

265 Daniel Halberstam, ‘“It’s the Autonomy, Stupid!” A Modest Defense of Opinion 2/13 and the Way Forward’ 

(2015) Michigan Law, The Social Science Research Network Electronic Paper Collections 
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266 Dean Spielmann, ‘Foreword’ in ECHR, Annual Report 2014 of the European Court of Human Rights, 6. 

http://ssrn.com/abstract=2567591


 

 

82 

 

A Utopia of Mutual Trust: Fundamental Rights in the European Arrest Warrant 

Such a statement seemed to hint at a changing approach of the Strasbourg Court to the 

judgments of the ECJ. 

 

It had namely showed a great willingness in its often quoted ‘Bosphorus-case’ where it 

explained that the protection of the EU of fundamental rights should be considered equivalent 

to that of the Convention, as long as no manifest deficiencies would occur in the protection.267 

In its review of the reaction by the president, TOBIAS LOCK mentions that the chances the 

ECtHR will revoke its Bosphorus decision are small. It is not because the ECJ took a defensive 

position that it loses its respect for fundamental rights.268 However, since the EU can (and most 

probably will) be challenged following an accession, chances are that the judgment will be 

altered slightly to fit the new ‘competence’ of the ECHR.269 

 

Can the ECtHR just put aside the opinion of the ECJ, considering it is merely an opinion and 

all 27 Member States seem to have agreed to the Draft? It is important to take into account the 

tedious proceedings the Commission and CDDH had to go through to satisfy all parties.270 

LEONARD BESSELINK, professor of European Constitutional Law at Utrecht University, seems 

to have the most far-reaching approach, claiming that protocol 8 should read:  

‘The Union shall accede to the European Convention for the Protection of Human 

Rights and Fundamental Freedoms, notwithstanding Article 6(2) Treaty on European 

Union, Protocol (No 8) relating to Article 6(2) of the Treaty on European Union and 

Opinion 2/13 of the Court of Justice of 18 December 2014.’271 
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Regardless of the opinion of the ECJ, it must be admitted that many other problems arise with 

regards to accession that would hold back such acceding from happening. The ECHR is very 

keen on human rights and fundamental freedoms and thereby focusses on the protection of the 

individual, whereas the ECJ has a wider scope of interests, which encompasses the area of 

freedom, security and justice.272 Furthermore, the possibility exists that the ECJ and the ECtHR 

have a different interpretation of the same provisions.273 Lastly, there seems to be some 

controversy over the EU having to pay an amount to the CoE, since it would mean that the 

Member States are paying up double: once for itself and once, indirectly, for the EU.274 

 

It seems as if the accession of the EU to the ECHR may indeed offer a certain solution for the 

diversion in the case law of the courts and may even help mitigate the Member States in their 

worrisome journey to mutual trust. Ever since 2009, there has been put an obligation upon the 

EU to proceed with its accession to the ECHR and empower its fundamental rights provisions. 

Yet, to this day it finds ways not to comply with the requirement laid down in article 6.2 TEU. 

There does not seem to be any incentive to accept the hierarchy or to trust the ECtHR as the 

higher court.  

V.1.5 National Human Rights Institutes? 

By a declaration in Brussels on the 27th of March 2015275, the Belgian Chairmanship to the 

Council of Europe expressed a concern for the lack of compliance to ECtHR judgments, as they 

are considered to be merely ‘soft law’.276 Although the power of the ECtHR was enforced in 

this respect, to this day it is up to the High Contracting Parties themselves to comply with the 

outcome of the judgments.277 It therefore stated that there should not only be brought more 

                                                 

 

272 Giulia Cavallone, ‘European arrest warrant and fundamental rights in decisions rendered in absentia: the extent 
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Viarengo (eds), Individual Guarantees in the European Judicial Area in Criminal Matters/Garanties individuelles 
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value to the cases, but also that all 47 High Contracting Parties of the CoE should provide a 

National Human Rights institute. The power of this institute should contain a follow up of 

ECtHR judgments, but no clarity exists as of yet with regards to its enforcing power. Some 

sources state it will work closely with the national parliaments and national Conventional 

courts. 

 

At the level of the UN, via the Paris Principles, the establishment of National Human Rights 

institutes was already recommended to all partaking UN-states based on the UNCHR. Some 

states have installed such an institute, but the question remains how they will correspond with 

this ‘idea’ of the Belgian Chairmanship and the CoE as a whole. 

 

More interestingly, however, is the relationship of the judgments of the ECtHR in comparison 

to those of the ECJ following this new obligation. If there is an absolute need to comply with 

ECtHR judgments, –such as already exists for the ECJ judgments– what happens if there is 

case-law on the same case but with different outcomes? Does this entail a primacy of the 

ECtHR, such as the one the ECJ has been desperately trying to avoid? 

 

Although the Committee of Ministers can look after the compliance to the judgments too,278 it 

should be stated that a real benefit can be seen in having an external national institute that 

ensures the execution of the judgments. So far, the declaration is only an action plan. 

Considering the highly sensitive matter, it might take a little more negotiating to lead to any 

actual actions. Still, it should be suggested that this could be a perfect way to reach one objective 

of those originally envisaged for the accession, which would allow a sort of transitional 

measure, until the EU finally accedes. 

V.2 Solutions for the future 

Next to the solutions that followed from the steps the EU has taken, the academics and critics 

of the EU have also spread ideas as to how solutions could be found and the individual could 

receive a better protection within the Union. There are two ways the EU could improve and 
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correct its current system even better than through the roadmap, accession and other solutions 

mentioned in the previous chapter.  

 

On one side it can be approached rather drastically and be stated that the EU should adopt the 

refusal ground it should have inserted in the first instance, the issue here will of course be the 

mutual trust Utopia that would be shred to pieces –in the case it has not been yet–. On the other 

side, there are authors suggesting there is need for a new concept of mutual trust, where it could 

be rebuttable or reshaped into a new element leading to a more swift cooperation where mutual 

recognition can remain to be the key principle guiding the Member States or where MLA should 

be brought back. 

V.2.1 Inside of the FD EAW: Introduction of a new refusal ground 

It could be seen as rather ambitious, but perhaps a great solution could be the adoption of a new 

refusal ground into the FD EAW.279 This would affirm the great amount of national practises280 

that already allow a certain refusal once the fundamental rights are at play and could lead to a 

more harmonised unity without touching upon the essence of each national legal system. 

Consequently, the legal certainty of the individual in EAW proceedings could be improved.281 

It could of course cause questions with regards to mutual trust, but it must be acknowledged 

that the fundamental rights have always been one of the greatest incentives for mutual distrust. 

 

Interestingly, a refusal ground regarding fundamental rights has already been accepted and 

adopted into the Directive on the European Investigation Order (Hereinafter EIO). Article 11.f 

of the Directive provides that the order should lead to non-execution if ‘there are substantial 

grounds to believe that the execution of the investigative measure indicated in the EIO would 

be incompatible with the executing State's obligations in accordance with Article 6 TEU and 

the Charter.’282 Following the fact that the EIO is one of the latest mutual recognition 

instruments, this means that the EU may have learned from its mistakes and wants to prevent 
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such hassle for the future. Instead of only changing the future documents, the current ones –

arguably even more important than the EIO– could use such a provision too. 

 

Of course, there will be some practical hurdles that have to be overcome before the EU will go 

so far as to accept such a far-stretching change to its current legal framework, one of them being 

the slow transposition of new instruments into the domestic criminal laws. Another one being 

the fact that the FD EAW existed before the introduction of the Treaty of Lisbon, when the 

legal mechanisms were different. It will also have to be researched whether a directive can just 

amend a FD. Nevertheless, all these supposed issues can not diminish the fact that it may 

actually be the best solution. 

A. Search for legality  

To include any new ground or other provision into the European criminal policy playing field, 

a legal objective is needed. It appears from article 67(3) TFEU that via approximation of 

criminal laws, a higher level of security can be reached. In essence, approximation helps to 

lessen the gap existing between the different national systems, without necessarily changing the 

domestic laws, nor altering their essence.283Thereby going less far than a unification, which 

would entail an influential change on the national legal systems. 

 

More specifically, in article 82 TFEU, approximation is seen as an essential tool to create 

judicial cooperation based on mutual recognition. It must be emphasised that the approximation 

measures are regarded as the most important concerning the rights mentioned in article 82.2 

TFEU (minimum standards) and article 83 TFEU (substantive criminal law). Still, article 

82.1(d) seems to allow measures taken by the European Parliament and Council to facilitate 

cooperation between judicial or equivalent authorities of the Member States in relation to 

proceedings in criminal matters and the enforcement of decisions. This could include measures 

to facilitate cooperation within criminal matters, which would result in the measure being an 

approximation of the laws, rather than harmonisation. Following this provision, the many issues 
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regarding the apparent lack of competence of the EU to adopt new approximation measures 

should be overcome.284 

 

Since the idea is to amend the already existing FD instead of overruling it, it should established 

that the FD EAW in itself is an approximation measure. With regards to the legal foundation, 

the original FD existed before the Treaty of Lisbon and therefore cannot be based on the TFEU. 

Still, it must be understood that this does not exclude the FD EAW from the existing 

approximation measures. Although it was contested in the Advocaten voor de Wereld case, the 

ECJ was of the opinion that a FD could essentially be used to create the EAW, based on the 

former article 34(2) TEU, thereby confirming that the FD EAW is a measure of approximation 

in so far as it concerns  

‘[T]he rules relating to the categories of listed offences in respect of which there is no 

verification of double criminality (Article 2(2)), to the grounds for mandatory or 

optional non-execution of the European arrest warrant (Articles 3 and 4), to the content 

and form of that warrant (Article 8), to the transmission of such a warrant and the 

detailed procedures governing such transmission (Articles 9 and 10), to the minimum 

guarantees which must be granted to a requested or arrested person (Articles 11 to 14), 

to the time-limits and procedures for the decision to execute that warrant (Article 17) 

and to the time-limits for surrender of the person sought (Article 23).’285 

 

Additionally, a provision nearly identical to article 82.1 (d) was mentioned by the ECJ as a legal 

basis for the creation of extradition measures.286 It must be underlined that there is no more 

notion of ‘extradition’ as such in the current Treaty. Still, since Lisbon, it was made sure that 

the instrument following up the FD, namely the Directive, did have the correct power. It could 
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therefore be considered that the search for a fundamental rights exception has a sufficient legal 

basis and is essential to create a better judicial cooperation. 

 

There are two possible functions of approximation –autonomous and auxiliary– that can exist 

within the European legal framework.287 In general, the EU puts the greatest emphasis on its 

auxiliary function, which holds that the mechanisms of judicial cooperation should be 

stimulated through approximation. Therefore, the epitome of approximation appears to be the 

minimum standards, but does this exclude adding in a refusal ground from being an 

approximation ground? It could of course be argued that providing a fundamental rights 

obstacle does not really enhance mutual recognition, or at least not directly.  

 

Perhaps this amendment should have the face of an autonomous function, since it is in essence 

going beyond the minimum rules provisioned in article 82.2 TFEU concerning procedural 

minimum standards. It would mean that the refusal ground would allow a certain ‘shield’ which 

protects an individual against the legal sovereignty of the states and offers a better treatment of 

the fundamental rights in judicial cooperation. This in comparison to the ‘sword’ function, 

where the Member State has the obligation to protect the individual from crime through criminal 

laws.288 

 

To summarise, it seems that there are enough valid reasons to amend the current FD to allow a 

greater protection of the citizens of the Union and there would exist a sufficient legal basis to 

do so. 

B. From Framework Decision to Directive? 

Problematic is the change that would have to be made from a FD to a new legal instrument of 

the Treaty, since the legal basis to adopt FDs no longer exists following the Lisbon Treaty.  Via 

article 9 of the 36th Protocol to the TEU, no issue exists in maintaining the FDs adopted before 

the Lisbon Treaty until they are repealed, annulled or amended. Does this mean that amending 

this FD would imply the end of the existence of the FD? The article also states that such changes 

                                                 

 

287 For more information on the functions see Anne Weyembergh, ‘Approximation of criminal laws, the 

constitutional Treaty and the Hague Programme’(2005) 42 Common Market Law Review 1567, 1567. 
288Ibid, 1578-1581. 
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should occur within the implementation of the Treaty, thereby referring to the ‘new’ legal 

instruments within the TEU, being the Directive and Regulation.  

 

No one would contest the Regulation to be able to change a FD since it can be seen as an 

instrument higher up in the hierarchy due to its binding effect without implementation. 

However, it would be too intrusive to change a FD with a Regulation and it would divert too 

much from the idea that one can only amend an instrument with one of the same value. Although 

there are some fundamental differences (the unanimity rule, only opinion of the European 

Parliament) in general the FD could be compared most easily to the Directive in the sense of 

article 288 TEU.289 Most definitely if one considers that the EU has chosen the Directive as the 

legal instrument to adopt minimum standards, which can be named as one of the most important 

forms of approximation.290 

 

With regards to article 82 TFEU, it should be notified however that there can be two problems 

in the amendment of the FD. On one hand article 82.3 TFEU (and 83.3 TFEU) provides that it 

is possible that a draft directive can affect the fundamental aspects criminal justice system of a 

Member State, which can lead to a suspension of the legal procedure and a referral to the 

European Council. Unless a Member State would consider a limit of mutual trust to be a limit 

to its national legal system, chances are small that this ‘emergency brake’ would lead to an 

issue. On the other hand, the opt-outs of Denmark, Ireland or UK should be taken into account, 

although the chances of this being used are very unlikely, since the UK already has a refusal 

ground embedded in its case law. 

C. Deciding the ground- Optional or Mandatory? 

The AFSJ seems to be a checkerboard of disparate laws.291 This much can at least be derived 

from the comments of the different Member States in the Radu case: Germany stated it could 

                                                 

 

289 Helmut Satzger, ‘Legal effects of directives amending or repealing pre‐Lisbon Framework Decisions’, 

<http://www.giustizia.it/resources/cms/documents/italia2014_ue_luiss_satzger.pdf> accessed 5 May 2015. 
290 Maria Fletcher, ‘EU Criminal Justice: beyond Lisbon’ in Christina Eckes and Theodore Konstadidines (eds), 

Crime within the Area of Freedom, Security and Justice: A European Public Order (Cambridge University Press  

2011), 19-20. 
291Anže Erbežnik, ‘The Principle of Mutual Recognition as a Utilitarian Solution, and the Way Forward’ (2012) 2 

EuCLR 3, 9. 
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refuse if it would lead to a ‘manifest violation’. Much like Germany, the United Kingdom would 

only refuse in ‘exceptional circumstances’ where a ‘flagrant violation of fundamental rights’ 

occurs. Lithuania even saw an obligation to refuse the moment it could infringe the fundamental 

human rights. Austria only recommends refusing if there are ‘serious reasons to believe’ that it 

could infringe fundamental rights, where Poland would only use it ‘on an exceptional basis’.292 

Such an analysis makes clear that there is a justified search for a common exception ground 

since the current ones existing within the legal practise or legislation of the Member States, do 

not have a European legal basis nor align within the EU. 

 

Following the tests existing on a national level, a common ground –though not in all Member 

States– seems to be the need for a certain severity before the exception can be invoked. When 

the question is asked what kind of test should be included into the FD EAW, one encounters 

the issue that ‘serious breach’ seems rather vague. If the element of a ‘flagrant’ or ‘serious’ 

breach is adopted, this could lead to many cases before the ECJ and consequently, the ECtHR 

seeking an interpretation of ‘serious’. Furthermore, author Ch. BRANTS is of the opinion that 

the search for the common practise is exactly one of the greatest issues with the approximation 

of today. One should not search for the common practise and confirm it in the Treaty, but should 

instead look for the best practise.293 

 

Therefore, the European Parliament contends that a balance should be found between the need 

to protect the fundamental rights and mutual recognition, without allowing abuse of the 

provision. To overcome the many proceedings before the Courts, the burden and standards of 

proof should be set out beforehand in a clear and accessible way.294 The link to article 6 TEU 

should be still made but in a manner that is less vague than the current article and recitals in the 

FD EAW. 

                                                 

 

292 Based on an overview in Alex Tinsley, ‘The Reference in Case C-396/11 Radu: When does the Protection of 

Fundamental Rights Require Non-execution of a European Arrest Warrant?’ (2012) 2 EuCLR 338. (original 

reaction Member States not found) 
293Ch. Brants, ‘Procedural safeguards in the European Union: too little, too late?’ in J.A.E. Vervaele (ed) European 

evidence warrant: transnational judicial inquiries in the EU (Intersentia 2005), 118. 
294European Parliamentary Research Service, ‘Revising the European Arrest Warrant, European Added Value 

Assessment accompanying the European Parliament’s Legislative own-Initiative Report’ (2014) < 

www.europarl.europa.eu/committees/en/studies.html> accessed 5 May 2015, 16. 
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To decide whether the ground should be optional or mandatory, the effects of both such grounds 

should be taken into account. An optional ground would allow a certain freedom to the Member 

States as to how and where implementation can occur. In fact, many optional grounds laid down 

in the current FD EAW can be found in domestic criminal laws under the section of mandatory 

non-execution.295 Positive is the fact that, following the wording and the opinion of the advocate 

general in case João Pedro Lopes Da Silva Jorge, ‘optional’ does not refer to the possibility of 

implementation, but rather to the possibility to decide whether or not to comply with execution 

in every given case.296 This compared to mandatory grounds, which demand an execution. 

 

The European Parliament does not even consider adopting an optional refusal ground in its 

Resolution to the review of the European Arrest Warrant and estimates that the best effect can 

be reached by adopting a mandatory ground for non-execution.297 Obviously this would lead to 

the optimal situation, where the chance for a breach of fundamental rights would suffice to 

demand an absolute non-execution. In its assessment, it does acknowledge however that such a 

ground can only exist in unison with a proportionality test, which would prevent surrender for 

minor offences. 

 

The issue that could arise from such an absolute obligation is the same hurdle every FD has 

encountered throughout its adoption: a slow implementation. The more restrictive the European 

legislation is made for the Member States, the longer it will take and the more ‘bad 

implementations’ –which do not follow the original concepts– will become part of the national 

legislations. FD 2009/299, for example, which included an obligatory non-execution with 

regard to in absentia convictions, has not been implemented appropriately to this day.298 One 

could definitely see a difficulty regarding those Member States that have an optional ground 

now and those that only let the judge decide the refusal. Therefore, although the best effect will 

                                                 

 

295Commission, Report from the Commission based on Article 34 of the Council Framework Decision of 13 June 

2002 on the European arrest warrant and the surrender procedures between Member States, COM(2005) 63 final, 

4. 
296 C-42/11 João Pedro Lopes Da Silva Jorge [2012] not yet published, Opinion of AG Mengozzi, para 31. 
297 European Parliament, Resolution of 27 February 2014 with recommendations to the Commission on the review 

of the European Arrest Warrant (2013/2109(INL)), 7d. 
298 See Status of implementation of 2009/299/JHA: On decisions rendered in absentia of February 2009 

<http://www.ejn-crimjust.europa.eu/ejn/EJN_Library_StatusOfImpByCat.aspx?CategoryId=104> accessed 6 

May 2015. 
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most definitely follow from a mandatory non-execution, it could be advised to only adopt the 

ground as optional, providing that all Member States agree with the scope of ‘optional’ as 

argued by the Advocate general in the above-mentioned case. 

D. Only the FD EAW: discrimination compared to other transfers? 

As has been pointed out before, there are multiple FDs and Directives that have a similar 

approach to mutual recognition as the FD EAW. What would including a fundamental rights 

exception in the very first mutual recognition instrument mean for those that followed its 

example? Should they not receive the same treatment, in so far as they invoke the same 

problems? Of course the goal and concept of every single FD and Directive should be taken 

into account, which could mean that the scope of the fundamental rights exception could be less 

big regarding certain judicial cooperation instruments. For example, in the Directive on the 

European Investigation Order, a proportionality test already exists which the issuing state has 

to check before persisting with its order. Furthermore, this order aims mostly at obtaining 

evidence, therefore different ECHR rights will apply, with article 6 ECHR being the most 

prominent.  

 

Still, in its assessment, the European Parliament is convinced the fundamental rights exception 

should not be limited to the EAW and should be provisioned in all mutual recognition 

legislation. According to the European Parliament, this is one of the most crucial motives to 

amend the mutual recognition instruments, since it would lead to a more coherent Union.299 

Nevertheless, it must be analysed that this could also lead to an inconvenient amount of small 

amending directives, which could become cumbersome upon the EU legislation.  

E. Survival of mutual trust? 

Adding in the refusal ground for fundamental rights essentially means breaking down the 

pyramid that the EU proudly states to have built up. Since mutual trust is based upon the idea 

of an equal protection for fundamental rights, adding in a fundamental rights exception means 

pulverizing the mutual trust concept to its core. By the adoption of such an extra obstacle, the 

                                                 

 

299European Parliamentary Research Service, ‘Revising the European Arrest Warrant, European Added Value 

Assessment accompanying the European Parliament’s Legislative own-Initiative Report’ (2014) < 
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EU would finally admit that its Utopia has utterly failed, or do we categorise it under ‘enhancing 

mutual trust’? 

 

If one considers the fact that having a fundamental rights exception could prevent the issues 

after a breach of fundamental rights in surrender proceedings, one could almost be of the 

opinion that in the long run this could actually lead to a greater mutual trust, since all Member 

States will effectively be able to decide the protection of the individual above the cooperation 

with the other Member State, thereby affirming the need for the shield function of 

approximation and showing the outside world the EU actually cares about the individual. In 

short, the idea that all Member States would refuse surrender once the fundamental rights are 

breached, could lead to a more coherent and aligned fundamental rights protection and therefore 

confidence in each other’s legal systems. 

 

Eventually, it could bring about the conclusion that there is no longer a need for minimum 

standards to ‘enhance trust’ since article 6 ECHR and 47 CFR would be among the guiding 

principles of every mutual recognition instrument regardless. Still, they would not become 

entirely superfluous, since the ECHR and CFR offer only a minimum themselves, to which the 

minimum standards form a broader interpretation. Thus, where the purpose of the minimum 

standards could change following the inclusion of a fundamental rights ground, its necessity 

may not. Of course, all of this is still wishful thinking but such a drastic step may just be what 

the EU and its Member States need. 

V.2.2 Outside of the FD EAW: New concept of mutual trust 

What if the bricks the EU is trying to build on, are not the right ones or have not been interpreted 

correctly? Instead of enhancing what already was created but never proved to work, could it be 

possible to do away with the current structure of cooperation through mutual recognition, 

thereby changing the idea of mutual trust or abandoning it completely? Different authors seem 

to point into the direction of rebuttable trust, whereas the opinion to delete the mutual trust 

seems to be rather rare, yet not unthinkable. 

A. Rebuttable trust 

Both the ECJ, in the NS-case and the ECtHR, in the M.S.S.-case have stated that rebuttable trust 

should exist regarding the protection of fundamental rights in deportation cases. A rebuttable 

trust would mean that mutual trust is expected to exist in any given judicial cooperation, until 
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proven otherwise. This would mean that an individual has the burden of proof regarding the 

apparently faulty presumption of protection of fundamental rights. Following the assessment 

that was made earlier,300 can deportation and extradition be seen as equal again? The 

comparison is more difficult here since one could argue that trust is already possibly revoked 

through the refusal grounds found in Article 3 and 4 FD EAW.  

 

However, rebuttable mutual trust specifically focusses on the issue of the presumption of 

compliance with fundamental rights, which –although they are to a certain extend related– is 

not exactly the case with the reasons for non-execution. Furthermore, the reasons to revoke the 

presumption do not necessarily have to be part of written legislation, unlike the refusal grounds. 

It is also of the highest importance to refer to the fact that a rebuttable form of mutual trust 

would not encounter the same issue as the refusal ground, where every FD would have to be 

amended to comply with the requirement. Mutual trust would become rebuttable for all mutual 

recognition instruments at once, no amendments or slow implementation procedures needed. 

 

A definite influence of deportation cases should exist regarding reasons for the opposability. 

Much like the ECJ decided in the NS-case, where the Court came to the conclusion that there 

should be substantial grounds for believing that there are systemic flaws in the asylum 

procedure and reception conditions,301 there should be a high standard to divert from the 

presumption.302 As such, there is less chance for abuse than with a mandatory refusal ground –

unless its burden of proof would be of similar quality– since there is such a high standard of 

proof and a great margin of discretion left to the executing judicial authority. 

 

Regarding this last element, the MEIJERS COMMITTEE is actually of the opinion that the burden 

of proof for the individual should be lighter once it is established that in general the Member 

                                                 

 

300 See Chapter IV.3 

301 C-411/10 and C-493/10 NS and others v. Secretary of State for the Home Department [2011] ECR I-13905, 

para 86. 
302 Alexander Korzenov, ‘The Area of Freedom, Security and Justice in the light of the EU accession to the ECHR- 

Is the break up inevitable?’ (2012) 15 Cambridge yearbook of European legal studies 227, 245. 
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States does not meet the conditions. It also mentions that it should be possible for the national 

courts to perceive the trust to be rebutted and therefore refuse surrender, once any doubt rises.303 

 

The European Parliament does not seem to decide to choose one of the mentioned solutions 

above the other but instead looks for a way to combine them and thereby offer a great shield 

against fundamental rights issues.304 It must be questioned however whether this is not taking 

the idea too far, where one is building walls, instead of bridges. This could lead to a situation 

where any surrender becomes questionable once a fundamental right could be endangered. The 

willingness to offer such a wide protection is admirable, but not feasible. It would slow down 

the system and result in the disappearance of mutual recognition.  

B. Delete the trust? 

Only if we accept that there is no such thing as mutual trust can we look to the future and its 

remedies. Instead of building mutual recognition on mutual trust, which in turn leans on a 

common ground of fundamental rights, what if we take away the middle of the pyramid? Can 

we build mutual recognition on a case by case basis for fundamental rights? Should we instead 

enhance the fundamental rights understanding first? Or lastly, should we return to what seemed 

to working well, namely MLA. 

a. Bring back Mutual legal assistance? 

To come back on the latter element, the EU has almost half a century of experience dealing 

with MLA, a knowledge we do not possess yet regarding mutual recognition and mutual trust.305 

Via the concept of MLA all was based on a request that was often followed. This led to the 

requested state being able to apply its proper law on the person. Since it was only a request, it 

allowed the requested Member States enough opportunity to check the fundamental rights and 

other requirements’ compliance. 

                                                 

 

303 Hemme Battjes, Evelien Brouwer, Paulien de Morree and Jannemieke Ouwerkerk, ‘The Principle of 

Mutual Trust in European Asylum, Migration, and Criminal law: Reconciling Trust and Fundamental Rights’ 
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Problematic with this theory is the time-consuming element of MLA. Where an extradition case 

could usually take up nine months before the EAW, it now lasts an average of 43 days.306 Again 

we face a difficult balancing test: should we put a swift cooperation above the effective 

protection of the individual? On the positive side, going back to MLA, would mean that the 

double criminality test and other missing elements that are at the heart of the mutual distrust 

issue, would be reinstated. 

 

That is why author VERMEULEN also refers to what he calls ‘the Azerbaijan contradiction’.307 

Azerbaijan is a non-EU member taking part in the CoE. To look into the use of mutual trust and 

the many enhancement instruments, it could be useful to see to what extent the cooperation with 

non-EU CoE members is obstructed by fundamental rights issues. According to the author, 

there is no problem with these countries regarding the fundamental rights compliance in MLA 

cases. Therefore, no real need exists to adopt the measures of the roadmap and it is solely to 

show the outside world that the EU really cares. 

 

However, it should not be stated that mutual recognition should be abolished. There are many 

positive consequences following this new cooperation mechanism. One of the primary being 

the rapid process of surrender, which as pointed out above, was the main element where MLA 

seemed to cause issues. Furthermore, turning back time for the EAW, would also entail a step 

backwards for the other mutual recognition instruments, which may not be positive in all cases. 

It would bring back the element of the ministers being the source of the extradition decision 

and would show the true colours of the issues of the EAW: the fact that at its core, it is all 

political. The judge may decide whether or not to surrender in a given case, but the specific 

elements of the national law that guide the judges, will always remain political. 

 

Lastly, going back to the CoE Convention on Extradition means that the CoE has won. It forms 

the clearest message of failure and would mean a triumph for the CoE, giving the feeling of the 

                                                 

 

306 Commission, Report from the Commission based on Article 34 of the Council Framework Decision of 13 June 
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existence of a supremacy, just like the ECJ has been trying to prevent. Or would the EU go as 

far as to adopt its own MLA EU instrument?  

b. Find the solution elsewhere 

Although it seems rather vague and difficult, there should be a possibility to try and find a new 

basis to base mutual recognition on. In the previous chapter it has been established that mutual 

recognition has too many benefits to just do away with it. Therefore, one should look into a 

way to incorporate the concept by either taking away the mutual trust stone and consequently 

letting it lean on fundamental rights or replacing the element by a new idea closing the gap in 

between. 

 

Regarding the first possible step, a real problem could exist in the fact that it would mean that 

mutual recognition would be solely based on fundamental rights. If we follow this option, this 

would entail a check for fundamental rights on a case by case basis, which would defeat the 

total picture of mutual recognition being a fast procedure and being an order. However, one 

could align the solution of including a fundamental rights exception or making trust rebuttable 

in general with this idea, since it would entail the same casuistic approach. Regardless, it could 

be a good first phase towards a better structure and could help bring the judicial cooperation in 

criminal matters back to balance. 

 

The second path is way more difficult to walk on, since it basically entails reinventing the 

concept of mutual recognition without neglecting the principles imbedded in it. What can be 

seen as certain, is that the new element should be part of the EU culture in such a way that both 

EU institutions and Member States can feel respected and heard. Additionally, it should allow 

a certain fail-safe mechanism if fundamental rights are not complied with, perhaps like the one 

article 49 FD EAW originally implied.308 

 

Mutual recognition could be based on the fact that all Member States are part of the EU and its 

basic principles. They all have the internal market, EU citizens and all take part in the EU 

institutions. This would open up the scope of the block upon which the pyramid rests and would 

prevent the Union from tearing itself apart over its still existing differences within, merging the 
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pillars into an AFSJ. If we appreciate fundamental rights more broadly than we do now, 

concealing all concepts specific to the EU, it could maybe be seen as a solution.  

 

Perhaps this is what the Programme of Measures originally meant when it stated that mutual 

trust should be based on [S]hared commitment to the principles of freedom, democracy and a 

respect for human right, fundamental freedoms and the rule of law’, but has been wrongly 

interpreted as solely meaning the fundamental rights as laid down in article 6 TEU. Although 

it should be mentioned here that this latter article speaks of ‘general principles of the Union’ as 

well. To this, the element of accepting other Member States’ legal systems should be added, 

since only if the states accept that there are differences, the can EU be ‘United in Diversity’. Or 

is such an interpretation the most naïve of all, creating the biggest Utopia of the Union yet? 
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VI. OVERALL CONCLUSION: REBUILDING THE PYRAMID 

Through the introduction of mutual recognition, the EU searched for a way to unite its members 

and let them cooperate in criminal matters in a more swift and coherent way. Although the idea 

is admirable and could be a great union policy, on a daily basis there are multiple problems the 

mechanism seems to face, one of them being the lack of fundamental rights protection when 

the efficiency of the system is at stake. 

 

A primary consequence of this issue is the necessary balance that should shine through each 

mutual recognition instrument between the protection of rights of the individuals (which 

prevails for the ECtHR) and the need for the defence of the institutions of democracy in the 

common interest (which receives the most attention from the ECJ).309 It was said that the 

balance could be created through the element of trust in each other’s legal systems, since all 

Member States have to follow the same fundamental principles and allow the same standard of 

protection.  

 

In reality, this has proven to be a struggle, since the many Member States had a difficulty letting 

go of sovereignty and accept a supremacy in an element that had thus far only been a national 

competence, namely criminal law. Via criminal law, a state can protect its citizens against 

behaviour threatening the peace and respect within a society and alternatively, allow the 

convicted to better his life and reintegrate into society.  

 

But just like the states opened their borders for the functioning the internal market, more and 

more criminals also stepped over the dividing lines and caused an issue in other countries than 

their own. This is where the great need for a better cooperation in criminal matters arose and 

the first ideas of the EAW were introduced. There is however one problem that the EU –except 

for the European Parliament– did not (want to) foresee: the cooperation was envisaged to lean 

heavily on the trust of the Member States, but no such trust existed yet. 

 

Before the problem could be fixed, the 9/11 catastrophe ensued and put the EU under pressure 

to quickly adopt its instrument, regardless of the fact that it was based on a Utopia. In practise, 
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mostly through case law, this proved not to work very well and the EU tried via various other 

routes to achieve the trust. It put the greatest focus on achieving mutual trust via minimum 

standards and other flanking measures, hoping that having the same standard of protection –

further than the basic fundamental rights instruments such as the ECHR and the CFR– would 

let the Member States trust each other more. However, how can the fact that one can see a 

lawyer before surrender in every Member State, ensure mutual trust?310  

 

Instead of adopting instrument after instrument to fix what has never fully existed, it may be 

time to take a step back and analyse where it all went wrong, whilst combining the many 

solutions that have been proposed. Through such an approach, a three-step solution may be put 

forward: 

 

- In a first phase it could perhaps be advisable to introduce a fundamental rights 

ground, since it aligns with the policies already existing in many Member States and 

would help prevent cases such as Radu. Of course, this will aggravate the situation for 

mutual recognition, since there will be less quickness in the EAW procedures. 

Furthermore, it should be looked into whether it is not possible to just make the mutual 

trust rebuttable as a whole in all mutual recognition instruments, following the 

example of the Directive on the European Investigation Order. The ground should be 

accompanied by a proportionality test, to prevent the ground from being used in 

unfortunate circumstances. 

 

- The second phase would overlap a little with the first one, since the fundamental rights 

should be facilitated as a transition measure. This reminds a lot of the minimum 

standards but should be seen more broad, incorporating all elements of the ECHR, the 

CFR and the ‘general principles of the Union’. During this step, the road to accession 

of the EU to the ECHR should be wide open. Through accession, the judgments and 

interpretations of the courts could finally evolve into a coherent system between the EU 

and the CoE. Of course the same issue the minimum standards have to deal with, namely 
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the very slow transposition of the directive, could arise again, but since there is already 

a fundamental rights exception, by this time the Member States will know the EU is set 

to reach its goal and will not back down. 

 

- The third and final step is only possible if the previous steps have been succesfully 

completed. It would mean that the minimum standards and even the fundamental rights 

exception become superfluous, since mutual trust would actually exist. In all honesty, 

there is a great chance that this step may never be achieved, considering that the main 

element stopping everything now, the sovereignty of the Member States, could receive 

the predominant attention in this situation as well. 

 

Regardless of whether this three-step approach is the be-all and end-all of the issues within the 

FD EAW, the following must be remembered. The issue the EU faces today is not a judicial 

issue, but a political one. The first mistake was made when the unanimous Council let the fear 

of the 9/11 catastrophe prevail over a well-structured decision. It is clear that both the Council 

and the Commission skipped a few steps and overestimated the solidarity of the Member States. 

The second mistake was made when the same bodies decided to continue the journey with what 

already existed and tried to add some twitches into the system, with the aim of safeguarding 

what was built. Since it was never strong enough to hold everything together in the first place, 

the pyramid is tumbling. 

 

The EU and Viviane Reding, former EU Justice Commissioner, do not want to admit defeat. 

Though, against all odds, the idea of a balance between freedom, security and justice is not so 

easy to achieve. As long as EU is a bunch of cultures with national interests that do not 

correspond with the EU interest (for example during crises national states will help their own 

economy before the EU economy) 311  it is not possible to achieve a united EU. Only if we make 

the EU more like the USA, or the Nordic countries, with similar ideas and objectives in all 

Member States, can mutual trust be fully achieved. But as the UK, for example, is threatening 
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to leave both the EU312 and the ECHR313, it is clear that this will not happen in the near future. 

Besides, becoming a state would no longer allow the EU to use its powerful slogan: ‘United in 

Diversity’. Still, one could argue that it remains a better solution than ‘United in EUtopias’. 
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VII. Dutch Summary  

Wederzijdse erkenning vormt sinds 1999 de bouwsteen van de juridische samenwerking in 

criminele zaken in de EU. Het bestaat door het feit dat de lidstaten van de EU een zeker 

wederzijds vertrouwen hebben in elkaars nationale rechtssystemen en in het feit dat alle 

lidstaten gebonden zijn om dezelfde fundamentele regels na te leven. Bijgevolg zorgt het voor 

de verplichting bij de lidstaten om een juridische beslissing, komende van een andere staat, te 

aanvaarden zonder meer, als was het een beslissing van eigen bodem. Het Europese 

Aanhoudingsbevel was het eerste en meteen ook belangrijkste juridische instrument dat dit 

principe hanteerde. Het ontving echter al snel het verwijt dat de fundamentele rechten niet 

voldoende gewaarborgd worden door het feit dat de wederzijdse erkenning en het wederzijds 

vertrouwen ertoe leiden dat slechts in enkele gevallen, die niet noodzakelijk in verband staan 

met de fundamentele rechten, de uitvoering van de beslissing geweigerd kan worden.  

 

Het opzet van deze thesis is het doorwroeten van het systeem, op zoek naar de oorzaak van de 

vele problemen met betrekking tot de fundamentele rechten in het Europese Aanhoudingsbevel 

en –in beperkte mate– andere samenwerkingsinstrumenten. Met dit doel voor ogen werd het 

werkstuk opgesteld als een piramide, waar de voorgenoemde elementen telkens een bouwsteen 

vormen. Onderaan, als de basis van het geheel, vindt men de fundamentele rechten. Deze 

zouden eigen zijn aan alle lidstaten en zouden dus, op hun beurt, de ideale basis moeten vormen 

voor de tweede bouwsteen, het wederzijds vertrouwen. Zoals voorheen uitgelegd bestaat dit uit 

het vertrouwen dat alle lidstaten gelijk zijn, gelijkwaardige juridische systemen hebben en 

eveneens een even groot respect voor de fundamentele rechten tonen. Pronkend bovenaan staat 

de wederzijdse erkenning, het principe dat het geheel zou moeten laten werken, of toch in 

theorie. 

 

Dit werk breekt de piramide bouwstuk per bouwstuk af, beginnende bovenaan, tot het de 

essentie heeft gevonden. Hoewel wederzijdse erkenning een principe blijkt te zijn met vele 

doodlopende wegen, moet het worden gezegd dat het zorgt voor een snellere samenwerking en 

aldus de kern van de problematiek elders ligt. Zoals de titel van deze thesis al doet vermoeden, 

schuilt de gebroken steen van de piramide bij het wederzijds vertrouwen. Door de vele opt-

outs, uitzonderingen en andere elementen waardoor de staten hun eigen wil kunnen laten 

primeren, blijkt al snel dat het wederzijds vertrouwen een utopie is, dit desondanks dat the EU 
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haar wederzijdse erkenningsinstrumenten er duchtig op bouwde, het Europese 

Aanhoudingsbevel incluis.  

 

Dit wijst er dus op dat de steen van de piramide wankel staat en misschien wel verwijderd moet 

worden, aangezien men op gebroken elementen, niet kan bouwen. Toch, is de nood om 

fundamentele rechten te beschermen wel zo groot? Zou de efficiënte samenwerking van de 

lidstaten niet moeten primeren? Een beschouwing van de rechtspraak van zowel het Hof van 

Justitie als het Hof voor de Rechten van de Mens toont al snel aan dat de mensenrechten vaak 

geschonden worden door het gebruik van uitleveringsprocedures en dat de nood wel degelijk 

bestaat om dergelijke bescherming te bieden. 

 

Het belangrijkste blijft dus om oplossingen te zoeken. Zowel de EU instellingen als de literatuur 

hebben verscheidene ideeën naar voren geschoven om de situatie te beteren. Hoewel de EU zelf 

nooit toe zal geven dat ze een fout beging, zag het een nood om het wederzijds vertrouwen te 

‘stimuleren’ en te ‘beteren’. Dit deed het via verscheidene maatregelen zoals minimum 

standaarden van procedureel recht en zelfs een voorstel tot een proportionaliteitstest. Het kan 

echter betwist worden of dergelijke maatregelen werkelijk kunnen leiden tot een beter 

vertrouwen en of ze niet eerder leiden tot een verregaande inmenging van de EU in de nationale 

rechtssystemen. 

 

Daarom dat het ook nuttig lijkt andere mogelijke stappen tot een oplossing in acht te nemen, 

zoals het invoegen van een fundamentele rechten exceptie in het Kaderbesluit omtrent het 

Europees Aanhoudingsbevel, of zelfs het volledig teniet doen van het concept van wederzijds 

vertrouwen. In deze evaluatie is het ook noodzakelijk om te overwegen dat het antwoord niet 

noodzakelijk in één element moet liggen, maar juist kan bestaan uit een samenballing van de 

voorgenoemde zaken. Dit leidt tot een volgend stappenplan: 

 

In een eerste fase zou er ruimte moeten gemaakt worden in het Kaderbesluit voor een 

fundamentele rechten exceptie. Dit betekent dat de uitlevering zou kunnen geweigerd worden, 

wanneer de uitvoerende lidstaat van mening is dat het de bescherming van het individu in 

gedrang kan brengen. Daarbij is het in vele lidstaten van de EU gebleken dat dergelijke exceptie 

al deel uitmaakt van het nationale recht, volgend uit hun ‘foutieve’ implementatie van het 

Kaderbesluit. Hoewel dit het voordeel van een snelle wederzijdse erkenning zou kunnen teniet 
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doen, lijkt het noodzakelijk als een eerste tegemoetkoming aan de duidelijke nood voor grotere 

bescherming. Vragen rijzen of het zelfs niet mogelijk is om het vertrouwen in zijn geheel te 

laten afhangen van een weerlegbaar vermoeden, zodat de oplossing zich kan spreiden over alle 

bestaande wederzijdse erkenningsinstrumenten. 

 

In een tweede fase, een overgangsfase, zouden de fundamentele rechten die in de EU lidstaten 

heersen duidelijk gedefinieerd en gestructureerd moeten worden. Dit zou kunnen worden 

bereikt via de flankerende maatregelen die de EU zelf al voorstelde, zoals de minimum 

standaarden, maar zou ook breder moeten kunnen reiken dan wat bestaat in het huidige systeem. 

Hierbij is de toetreding van de EU tot het Europese Verdrag voor de Rechten van de mens van 

onmetelijk belang, aangezien het een stimulans zou kunnen vormen om de rechtspraak van de 

hoven te synchroniseren en de bescherming van de fundamentele rechten over de nood voor 

wederzijds vertrouwen te laten primeren. 

 

Pas in een laatste fase kan de EU bereiken waar het voorheen van uitging: het wederzijds 

vertrouwen. Door het feit dat de verschillende wetgevingen min of meer gelijklopen en de 

lidstaten alle kansen hebben gekregen om een ongenoegen te uiten over het gebrek aan 

bescherming van de fundamentele rechten, kan het vertrouwen worden hersteld en de piramide 

worden herbouwd. Een mooi voorbeeld hiervan zijn de Noordse landen, die uitleveren zonder 

meer, aangezien een gelijke traditie en cultuur een goede basis voor wederzijds vertrouwen 

vormt. Betekent dit dan dat de EU een Staat zou moeten worden, waar alles beheerst wordt door 

één heerser en de eigenheid verdwijnt in de menigte? Als men de huidige koppigheid van de 

lidstaten in acht neemt met hun eeuwig streven voor soevereiniteit, wordt het al snel duidelijk 

dat dit op zichzelf, de grootste Utopie tot nog toe vormt. 
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