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INTRODUCTION 

It can be said for sure that international trade existed long before the “nations” (in the 
meaning this word has as a part forming the adjective used to describe the trade between several 
states) themselves were formed and before written rules aimed at regulating such trade were 
devised. 

This, however, does not imply that the trade operations were carried out in a full chaos. 
On the contrary, parties to deals would, most probably, develop schemes and follow them to 
facilitate the trade flow. This process gave rise to the creation of the “lex mercatoria” - the law 
of the merchants, which consisted of the merchants’ customs, ‘reflecting the unwritten usages of 
the community rather than the written command of a sovereign legislator’.1 Another distinct 
feature of the lex mercatoria was its “transnationality” as it was not constricted to the use within 
one country, ‘but was the creature of the international merchant community, establishing 
substantive principles and convenient procedures to govern commerce throughout the world’.2 

The time passed and the countries claimed their sovereign rights to regulate the legal 
relationships taking place therein. However, even with the introduction of the written laws by the 
states, the importance of trade customs, usages and practices has not diminished and should not 
be underestimated even nowadays. This is especially true for some fields of trade (trade in sea 
ports being one of the most prominent examples). 

In reality, the modern lex mercatoria has emerged, defined by some authors as the 
transnational body of the norms aimed at regulating international trade transactions. The modern 
lex mercatoria is believed to consist of norms of international public law, general principles of 
law, trade customs and trade usages, arbitral awards, model laws developed on an international 
level for the further use in the development of national legislative acts, and international trade 
practices which are sometimes rather widely interpreted to include business customs, model 
contracts, codes of uniform rules, etc.3 

With the constantly developing and expanding international trade network and with the 
emerging new transnational legal system, the references to the application of customs, usages 
and practices can be found in many national laws and international conventions which will be 
further discussed in this paper. Such references, however, are usually rather vague and it is 
sometimes difficult even for a lawyer, not to mention the traders, to “decipher” what is meant by 
such notions.  

The aim of this paper is, therefore, to define the notions of trade custom, usage and 
practice and - taking into account the historical aspect and the current statistics of application 
thereof - to analyse their general value for the international trade. Specific attention will be given 
to the analysis of the Uniform Customs and Practice for Documentary Credits (hereinafter - the 
“UCP”) as one of the most successful examples of privately developed rules4 which are 
nowadays used almost worldwide. 

In order to achieve the above-stated aim, the paper will be divided in several parts. The 
first chapter will be devoted to the delimitation of the concepts of trade customs, usages and 
practices and to the definition of their practical value for international trade. The second chapter 
will deal with the application and the general value of the most recent version of the UCP - 
UCP 600 - with special attention being devoted to the analysis of the amendments introduced to 

                                                           
1 Stephen Sachs, ‘The “Law Merchant” and the Fair Court of St. Ives, 1270-1324’ (BA thesis, Harvard University 

2002) 2.  
2 ibid 
3 Людмила Ануфриева, Международное частное право: Том 2 (Издательство БЕК 2000) 

[Lyudmila Anufriyeva, International Private Law, vol 2 (BEK Publishing House 2000)] (translated by author) 218. 
4 ICC Уніфіковані правила та звичаї для документарних акредитивів (Пласке 2009) [ICC Uniform Customs 

and Practice for Documentary Credits (Plaske 2009)] (translated by author) (ICC Uniform Customs and Practice) 6. 



5 

this most recent revision of the rules. Furthermore, as there is a permanent need to improve the 
legal framework in order to solve / eliminate the problematic issues arising in practice in 
connection with the application of certain legal rules, the third chapter of this paper will be 
dedicated to the analysis of such problematic issues arising in connection with the application of 
the UCP 600 and in the sphere of the documentary credits in general. Lastly, all the relevant 
findings and the proposed solutions to the detected problematic issues, if any, will be summed up 
in the conclusions. 
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CHAPTER 1. GENERAL OVERVIEW OF THE CONCEPTS OF TRADE CUSTOMS, 

USAGES AND PRACTICES AND THE PRACTICAL VALUE THEREOF 

The existence of the medieval lex mercatoria cannot be imagined without its basis - the 
customs and market practices that regulated the dealings between the merchants in respective 
market places. As the time passed by, the customs were unified in the sphere of maritime trade 
(for example, the maritime law of Wisby), and, consequently, “model” deeds were developed to 
be repeatedly used for similar transactions5 in the other spheres of trade as well. Even though 
several centuries have passed since the time when the lex mercatoria was widely applied, the 
value of customs, usages and practices is still appreciable today in the private law domain where 
the states’ prevailing policy is to recognise the autonomy of the contracting parties. 

Nowadays, the references to trade customs, usages and practices (though not always 
referred to in the same manner from the terminological point of view) can be found in various 
international conventions and national laws. For instance, Article 35 (3) of the UNCITRAL 
Arbitration Rules (as revised in 2010) contains a provision stating that the arbitral tribunal ‘shall 
take into account any usage of trade applicable to the transaction’. Furthermore, the United 
Nations Convention on Contracts for the International Sale of Goods (1980) (hereinafter - the 
“CISG”) contains a provision in Article 9 (which will be analysed in details further in this 
paper) establishing the binding character of any usages to which the parties have agreed and any 
practices which have been developed between the parties. 

When it comes to national laws, in some countries the laws not only allow the application 
of trade customs, usages and practices but also promote it. In this respect the Uniform 
Commercial Code (hereinafter - the “UCC”), adopted in the United States of America (as 
revised in 2001), should be mentioned as an example. Thus, according to Article 1-103 (a) (2) of 
the UCC, one of its ‘underlying purposes and policies’ is ‘to permit the continued expansion of 
commercial practices through custom, usage, and agreement of the parties’. 

What is, however, more important is the fact that, as it will be further proven, trade 
customs, usages and practices do not only “live” on paper in laws and textbooks, but serve as 
efficient tools to the traders and businesspeople, in general, worldwide. Some of the 
codifications of trade customs / usages have gained such a popularity in the majority of the 
countries of the world that they have managed to evolve from non-binding norms to the standard 
rules uniformly applied (even though, mostly, not sanctioned by the states) in specific industries.  

In the following subchapters we will, therefore, analyse the definitions and the legal 
characteristics of trade customs, usages and practices as well as assess the general value of each 
of these categories for international trade. It should be noted that, as trade customs, usages and 
practices differ quite a lot in legal nature, it is rather difficult to make any generalisations with 
regard to the application thereof in the international business sphere of which the international 
trade constitutes a part. Bearing in mind the afore-mentioned considerations, we will, at first, 
analyse the legal characteristics of trade customs and trade usages within the same subchapter 
(because of the close connection between the two concepts and so as to reflect the on-going 
discussion among the legal scientific community as to the correlation between these two 
categories) and, subsequently, we will carry out the similar analysis with regard to the concept of 
trade practices (as compared to the two other wider categories). We will aim at making both 
subchapters not purely theoretical but also “illustrative”, containing a few practical examples so 
as to better grasp the concepts and including some information about the applicability of trade 
customs, usages and practices in the international trade nowadays. 

                                                           
5 Filip De Ly, International Business Law and Lex Mercatoria (North Holland 1992) 15-16. 
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1.1. Trade Customs and Usages, and Practical Application Thereof  

It proves rather difficult to find a definition of the trade custom and trade usage which 
could serve as a legal dogma, as there are different views on the definition of these notions 
varying by the countries and legal researchers proposing definitions. For instance, C. Schmitthoff 
draws, in his report on the international trade usages, prepared for the Institute of International 
Business Law, ‘no distinction … between the terms “trade usage” and “custom”.6 It is further 
explained that such an approach is applied because whichever term is applied to describe a 
similar concept depends mostly on a system of law: thus, the American law system operates with 
the term “usage of trade”, whereas the more traditional and narrower term “custom” is favoured 
in English law.7 

Judging from the above-mentioned reasoning, however, it can be concluded that by using 
an adjective “narrower” C. Schmitthoff himself admits that both terms are not totally identical. 
What is more, the modern “codifications” of trade rules and practices published by renowned 
international organisations and nowadays used as the standard rules in many spheres of business 
dealings (hereby the reference is made, for example, to the International Rules for the 
Interpretation of Trade Terms, hereinafter the “Incoterms”, and the UCP, etc. legal nature of 
which will be discussed further) operate both with the concepts of trade customs and trade 
usages. Therefore, an assumption can be made that there is a difference not only from the 
linguistic / etymological but also from the legal point of view. 

While on the subject of substantial differences between the concepts under discussion, the 
following observations should be made. Whereas Schmitthoff’s report deals with the notion of 
international trade usages alleging them to possess similar characteristics with trade customs, in 
various national legal systems - to the legal order of which national courts are most usually 
referred by the virtue of the “applicable law” clauses of the contracts - there are different 
approaches to distinguishing customs from usages (unless the legal system regards them as 
identical / intersubstitutable as, for instance, in the USA). As a result, it should be born in mind 
that, although there is an ‘observation that in practice and court decisions, these differences tend 
to be overcome, one may still be faced with practical implications which differ from jurisdiction 
to jurisdiction because of different theoretical bases for application of custom and usages’.8 

We will further briefly summarise some basic approaches to defining and delimiting the 
notions of trade customs and trade usages, but it is important to understand from the very 
beginning that the theoretic definitions (which, as it usually happens on the doctrinal level, vary 
not only in different legal systems but also in the works drafted by different scholars) do not 
constitute the ultimate practical value in themselves but rather serve as the instruments. What is 
important, therefore, is the possibility for the court (and the parties) to classify with the help of 
the definitions whether some behavioural pattern is a trade custom or a trade usage - a difference 
sometimes crucial, as many national legal systems regard the customs as a source of law, 
whereas the ‘usages are not a formal source of law but are devices of contract construction’.9 

The legal doctrine suggests different interpretations of the concept of the trade custom, or 
custom in trade. For example, such a custom can be regarded as a generally accepted rule 
prevailing in the area of the trade on the basis of the long-term, systematic and uniform 
regulation of the specific factual relationships.10 

                                                           
6 Clive Schmitthoff, International Trade Usages (ICC Publication No 440/4, 1987) 53. 
7 ibid 
8 De Ly (5) 163. 
9 ibid 
10 Леонид Стровский и др, Внешнеэкономическая деятельность предприятия (Под ред. Стровского Л, 2 изд, 

ЮНИТИ 1999) [Leonid Strovskiy and others, Foreign Economic Activity of An Enterprise (Strovskiy L ed, 2nd edn, 

UNITY 1999)] (translated by author) 230. 
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In English law for a certain rule of behaviour to be considered a custom it ‘should be 
constant, voluntary, certain, consistent and reasonable’.11 Furthermore, there is a very stringent 
requirement for a custom to be “immemorial” (it should be proven to have existed before 
118912), but the courts, in practice, have conceded that a custom can be recognised as such if it 
has been established by precedents.13 

According to Article 5 of the Civil Code of the Russian Federation No. 51-ФЗ dated 
30 November 1994, a business custom - as the concept is referred to - is a rule of conduct 
established and widely used in any field of business and not provided for by the legislation, 
irrespective of whether it has been recorded in any document. The rule of conduct should be 
regarded as “established” if its content is precise enough with regard to a specific field of 
business, whereas the condition of such a rule of conduct not being provided for by legislation, 
“irrespective of whether it has been recorded in any document”, includes any published 
documents and court decisions which have entered into force and have been rendered in 
particular cases, which were characterised by similar circumstances, etc.14 Existence of the 
particular trade (and port) customs in the Russian Federation is certified by the Chamber of 
Commerce of the Russian Federation.15 

The conclusion may be drawn that as in a large number of the national legal systems the 
trade custom is viewed as a source of law, a certain rule of conduct has to comply with a rather 
stringent set of criteria to be regarded as a custom. As a result, with a few examples of customs 
existing, there is tendency to increase of the importance of the status of the trade usages.16 

While defining the notion of the trade usage, it should be kept in mind that there is also a 
view that the same trade rule can be regarded either as a custom or a trade usage depending on 
the sphere and circumstances of its application17 (such a theory is, for example, applied in 
Article 1 (3) of the Civil Code of Spain (Código Civil de España 1889) which provides that those 
usages which do not merely constitute the legal interpretation of a declaration of will shall be 
treated as customs). Nevertheless, we will try to draw a borderline - no matter how elusive it can 
seem sometimes - between the two concepts. 

To start with, some of the characteristics of the trade usage can be noticed while 
assessing a theory that the trade usage is, in fact, a subtype of the custom, based, for example, on 
the following reasoning: 

- trade usage is a non-legal custom which cannot be regarded as a source of law, has no 
normative character (as it is not sanctioned by the state) and can have legal value 
solely when applied to the contractual relations the parties to which know about the 
existence of such a trade usage;18 

- trade usages usually precede the formation of customs.19 

                                                           
11 De Ly (5) 135. 
12 Halsbury's Laws of England, vol 11 (3rd edn, 1955) 158. 
13 De Ly (5) 135. 
14 Марк Богуславский, Международное частное право (5 изд, Юристъ 2004) [Marc Boguslavskiy, 

International Private Law (5th edn, Yurist 2004)] (translated by author) 70. 
15 Евгений Суханов (ред), Гражданское право, Том I (Волтерс Клувер 2004) [Yevgeniy Sukhanov (ed), Civil 

Law, vol 1 (Wolters Kluwer 2004)] (translated by author) 67. 
16 De Ly (5) 158. 
17 Алексей Прохачёв, ‘Обычай в системе форм права: вопросы теории’ (Дис КЮН, Ростов юр ин-т 2002) 

[Aleksei Prokhachyov, ‘Custom in the System of Forms of Law: theoretic issues’ (DPhil, Rostov Law Institute 

2002)] (translated by author) 105. 
18 Валерий Ровный, Обычай в частном праве (Иркутский университет 2004) [Valeriy Rovnyy, Custom in 

Private Law (Irkutsk University 2004)] (translated by author) 64. 
19 Игорь Лукашук, Источники международного права (Киев 1966) [Igor Lukashuk, Sources of International 

Law (Kiev 1966)] (translated by author) 59. 
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Therefore, a trade usage can be described as an established (prevailing) rule which the 
parties to the contract have expressly agreed to abide by and which has acquired a legal value 
solely by the virtue of the parties’ agreement.20 

To continue with this analysis, it is interesting to note that English law tends to view the 
usages as the ‘factual patterns of behaviour that are generally followed, are quite certain and 
have been in existence for some time’21 (respectively, a similar definition can be applied to trade 
usages in specific spheres of business). What is interesting, however, is that ‘from the second 
half of the nineteenth century, usages have been applied irrespective of whether the parties are 
aware of them’.22 It should, probably, be questioned whether such an approach does not negate 
the whole differentiation between trade customs and trade usages. On the other hand, in order to 
mitigate the consequences of this legal uncertainty, judges are entrusted with wide discretionary 
powers as to the application of trade usages.23 

American law, on the contrary, does not discern the concept of trade custom from that of 
trade usage and, consequently, Article 1-303 (c) of the UCC provides that “usage of trade” is to 
be understood as ‘any practice or method of dealing having such regularity of observance in a 
place, vocation, or trade as to justify an expectation that it will be observed with respect to the 
transaction in question’. According to Article 1-303 (d) of the UCC, the role of the usages of 
trade is quite important as they might be referred to in order to ascertain ‘the meaning of the 
parties’ agreement, may give particular meaning to specific terms of the agreement, and may 
supplement or qualify the terms of the agreement’. With regard to the establishment of the 
existence and the scope of a certain usage of trade, Article 1-303 (c) of the UCC emphasises that 
they are to be proven as facts, but if a usage of trade is contained in a trade code or a similar 
record, the interpretation thereof becomes a question of law. 

The legal systems of the Commonwealth of Independent States countries are in favour of 
separating trade customs from trade usages. For example, even though there is no legal definition 
of a trade usage in the legislation of the Russian Federation, it is regarded not as a source of law, 
but as an implied term of a contract (agreement of the parties) which constitutes a rule regularly 
used in a certain sphere of trade / dealings and which is used to interpret the intentions of the 
parties which are not directly evident from the contract itself.24 To illustrate the characteristic 
features and the possible way of application of a “business” usage, L. Anufriyeva refers to a, so-
called, Russian gold case the circumstances of which were as follows.25 In the beginning of the 
XX-th century the Bank of France had deposited gold bullions in the State Bank of the Russian 
Empire. Following the revolution, the State Bank of the USSR deposited those respective 
bullions in two banks in the USA. In 1930, a case had been brought before the Federal Court of 
the Southern District of New York by the Bank of France for the recovery of the gold. To 
support its application, the Bank of France presented the receipt issued by the State Bank of the 
Russian Empire, confirming that the gold received from the Bank of France had been deposited 
in the State Bank of the Russian Empire. The receipt read as follows: ‘Sous le dossier de la 

Banque de France’.26 The main issue with which the court was faced was to determine the title 
(legal grounds) according to which the State Bank of the Russian Empire had deposited the gold 
bullions in question. The plaintiff claimed that the formulation specified in the receipt meant an 
acceptance for safe-depositing of the individually specified things (gold bullions), and that as a 
result the Bank of France retained the ownership title with regard to such gold bullions. The 
defendant, on the other hand, alleged that between the depositor and the depository - the Bank of 

                                                           
20 Sukhanov (15) 65. 
21 De Ly (5) 136. 
22 ibid 
23 ibid 
24 Strovskiy (10) 231. 
25 Anufriyeva (3) 225. 
26 ibid 
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France and the State Bank of the Russian Empire, respectively - there existed a legal relationship 
of an obligatory nature, because the receipt in question meant that a certain equivalent of the 
weight of gold (corresponding to the one which had been delivered) had been credited to the 
Bank of France’s account. As a result, the New York banks declared themselves to be improper 
parties to the dispute, as they did not have any legal relationship with the Bank of France, 
whereas they obtained the gold bullions from the State Bank of the USSR. In order to reach a 
conclusion with regard to the meaning of the phrase “credited to your account” (“sous votre 

dossier”) the Federal Court requested an opinion from an expert specialising in the sphere of 
banking. The expert’s opinion confirmed that the interpretation advocated by the defendant 
corresponded to the most usually applied interpretational approach. The claim of the Bank of 
France was, as a result, rejected.27 Therefore, this example is instrumental to understand the 
importance which a correctly applied trade usage - in its meaning of a practical behavioural 
pattern that is established in a particular area of (international) business relations - may possess 
in the court proceedings for the interpretation of contracts. 

Taking into consideration the different national approaches to the above-mentioned 
dichotomy, several conclusions can be drawn. A common feature of the legal custom and usage 
(and more specifically, trade custom and trade usage) is that they both originate from patterns of 
social behaviour which have been repeated a multitude of times. There are, however, more 
differences than similarities between trade customs and trade usages. V. Naumkina suggests 
drawing a distinction between the two concepts based on the following general observations28: 

a) Customs possess a normative character, whereas usages are of complementary nature 
and should not be regard as a source of law. 

b) Customs are sanctioned by states (this is a characteristic of a source of law), whereas 
usages are not sanctioned by states and courts are not bound by an obligation to refer 
to them in the cases where there is a lacuna in the legislative base (usages might, 
however, be used for resolving disputes in court proceedings, for example, to justify 
the conduct of the parties). 

c) Customs are conservative and remain almost unchanged for a long period of time. 
Usages, on the other hand, are more flexible and can be more easily adjusted to fit 
particular situations (the trait which is rather important, taking into account the pace 
of technical developments which influences the international trade significantly). 

Finally, before moving on to the discussion regarding the international trade customs and 
trade usages, it should be summarised that the debate - on the national as well on the 
international levels - is ‘obscured by the lack of precision of the terminology which is used’.29 
Therefore, while contemplating a transaction, the parties to it have to be aware of the 
implications which the choice of applicable law might bring - namely, by choosing an applicable 
law the parties are, thereby, choosing a legal system according to which the status of the trade 
customs and trade usages (and not only ‘local and sector-related usages but also … transnational 
usages which have no apparent basis in one given country or are aimed at unification of law’30) 
is going to be determined, should there arise any disaccord between the parties. 

To understand whether the approach to the differentiation of the trade customs and trade 
usages applied in the international private law resembles the above-cited general guidelines 
applied on the national level, Article 9 (1) of the CISG should be studied meticulously. It 
provides the following: ‘The parties are bound by any usage to which they have agreed and by 
any practices which they have established between themselves’. 

                                                           
27 ibid 
28 Валентина Наумкина, ‘Соотношение категорий “правовой обычай” и “обыкновение”’ [Valentina Naumkina, 

‘Correspondence of the Categories of “Legal Custom” and “Usage”’] (Rusnauka) 

<http://www.rusnauka.com/10_NPE_2009/Pravo/44204.doc.htm> accessed 10 March 2012 (translated by author). 
29 De Ly (5) 135. 
30 ibid 164. 
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In fact, taking into consideration the previous analysis, the conclusion should be drawn 
that the first paragraph of Article 9 refers to the trade usage in its “classical” meaning and 
emphasises that it becomes binding solely by the virtue of the parties’ agreement to it. 

Contrary to such an approach, though, and leading to some confusion, the CISG then 
proceeds with using the same term “usage” in order to define a different concept, namely - the 
“trade custom”. 

Article 9 (2) of the CISG provides as follows:  
 
The parties are considered, unless otherwise agreed, to have impliedly made 
applicable to their contract or its formation a usage of which the parties knew or 
ought to have known and which in international trade is widely known to, and 
regularly observed by, parties to contracts of the type involved in the particular 
trade concerned. 
 
In practice, Article 9 (2) of the CISG deals with what is on the national level perceived as 

a trade custom. Moreover, Article 9 (2) of the CISG, in fact, gives a transnational - the closest to 
a harmonised one, perhaps - definition of the trade custom.31 The conclusion should be made that 
in order for a court (or an arbitration institution) to be able to apply an international trade usage 
(or, a custom, as it was established - though, for the convenience of referencing we will further 
use the concept of “international trade usage” with regard to the provisions of the CISG) as a 
binding norm - prevailing over any conflicting provision of the CISG32 - a specific “trade usage” 
has to possess the following features: 

- the subjective characteristic: be known or be one that ought to have been known by 
the parties to a certain transaction (this pre-condition is presumed to be met, unless 
the parties have excluded application of the international trade usage to their 
contract); 

- the objective characteristic: be widely known and ‘generally observed in a particular 
line of business’.33 

Some explanations and qualifications introduced by the courts’ practice should be 
highlighted with regard to this subject. For instance: 

 
According to [a] … decision [of one] … court, a party to an international sales 
contract need be familiar only with those international trade usages that are 
commonly known to and regularly observed by parties to contracts of the same 
specific type in the specific geographic area where the party has its place of 
business.34 
 
To continue with the issue of geographic location serving as a restrictive factor for the 

application of trade usages, another decision should be mentioned in which the court reached the 
conclusion that in international trade not only international, but also ‘local usages applied within 
commodity exchanges, fairs and warehouses may be binding under [A]rticle 9 (2) provided they 
are regularly observed with respect to transactions involving foreign parties’.35 It is, furthermore, 
commonly accepted that the local trade usages to which the parties to a contract have agreed in 
accordance with Article 9 (1) of the CISG also have binding character.36 

                                                           
31 Sukhanov (15) 66. 
32 UNCITRAL Digest of Case Law on the United Nations Convention on the International Sale of Goods, 2008 

revision (UN Publications 2008) (UNCITRAL Digest of Case Law) 40. 
33 Schmitthoff (6) 14. 
34 UNCITRAL Digest of Case Law (32) 41 (footnotes omitted). 
35 ibid (footnotes omitted). 
36 ibid 
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With regard to the local usages’ applicability within the commodity exchanges, it is 
interesting to encounter a somewhat contradictory view to the one which has been discussed 
earlier. L. Réczei expresses an opinion that, in dealing with the examination of the goods 
supplied to the buyer, it is more common for the international trade usages to be applied rather 
than the local usages when the goods ‘are traded and sold on the exchange (grain, wool, cotton, 
metals, etc.) where the quality standards have been defined and are controlled in conformity with 
exchange usages’.37 The reasoning behind that might be that the author views rules applied at the 
exchanges as transnational usages (perhaps, correctly, if such rules have undergone the process 
of private codification) rather than the usages known solely in the locality where a certain 
exchange is situated. L. Réczei then, however, comes to the conclusion, similar to the one which 
is reached by courts worldwide, about the indispensability of the local usages: the author 
elaborates that ‘[i]n the majority of sales contracts, … , the method of control is tied to the 
locality and may not only be of as many kinds as goods or commodities may be objects of the 
transaction, but depends on the package, quantity and many other circumstances’.38 Therefore, 
the application of the local usages becomes almost indispensable, unless a precise method of 
control has been agree upon by the parties.39 

After studying all of the above-mentioned theoretical nuances, one question might still 
remain: which rules exactly can in practice be regarded as trade customs and trade usages? For a 
better understanding of which behavioural patterns are considered to be trade customs / usages, 
few examples can be cited. For instance, one ‘arbitral tribunal held that a usage to adjust the 
sales price was regularly observed by parties to similar contracts in the particular trade 
concerned (minerals)’40 and, therefore, the arbitral tribunal relied on such a usage and applied it. 
In a different case, a court established that ‘there was a usage in the particular trade … which 
required the buyer to give the seller an opportunity to be present when the buyer examined the 
goods’.41 

With regard to proving the existence of certain trade customs and usages, it is rather 
interesting to note that when a case is pleaded before the court, normally the allocation of burden 
of proof under Article 9 (1) is no different from that under Article 9 (2) of the CISG: ‘the party 
that alleges the existence of a binding usage has to prove the required elements, at least in those 
legal systems that consider the issue one of fact’.42 In our opinion, such an equalisation of a trade 
custom and trade usage makes the demarcation “line” between the two concepts even more 
blurred. 

Lastly, it should be noted that there are some boundaries to the application of both trade 
customs and usages. Thus, the trade customs - being inferior to the normative acts from the legal 
order prospective - and trade usages - not being regarded as a source of law, in general - are not 
to be applied if they contradict the provisions of the effective national legislation (as well as the 
provisions of the contracts).43 Besides, trade customs and trade usages are also not to be applied 
if they are ‘contrary to the public policy of the forum’.44 In this respect, it has to be taken into 
account that the concept of policy is wider than that of the legislation, which might mean that the 
court’s decision on whether to apply a certain trade custom / usage or not may become to a 
certain extent less predictable. 
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With regard to the above-mentioned limitations, the Microsoft Corp. v Commission of the 

European Communities
45 case might serve as a relevant example. The circumstances of the case 

were as follows: the Commission carried out an investigation relating to the integration by 
Microsoft of its Windows Media Player in its Windows client PC operating system. Upon 
completion of the investigation, the Commission came to the conclusion that the client PC 
operating systems market (in which Microsoft held a dominant position) and streaming media 
players market constituted two separate product markets, both with a worldwide dimension. 
Based on these findings and taking into account the fact that since 1999 the consumers of 
Microsoft’s products were not given the opportunity to buy Windows without the Windows 
Media Player, and that such objectively unjustified bundling of two separate products restricted 
competition on the market of the streaming media players, the Commission reached the 
conclusion that Microsoft infringed Article 82 of the Treaty establishing the European 
Community (now - Article 102 Treaty on the Functioning of the European Union). 

While pleading its case before the Court of First Instance, among its many other major 
arguments aimed at proving that there is no infringement of competition law, Microsoft alleged 
that ‘[o]perating systems and media functionalities have … become “strongly connected” by 
commercial usage’46 and that ‘integration of media functionality is a “natural step” in the 
evolution of … operating systems, as may be seen from the fact that all vendors of operating 
systems include such functionality in their products’.47 We, therefore, can assume that Microsoft 
relied on a usage which is known to and relied on by other participants of the relevant market in 
order to prove that its actions could be justified. 

The Commission, on the other hand, while acknowledging that the behavioural pattern 
alleged by Microsoft to be a commercial usage might, itself, be regarded as such, nevertheless, 
emphasized that ‘it is difficult to speak of commercial usage in an industry that is 95% controlled 
by Microsoft’.48 As a consequence, the Commission pointed out that according to case-law a 
‘reference to industry practice in a market where competition is already restricted by the very 
presence of a dominant undertaking is not admissible’.49 

Finally, the Court of First Instance agreed with the Commission and, taking into account 
the fact that 95% of the industry in question was controlled by Microsoft, it established that 
according to the settled case-law such tying of the products - even though it might have been 
based on a commercial usage - ‘may none the less constitute abuse … , unless it is objectively 
justified’.50 

As it can be seen from this illustrative example, the courts might sometimes, while 
acknowledging the existence of certain trade (commercial) customs and usages, still set such 
rules aside in order to “protect” the higher interests (in line with certain state’s policies), such as 
non-elimination of competition from certain markets, as it was, for instance, in the case 
discussed above. 

As we have already started looking at the cases in which the importance of trade customs 
and usages “comes to life”, it should be admitted that while the question of defining the concepts 
of trade custom and trade usage may prove interesting from the scientific point of view, the 
exploration of their value and general trends in application thereof seems to have a more 
practical aspect to it. 

In his report, C. Schmitthoff comes to the conclusion that a trade usage (which, it must be 
reminded, includes in itself the notion of trade custom as well) ‘may oust optional rules of 
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law … but cannot supersede mandatory legal rules’.51 C. Schmitthoff, therefore, places the trade 
usages in between ‘the abstract rule of law and the practice or course of dealing of individual 
parties’52 in his model of the legal order. Despite their inability to supersede the legislative 
norms, it is still believed that with an increase in the volumes of the international business 
turnover, and taking into account the principle of the autonomy of the parties, the role of trade 
customs and usages will increase with time.53 

Therefore, the question that has to be posed is what makes the trade customs and usages 
so popular among professional participants of the international market? 

The features which appeal to the business community and contribute to some individual 
and “codified” trade customs and trade usages gaining popularity worldwide can be rather 
diverse depending on the sphere of business.  

First of all, as has been proven above, most of the trade customs and some of the trade 
usages exist for a long time, thus, evidencing that certain rules of behaviour devised long ago 
have been tested by the application to similar transactions for years and have proven their high 
“quality” and efficiency. On the other hand, as for the non-codified trade usages, for them to be 
considered as such there is no strict requirement regarding the certain amount of time of their 
existence, which allows trade usages to be more dynamic and flexible, adjusting to the fast-
changing realities of the global trade market. This feature cannot, perhaps, be attributed to the 
same extent to trade customs, as one of the conditions of their recognition, as it was earlier 
discussed, is that they are used (observed) for a significant (long) time. Secondly, with regard to 
the private (not carried out on the state or even international level) “codifications” of trade 
customs and usages, it should be highlighted that the involvement of practitioners - the 
representatives of the business community worldwide - in the codification and unification 
process ‘lends this type of unifying activity an air of realism which is not always present in 
similar activities of international lawyers’.54 

To prove the theory, the example of Incoterms rules’ impact on the trade flow worldwide 
can be used insofar as these rules ‘facilitate business transactions globally by helping traders 
avoid uncertainties arising from differing interpretations … in different countries’55 of terms 
which are most commonly used in domestic and international trade. The fact that such rules ‘are 
accepted by governments, legal authorities and practitioners worldwide’56 proves the 
transnational character of the rules, sparing the contracting parties the necessity to apply the 
conflict of laws rules (when deciding on the applicable law) and enabling the parties to be sure 
that, most probably, no incongruity will arise in the process of the execution of international 
delivery contracts as both parties interpret the trade terms in a uniform manner. 

Another appealing trait of such codified rules is that they ‘are revised periodically to 
adapt them to contemporary commercial practice’57, usually reflecting the technological 
progress.  

All these advantageous characteristics appeal to the tradesmen worldwide and contribute 
to the increasing popularity of the privately codified rules (and to a smaller extent, it has to be 
acknowledged, of the non-codified trade customs and usages). As some examples of the non-
codified trade customs and usages have already been studied above, we will now concentrate on 
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the research of the legal nature and practical value of one of the most prominent codifications of 
trade usages58 - Incoterms. 

With the first edition adopted by the International Chamber of Commerce (hereinafter - 
the “ICC”) in 1936, Incoterms have developed from a modest codification effort ‘aimed at 
proposing a limited number of price-delivery terms’59 into a comprehensive set of rules on 
interpretation of the trade terms reference to which can be encountered in the majority of 
delivery contracts worldwide. As we are rather constrained by the scope of this work, there 
seems to be no possibility to highlight all the recent developments introduced by the latest 
version of Incoterms (Incoterms 2010) compared to Incoterms 2000. It is, however, necessary to 
understand that the rules under discussion deal mainly with the distribution of rights and 
obligations of the buyer and the seller with regard to packaging, loading and unloading, 
transportation, providing information related to insurance, providing documents necessary for 
export and import clearance. It is also important to bear in mind that, while Incoterms are mainly 
concerned with the rules on passing of risks from buyer to seller, they do not regulate the 
moment of passing of the ownership title to the goods60 which shall be established according to 
the applicable law. Incoterms also do not deal with the ‘consequences of various breaches of 
contract’61, unless such breaches concern passing of certain risks and costs dealt with by 
Incoterms. 

Despite its impressive popularity with practitioners, the debate as to the legal nature of 
Incoterms is still on-going among researchers. C. Schmitthoff, for instance, claimed that it is not 
possible to give a uniform answer to which of the two categories of the classification of trade 
usages, developed by him, Incoterms should belong62: whether these rules should be viewed as 
the normative (‘which have the force of law in a national jurisdiction’63) or the contractual 
(which are ‘incorporated by the parties into their contract, by exercising their autonomy’64) trade 
usages. Another view is that Incoterms ‘may be applied in the process of supplementing 
contracts’.65 It is also interesting to mention that for some time ‘Incoterms [have] even been 
identified as truly transnational customs’66 by some practitioners, which, however, negates the 
idea that these rules were developed in the first place to serve as contractual rules. This last idea 
is supported by the position of the ICC itself which in the introduction to Incoterms 2010 has 
drawn the attention of the potential users to the fact that in order to be applicable to a certain 
contract, the Incoterms rules should be incorporated therein by a clear reference.67 

It should, however, be kept in mind that even when an explicit reference to Incoterms is 
absent in the contract (whereas the contract operates with the terms interpreted in the rules under 
discussion (CIF, FOB, etc.), the court or the arbitral tribunal are still able to apply Incoterms, as 
it is evident from the practice. There were, for example, cases - with regard to contracts to which 
the CISG applied - when the court asserted that Incoterms are incorporated into the CISG by 
virtue of Article 9 (2), and that the contract terms should, therefore, be interpreted according to 
Incoterms even though there was no explicit reference thereto in the contract.68 

We, therefore, reach a conclusion that it is, in fact, very difficult to define a universal 
approach to the Incoterms’ legal status, as in some countries the rules remain contractual while 
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in other countries their application to delivery contracts has been made binding and 
unconditional on the will of the parties. In practice, the parties to a certain contract should keep 
in mind this issue when deciding on the law applicable to the contract which will, consequently, 
pre-define an approach to the legal nature and applicability of Incoterms. 

To make this discussion more “illustrative”, let us imagine a situation whereby a seller 
from the People’s Republic of China intends to conclude a delivery contract with a buyer from 
Ukraine. According to the requirements contained in the legislation of Ukraine, delivery 
contracts should incorporate Incoterms rules therein. The respective provisions are contained in 
two different normative acts, namely, in: Article 265 (4) of the Business Code of Ukraine 
No. 436-IV dated January 16, 2003 and Clause 1.5 of the Order of the Ministry of Economy and 
for the European Integration of Ukraine “On the Approval of the Regulation “On the Form of 
Foreign Economic Contracts” No. 201, dated September 6, 2001 (specifically concerning the 
sell-purchase contracts between Ukrainian and foreign counterparties and introducing a 
requirement that the basic terms of delivery of the goods should be established pursuant to the 
latest version of Incoterms officially translated into Ukrainian). The provisions of the latter 
normative act are of recommendatory nature and, can, therefore be excluded by the parties, but 
the parties should remember that if the law applicable to the contract is Ukrainian, should any 
court proceedings be initiated, the court would have to take into consideration the requirement 
contained in the Business Code of Ukraine. Thus, upon discovering, for example, that there is no 
reference to Incoterms in the contract, the court would have an option either to declare the 
contract invalid (as it had been concluded contrary to the legislative requirement), but - most 
probably - the court would interpret the contract as if it had contained a reference to Incoterms. 
Should the parties agree to choose the law of the Public’s Republic of China, the whole 
algorithm of reasoning should be applied all over again to analyse the hypothetical consequences 
of such a choice. 

This situation is, however, rather unlikely to happen because the majority of the business 
community all over the world “thinks” of deliveries in terms of Incoterms and sees no point in 
evading them in contractual relations. Perhaps, the situation described above might be 
encountered when the contract was drafted by the parties themselves without help of qualified 
lawyers and, as a consequence of either legal unawareness or inattention, the reference to 
Incoterms might have been omitted. 

To sum up, it is, in fact, not the theory that defines the position of Incoterms in the 
modern legal order, but ‘the wide acceptance of these formulations which reveals their true 
character’.69 And, according to the best “efficiency test” of a certain product - the “customers’ 
demand” test (where the representatives of the business community act as the customers when 
drafting the basic delivery terms of the contracts pursuant to Incoterms) - the ICC’s codification 
has been a success and these rules are even believed by some researchers to be a manifestation 
‘of the modern lex mercatoria’.70 
 

Having completed our analytical studies of the trade customs and trade usages 
dichotomy, we will now move on to the research of the legal nature of trade practices - a 
phenomenon, perhaps, less wide-known than customs and usages but, nevertheless, having a 
rather high practical importance. 
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1.2. Trade Practices and Application Thereof 

Trade practice can be rather generally defined as an established course of actions of the 
parties to a certain contract which has been developed between them throughout their previous 
relationships (dealings), and which, although not directly fixed in any document, is implied in 
the absence of any objection thereto.71 In order to compare such a doctrinal definition of a trade 
practice with the definition thereof given in the normative acts we will refer, as an example, to 
Article 1-303 (b) of the UCC which defines a “course of dealing” (the American law analogue of 
a trade practice) as ‘a sequence of conduct concerning previous transactions between the parties 
to a particular transaction that is fairly to be regarded as establishing a common basis of 
understanding for interpreting their expressions and other conduct’. 

Taking into account the definitions cited above, it might be concluded that the trade 
practice should not be regarded as a trade custom or trade usage, because it, in fact, reflects the 
conditions (rules of behaviour) which were implied by the parties to a particular contract. 
Therefore - as such a particularity of the transaction suggests that a certain rule is not known to 
the other participants of a certain market and is not characterised by the long and uniform 
application in a certain sphere - a practice established between the two parties in order to serve 
the specific needs of a certain type of transaction, basically, excludes the application of the trade 
custom or trade usage.72 

In this respect it is interesting to note that the position of the trade practice or course of 
dealing in the hierarchy of the legal order differs depending on the national legal system and 
legal researchers’ approaches. Thus, for example, C. Schmitthoff, as it was mentioned earlier, 
positions the practice or course of dealing of the individual parties on the last step of the legal 
order “pyramid”.73 This should not, perhaps, be viewed as a manifestation of the underestimation 
of the legal value of the concept, but more probably as a reflection of the fact that practice is not 
regarded as a source of law in the majority of the national legal systems and that its applicability 
is limited, whereas both the normative acts and the trade customs and usages can be applied in 
the uniform way to the different transactions between different parties. However, when applied 
to a particular situation, it is reasonable to expect that a practice which the parties have 
established between themselves will be a more “decisive” legal argument than the rather general 
behavioural patterns contained in the trade customs and usages. 

This approach to the issue under discussion is supported by the position of American law 
thereon. To be exact, Article 1-303 (e) of the UCC provides that, should any inconsistency arise 
in connection with a certain agreement, express terms of such agreement shall ‘prevail over 
course of performance, course of dealing, and usage of trade’, whereas a course of dealing and 
usage of trade are both “inferior” in legal value to a course of performance, and, finally, course 
of dealing prevails over a usage of trade. 

To make this comparative study more thorough, the international private law approach to 
the definition of the trade practice should also be examined. To start with, a direct reference to 
the subject-matter of the analysis is contained in Article 9 (1) of the CISG according to which 
‘[t]he parties are bound … by any practices which they have established between themselves’. 
This provision is, however, formulated in a rather vague manner which gives rise to a number of 
disputes over the frequency with which certain actions have to be repeated in order to be 
regarded as an established practice. To make the problem more serious, there is no unified view 
on that issue among the courts which, in its turn, leads to legal uncertainty as to the outcome of 
the court proceedings. For example, some courts hold that ‘a practice is binding on the parties 
pursuant to [A]rticle 9 (1) only if the parties’ relationship has lasted for some time and the 
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practice has appeared in multiple contracts’74 and, therefore, conclude that the fact that a set of 
actions was implemented once or twice is not sufficient enough to establish the existence of a 
certain practice between the parties.75 There, however, exists another position in the court 
practice which does not exclude the following possibility: 

 
[The] intentions of one party, which are expressed in preliminary business 
conversations only and … are not expressly agreed upon by the parties, can 
become “practices” … already at the beginning of a business relationship and 
thereby become part of the first contract between the parties.76 
 
For this, however, to be possible, the business partner should at least realise ‘from these 

circumstances that the other party is only willing to enter into a contract under certain conditions 
or in a certain form’.77 

For the question of frequency is not the only problematic issue, it is also worthwhile to 
have a look at the examples of what actions or set thereof can be qualified as the practices 
established between the parties to certain transactions. L. Anufriyeva uses as an illustrative 
example a case in which an arbitral tribunal had to deal with a contract which - while, in fact, 
having been concluded in the United Kingdom - contained a reference to Moscow as the place of 
its conclusion.78 The defendant’s line of argumentation was based on an assertion that the 
indication of Moscow as the place of conclusion of the contracts (despite the fact that the actual 
signing was taking place elsewhere) constituted an on-going practice established between the 
parties, even though it was not explicitly referred to in the contract. According to the defendant, 
the logic behind such a practice was that the parties had intended, in fact, - according to the 
respective national legislations effective at that time - to establish the law applicable to the 
transaction by the reference to a place of the conclusion of the contract. Upon having heard the 
arguments of the parties, the arbitral tribunal recognised such actions as a practice established 
between the parties.79 In another case, for instance, an arbitral tribunal stated that ‘a prompt 
delivery of replacement parts had become normal practice’80 in the meaning of Article 9 (1) of 
the CISG. It is important to bear in mind that the most widely-applied approach to the question 
of the burden of proof in this category of cases is that whichever party alleges the existence of 
certain practice(s) has to prove it before the court.81 

Following this short overview of case-law, a conclusion may be drawn that while it is 
rather convenient for the parties to cooperate in a certain way which has become usual for them 
(apply practices established between themselves), if there arises a dispute, the situation becomes 
much less clear and more ambiguous than if the parties relied on the provisions of the effective 
legislation or even the trade customs or usages. The outcome of a dispute becomes really 
unpredictable (though, of course, from a purely theoretical point of view, it can be argued that a 
certain outcome cannot be granted with 100% certainty in the majority of the proceedings due to 
a certain extent of the discretionary powers granted to the judges). To make the situation even 
graver, not only is it up to the court or arbitral tribunal to decide whether a certain set of actions / 
behavioural pattern constitutes a practice established between the parties82, but there is also no 
unified approach to dealing with this issue in the court practice. Therefore, it can only be 
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concluded that the prospective parties to a certain transaction should bear the afore-mentioned 
concerns in mind before deciding to “build” their relations with the help of such a controversial 
(although rather flexible) tool. 

To wrap up the discussion about the legal nature of trade practices and the concerns with 
regard to practical application thereof, another minor issue should be mentioned, namely, the one 
concerning the terminology. While there are not as many theoretical problems with regard to 
defining the concept of the trade practice, the representatives of the business community - 
especially, in the light of the court practice analysed above - should be aware that some courses 
of actions or particular behaviour shall not be regarded as practices only because they are so 
referred to in certain sources. Thus, for instance, an introductory note to Incoterms 2000 (which 
itself, as was previously mentioned, is regarded by many researches to be a codification of trade 
usages) contained an explanation with regard to the use of EXW term stating that there exists 
‘a fairly consistent commercial practice that the seller assists the buyer in connection with the 
loading of the goods on to the buyer’s collecting vehicle … . However, under EXW the seller has 
no obligation to assist …’.83 In our opinion, the pattern of behaviour described in this phrase 
should be rather qualified as a trade custom or usage, because it does not contain any 
“personalised” link to the course of actions applied by two certain parties to a specific 
transaction but rather refers to widely-known and generally applied “rules” in a certain sphere. 
Most probably, the author did not mean to confuse the reader and used this concept solely to 
make an explanation easy to read and understand. In this respect it is also interesting to mention 
the International Standard Banking Practice for the Examination of Documents under 
Documentary Credits (hereinafter - the “ISBP”) - the ICC’s publication of the “rules” / practices 
which are aimed at supplementing practitioners’ knowledge on how to apply the UCP’s 
provisions.84 While being referred to as the “practice”, the legal nature of the ISBP, though, is 
not so easy to define (the practical value of ISBP, on the other hand, is incontestable and will be 
assessed in the next chapter of this paper in a close relation to the UCP’s applicability). Thus, for 
instance, a reference to the “practice” as being “standard” (serving, therefore, to emphasise the 
uniformity of its application) and the fact that the UCP ‘incorporates international standard 
banking practice’85 (which also indicates that the ISBP is widely known and applicable in the 
transactions between the different participants within the industry) contradict to the definition of 
the trade practice which was analysed above. The above-mentioned characteristics give reason to 
think of ISBP as being closer in its nature to the codification of the trade usages. However, it 
can, perhaps, be argued that previously (when ISBP was not incorporated into the UCP) when 
banks applied certain courses of actions to the transactions between themselves, such sequences 
of actions transformed into practices in the legal sense of the word, and when those practices 
were gathered into an unofficial codification - ISBP - they simply retained the name of the 
“practice” implying the non-binding and supplementary nature of the rules contained therein. All 
in all, while the issue of the ISBP’s legal nature may prove somewhat controversial, these several 
examples, however, once again draw attention to the ambiguities existing with regard to 
establishing whether some conduct constitutes a trade practice or not. 

What is more important, though, is that such examples should not intimidate the 
practitioners but, on the contrary, encourage them to be rather critical and well-informed 
regarding the legal aspects of the business transactions they are carrying out. 

 
To sum up, in the first chapter of this paper we have analysed different theoretical 

approaches to the trade customs and trade usages’ dichotomy and have gathered a set of criteria 
which would enable the competent courts and arbitral tribunals to draw a distinction - no matter 
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how elusive it can be from time to time - between both concepts and apply them correctly with 
regard to the legal nature thereof. The question of the position of trade practices in the national 
and international legal order was given some consideration while trying to assess practical 
applicability of the trade practices. In this chapter we have also analysed several examples of 
practical application of the trade customs and usages and practices. In this respect, a great deal of 
attention was paid to the analysis of one of the most successful codifications of trade usages - 
Incoterms. We will now proceed with analysing the UCP - another prominent example of 
successfully codified trade usages, though this time - in the sphere of Banking and Finance. 
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CHAPTER 2. APPLICATION AND PRACTICAL VALUE OF THE UCP 600 FOR 

INTERNATIONAL TRADE  

The international trade transactions have always been associated with certain risks and 
distrust between the parties - especially in the course of their first-time dealings - caused by the 
distance and, subsequently, unfamiliarity of the parties with each other, as well as differences in 
their trade practices.86 In order to overcome these obstacles and to finance the international trade, 
a need arose for an independent third party - the banks - to be engaged into these relationships. 
So as to accommodate the relations between all the involved parties, such a form of trade finance 
as the documentary credit has been devised. Even though the scope of this work does not allow 
for a possibility to analyse herein the roles of the involved parties, the legal relationships 
between them and the types of the documentary credits in great detail, the legal essence the 
documentary credit should, nevertheless, be established. The documentary credit (the concept 
which will further in this paper be intersubstitutable with the concept of the “Letter of Credit”) is 
‘an arrangement in which a bank, acting for and on behalf of the [applicant] (buyer), undertakes 
to pay the beneficiary (seller) a sum of money’87 or ‘to incur a deferred payment undertaking … 
[or] to accept a bill of exchange … drawn by the beneficiary and pay at maturity’88, or ‘to 
authorise another bank to do so’89 on the presentation of the documents which are accepted by 
the bank as compliant. 

Being so important in the trade finance sphere, it is no wonder that the Letters of Credit 
‘remain the predominant settlement product’.90 However, in order to function properly and 
uniformly, every financial tool has to be subject to a set of limpid and precise rules (perhaps, 
established on a “supranational” level). In case with the documentary credits, it is the UCP that 
acquired the above-mentioned role. 

Standardised by the ICC and first published in 1933, the UCP have evolved into one of 
the most frequently applied set of rules by banks worldwide. The ICC, eventually, claims the 
UCP to be the most successful of the privately developed rules91 - according to statistics, the 
majority of the banks in more than 170 countries92 in the world apply the UCP.  

The provisions contained in the UCP have been undergoing systematic changes owing to 
the new needs arising out of the development of international trade and banking practice. The 
new versions of the UCP try to eliminate the inconsistencies or other deficiencies of the previous 
version which have caused systematic problems while being applied in practice. 

The most recent revision of the UCP led to the adoption of the UCP 600 in 2006, which 
entered into force on 1 July 2007.93 Prior to analysing the novelties introduced by the latest 
revision of the rules, however, we will briefly discuss - in the context of the previous part of this 
paper - the legal nature of the UCP. First of all, it should be pointed out that the national 
approaches to this question still differ worldwide and the international doctrinal position with 
regard to this issue has been undergoing constant changes because with the increasing success of 
the rules some of the states have incorporated the references to the UCP as the standard rules 
according to which the relations / actions with regard to the Letters of Credit should be 
structured and performed (unless the UCP’s application is excluded by the parties to a certain 
transaction). This latter tendency - in conjunction with our previous finding that there is no 
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uniform approach to the differentiation of the notions of the trade custom and trade usage - 
makes it almost impossible to give a general conclusion about the legal nature of the UCP from 
the doctrinal point of view. The UCP are regarded by various scholars as a codification of 
international trade customs (as the rules can be applied, ‘even if not expressly agreed upon, if 
they are used regularly in similar transactions and their application could justifiably be 
expected’94) or trade usages (judging by the requirement as to the necessity of the consent of the 
parties to a transaction to abide by the UCP95), or a set of discretionary provisions of the 
legislation (if incorporated into a certain national legislation by a reference96), or simply a set of 
rules of a contractual nature. 

With regard to such a controversy and lack of the unified view on the issue, some 
researchers emphasise the role which the applicable law has to play in the determination of the 
legal status of the UCP.97 

In our opinion, it is, perhaps, more reasonable, though, to take into consideration the 
position of the ICC itself with regard to this issue rather than simply “taking sides” in the 
doctrinal discussion. Article 1 of the UCP 600 deals quite efficiently with the posed question by 
providing that the UCP 600 are the ‘rules that apply to any documentary credit … (including, to 
the extent they may be applicable, any standby letter of credit) when the text of the credit 
expressly indicates that it is subject to these rules’. The “express indication” concept has now 
replaced the previously used rule (which, as the practice showed, had served as a ground for 
numerous requests for clarification) that in order to be applicable the UCP should have been 
incorporated into the documentary credit’s text.98 Therefore, as it can be seen, the UCP 
themselves emphasise the crucial meaning of the parties’ explicit consent to be bound by these 
rules - and this is, perhaps, the key to understanding the legal nature and value of the UCP which 
is mainly based on the autonomy of the will of the parties. However, the commentary of the 
Drafting Group - though, having a non-binding character - with regard to Article 1 of the 
UCP 600 provides that even when the ‘express indication is not made and an indication of other 
rules is not present, the rules may be applied as descriptions of custom applicable to 
documentary credits’.99 

It can, therefore, be concluded, with regard to the analysis carried out above, that, even 
though there is a rather clear position as to the legal force of the UCP contained in the latest 
revision thereof, there is still room for the debate among the theoreticians on the national and 
international levels. Though, what is not being contested by the researchers is the fact that ‘the 
UCP are far more binding than Incoterms … due to the greater homogeneity of the international 
banking community’.100 Moreover, another undisputable fact is that, while in many countries’ 
legal systems the UCP are considered to be of a contractual nature, it ‘has not prevented 
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universal acceptance’101 thereof. To sum up, in our opinion, the issue regarding the definition of 
the legal nature of the UCP should be carried out, if necessary, separately with regard to every 
questionable situation (taking into account the provisions of every individual Letter of Credit, 
peculiarities of the national system and the view of the respective courts reflected in the 
applicable case-law), whereas the question regarding the legal value of the UCP has already been 
answered by the acceptance of the rules by the business community worldwide. 

Having dealt with the analysis of the previous major issues, we will further shortly 
summarise the novelties introduced by the UCP 600 in comparison with the previously applied 
UCP 500 and, specifically, try to analyse the way in which certain major modifications of the 
rules have supposedly influenced the flow of documents and the relations between all the parties 
involved throughout the “lifespan” of the Letters of Credit. 

It should, first of all, be mentioned that as all the consequent revisions of the UCP do not 
simply take place to enable the ICC to “market” a new product which is, in fact, hardly 
discernible from the previous editions, but to adjust the rules to the ever changing realities of the 
business, to profit from the technological progress and to answer the most typical questions 
which have arisen in the process of the application of the previous edition of the rules. In order to 
efficiently achieve the latter goal, the ICC national committees were consulted during the 
UCP 600 drafting process102 because - due to their better understanding of the national 
background of the market in Letters of Credit - they are more responsive to the typical problems 
arising in the process of the application of the UCP. Moreover, the information about existing 
problematic issues and possible solutions thereto gathered at the level of the national 
committees, when exchanged, can prove to be highly beneficial for defining the new general 
trends in the development of trade finance worldwide and for putting the ideas on updating of the 
rules into a long-term prospective, enabling the Drafting Group to envisage the hypothetical 
future challenges and to proactively incorporate such new provisions into the UCP which would 
efficiently deal with such challenges. 

In that respect, it is interesting to note that throughout the most recent drafting process the 
national committees and the Drafting Group paid a lot of attention to discussing the terminology 
applied in the UCP. For instance, one of the questions under discussion concerned the concept of 
checking the document “on its face” which was not always interpreted in the same manner by 
practitioners, and sometimes such checks (with a vaguely defined scope) served as a ground for 
finding a discrepancy between the submitted documents and the requirements set out in the 
Letter of Credit.103 Other issues which posed the problems from the legal point of view were, for 
example, the non-existence of a uniform interpretation of the “reasonable time” concept and the 
discussion of whether the terms such as “issuing bank” / “confirming bank” should be 
substituted with the concepts of “issuer” / “confirmer” (so as to reflect the current situation on 
the market when the documentary credits are often being issued by financial institutions other 
than banks).104 Some of the discussed issues were dealt with by introducing more stringent and 
precise requirements (as with the periods of time allotted for specific actions of the banks and 
other parties), whereas the approaches to dealing with others were only suggested in the 
commentaries to the respective problematic articles. 

One of the main achievements of the UCP 600 from the point of view of the legal 
drafting “technique” is, however, the introduction of the comprehensive systematisation of the 
material. To be more precise, the structure of the UCP 600 resembles now to a certain extent that 
of regular laws in national legal systems of most countries: the definitions of the various terms 
and interpretations related to the UCP 600 have been revised so as to avoid the potential 
uncertainties with regard to the practical application thereof and have been systematically 
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transferred to the newly introduced Articles 2 and 3,105 respectively. The introduction of such 
general articles and incorporation of the definitions (except for those relating to transferable 
credits) and the interpretations (rules explaining what exactly such concepts as “first class”, “on 
or about”, “beginning of the month” stand for) therein constitutes a standard technique of legal 
drafting. The logic behind such a technique is that there is a need for simplification of the text of 
the rules106 for the benefit of the users: there will be no need to complicate the formulation of the 
provisions of every other article by inserting therein the intricately written out repetitive 
sentences explaining how a certain concept should be defined or interpreted. 

With regard to the novelties introduced by the UCP 600 to the definitions, several newly 
formulated concepts107 (even though not always unknown to the practitioners) should be 
mentioned, such as: 

- “presenter” (the party presenting the documents to the bank); 
- “honour” (this concept enumerates the 3 methods in which the undertaking under a 

documentary credit can be fulfilled); 
- “second advising bank” (a bank, other than an advising bank, services of which might 

be utilised to advise a credit / an amendment thereto to the beneficiary108); and 
- “complying presentation” (such a presentation which is ‘in accordance with the terms 

and conditions of the documentary credit, the applicable provisions of these rules and 
international standard banking practice’109). 

Moreover, some of the previous definitions were revised (for example, the term 
“applicant” was broadened to make it possible for other parties than the customers of the issuing 
banks to request the issuance of documentary credits, whereas the definitions of the terms 
“negotiation” and “nominated bank” were slightly restructured so as to be compliant with the 
newly introduced definitions and to reflect the position of the ICC Banking Commission with 
regard to the discussion caused by the previous interpretations of these terms110). Some concepts 
(like “reasonable care” with regard to checking the apparent authenticity of the documentary 
credit or “reasonable time” used with regard to examination of the documents by the banks), on 
the other hand, were removed and substituted by less “abstract” and more uniformly understood 
ones. 

Another interesting feature of the revised rules is that they distinctly (by using stronger 
wording than was previously contained in the UCP 500) discourage (and sometimes prohibit as it 
is the case with the Article 6 (c) of the UCP 600) the respective parties from performing certain 
actions. Thus, for example, as provided for in Article 4 (b) of the UCP 600, the applicant should 
be discouraged (as it cannot be legally prohibited) by the issuing bank from attempting 
‘to include, as an integral part of the credit, copies of the underlying contract, pro forma invoice’, 
etc., because such inclusion does not, in fact, offer a substantial ‘protection with regard to the 
goods and their standard of quality’.111 

Furthermore, another advantage of the UCP 600 from the legal point of view is that they 
explicitly indicate in Article 7 (b) and 8 (b), respectfully, that an issuing bank / a confirming 
bank are irrevocably bound to honour as of the time it issues / confirms the credit. Such 
formulations are expected to eliminate any disputes which could possibly arise if such explicit 
rules were not stated in the text of the UCP. Yet another two examples of the amendments of the 
rules which - due to their definitive formulation - can help avoiding misunderstandings and time-
consuming disputes between the parties involved are: 1) the introduction of a clear rule in 
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Article 10 (e) that the partial acceptance of an amendment to a Letter of Credit will be deemed to 
be a rejection of such an amendment; and 2) the modification of the formulation of Article 11 (a) 
in order to emphasise that any subsequent ‘mail confirmation of an authenticated 
teletransmission of a documentary credit shall be disregarded’112 (the same rule is applicable to 
any amendment to the documentary credit). While there are many more instances of such 
amendments introduced for the benefit of practitioners applying the UCP on a day-to-day basis, 
we will not be able to mention all of them as we only aim - with regard to the scope of this paper 
- to make certain conclusions about the impact which the latest revision of the rules has had on 
the practical value and applicability of the UCP. All in all, therefore, it should be highlighted, as 
a result of this brief research, that the discussed stylistic and structural changes contributed a lot 
to the UCP 600 evolving into a highly comprehensive codification of the rules from the point of 
view of the legal drafting technique. 

It is, however, not only due to the more precise and lucid style of the formulations but 
also because of the introduction of a few significant amendments to the contents of the UCP 600 
that the current version of the rules can be regarded as objectively needed and sufficient enough 
to deal with such previously identified disturbing tendencies as, for example, banks’ rejections to 
effect payments because of the discrepancies detected in the documents. This problem only got 
worse during the global financial crisis which broke out soon after the entry into force of the 
UCP 600, but due to the preciseness and clarity of the newly introduced or restated rules the 
UCP 600 managed, as it will be proven further in this work, to diminish the discretionary powers 
of the banks and, thus, to tackle this problematic issue. 

To enumerate a few substantial changes, the following novelties introduced by the 
UCP 600 might be indicated113:  

- the rules regulating the examination of the documents submitted to the banks are now 
more clearly articulated and limpid; 

- the rules for handling of the discrepant documents upon the obligatory notification of 
the presenter have been modified so as to allow the banks to choose between four 
possible “scenarios” (according to Article 16 (c) (iii) the bank can hold the documents 
until the bank receives further instructions from the presenter, or hold the documents 
until the issuing bank receives a waiver (or other instructions) from the applicant and 
agrees to accept it, or return the documents, or act according to the presenter’s 
instructions received previously); 

- the requirements to the form and content of the transport and insurance documents 
became more flexible and pragmatic, but more precise in the same time (according to 
Article 27, for example, there is no need to indicate the word “clean” on a transport 
document because each transport document is presumed to be clean, unless it bears an 
express indication proving the contrary114); 

- the new provisions with regard to the loss of the documents in transit have been 
introduced so as to clarify the consequences of such loss for the banks involved into 
the operation; 

- the rules regarding transferable credits became more consistent and easier to apply. 
Special attention should be paid to the revised standards for the examination of the 

documents contained in Article 14 of the UCP 600. Prior to analysing the amendments 
introduced during the latest revision of the rules, it should be highlighted that this respective 
article - previously formulated in a rather vague manner - served as a ground for many disputes, 
because the banks, using their rather wide discretionary powers with regard to establishing 
compliance or non-compliance of certain documents115, refused (perhaps, acting legally but not 
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in good faith) to perform their obligations under the documentary credits. Therefore, in order to 
eliminate the possibility of manipulations with the documents and to proactively answer any 
queries which might arise in the day-to-day practice of the officers of the banks, the following 
changes have been made to the UCP116: 

• the exact time limit constituting five banking days following the day of 
presentation of the documents has been established for the banks to examine 
whether the documents received constitute a complying presentation (the concept 
of the “reasonable time” has subsequently, been removed from the rules ‘due to 
the lack of a standard application … globally’117); 

• the data contained in the documents submitted by the presenter (except the data 
contained in the commercial invoice) must not “conflict” with the data indicated 
in the credit (or any other stipulated document). This is an amendment which, 
compared to the previously existing requirement for the data not to be 
“inconsistent”, significantly reduces the possibilities of the banks to make 
manipulations with the interpretation of the inconsistency concept and claim a 
presentation to be non-compliant (though, there is still room for disputes between 
the respective parties with regard to this issue as we will see in the next part of 
this work when analysing the “real-life” cases); 

• the documentary credit should contain requirements to the indication of the issuer 
and the data content of the documents other than the commercial invoices, 
transport documents or insurance documents (otherwise, the document will be 
deemed as compliant if, according to Article 14 (f) ‘its content appears to fulfil 
the function of the required document …’). 

In order to be able to appreciate the positive impact which the above-mentioned 
amendments have had on the overall functioning of the industry, it is important to keep in mind 
several points which form the background of this issue. Thus, the statistics indicate that two-
thirds (up to 90%, according to some other sources) of the presented documents were rejected by 
the banks because of the identified discrepancies.118 Therefore, the aim of the new revision of the 
UCP was to eliminate this problem, which has become a threat119 to the “reputation” of the 
documentary credits and to the use thereof as of one of the most popular instruments of the trade 
finance. 

As it turns out, according to the first evaluations of the application of the UCP 600, 
carried out before July 2008, the above-stated aim has been at least partially achieved as in many 
countries there has already been a significant decrease in the percentage of the documents which 
were deemed to contain some discrepancies.120 Such a tendency should also to a large extent be 
attributed to the application of the international standard banking practice (with the ISBP, 
ICC Publication No. 645, revised in 2007, being the latest version thereof) which have been 
incorporated in the UCP 600.121 The ISBP, the legal nature of which was previously discussed in 
this paper, ‘was originally created to reduce the large percentage of documents refused for 
discrepancies on first presentation’122 and has already contributed greatly to the achievement of 
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this goal by forming a set of comprehensive “guidelines” to which the bank officers can refer123 
when a question of a more technical / procedural nature arises in the course of the daily 
application of the UCP.  

It is, however, not only due to the afore-mentioned positive changes that the UCP 600 are 
claimed to possess more legal precision and better reflect the realities of the specific sphere of 
business wherein the rules are applied. Among the other significant amendments introduced to 
the rules, we should also mention such as an explicitly indicated presumption in Article 3 that 
any documentary credit is considered to be irrevocable, unless otherwise stated in the text of the 
credit itself; the more precise formulation of the requirements to the form and content of the 
transport documents; an introduction of the reference to the acts of terrorism as the possible 
force-majeure events in Article 36 (so as to reflect the sad reality influencing the banking sector 
just as well as any other sphere); a newly introduced requirement contained in Article 18 (a) (iii) 
that the commercial invoice ‘must be made out in the same currency as the credit’.124 With 
regard to the latter amendment, it should be noted that in some countries which exercise a strict 
currency exchange control the situations may arise when it is necessary for the issuer of the 
invoice to indicate the value of the goods, services or performance in a national currency 
equivalent. From the practical point of view, it is important to highlight that in order for such an 
invoice to be compliant, the invoice has to be ‘made out in the same currency as the credit and 
also [show] a local currency equivalent’125 and not the other way round. 

While finalising our research regarding the “added value” of the UCP 600, it is rather 
important to emphasise that for a practitioner - whether a bank officer, or a lawyer or any party 
to the relations arising out of a documentary credit - to apply the rules more efficiently, it is also 
essential to understand the “meaning” behind the rather concise wording of the articles. The 
possible solution to such a task is to take advantage of all available practical information (either 
practical advice or forewarning) which can be found in the ISBP, the opinions issued by the ICC 
Banking Commission with regard to the cases submitted for its review, the commentary to the 
most recent version of the rules. The efficiency of the application of the UCP, in our opinion, 
therefore, might be significantly improved if the process of the legal “perfection” of the rules is 
carried out in conjunction with the enrichment of knowledge of all of the parties involved in the 
respective relations. 

The brief analysis (even though not intended to be exhaustive) of the provisions of the 
revised UCP we have carried out above was essential, firstly, to understand which practical 
problems called for the amendment of the rules and, secondly, while comparing the new 
formulation of the rules with the previous edition thereof, to study which practical impact they 
have already had on the industry and make projections with regard to the further possible 
implications of the 2007 revision of the rules. 

Bearing in mind the results of our analysis and with regard to question of the practical 
application of the latest revision of the UCP, it should be highlighted that both the banks and the 
trading companies agree that the UCP 600 are easier to read, use and abide by and, moreover, 
both parties admit that the revised rules - which became more precise - allow only for the 
minimal amount of discretion which could previously be used for manipulations or 
interpretations solely beneficial for the banks.126 

It is actually not surprising, therefore, that the UCP 600 are perceived worldwide as ‘the 
most successful privately drafted rules for trade ever developed and are estimated to be the basis 
of trade transactions involving more than one trillion dollars a year’.127 
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To sum up, in this chapter we tried to assess the practical value of the UCP as privately 
developed rules which gained international recognition and nowadays regulate the relations 
arising during the “lifespan” of the Letters of Credit issued worldwide. In order to achieve this 
aim, we studied some statistical data and endeavoured to trace and explain the link between the 
quality of the UCP from the point of view of the legal drafting technique which allows a more or 
less uniform application of the rules worldwide and the high popularity of the UCP among 
practitioners. After having carried out a brief study of the latest revision of the rules, the 
UCP 600, with the special attention being paid to the changes introduced thereto in comparison 
with the UCP 500, we have reached a conclusion, based on some of the already available 
statistics, that the review of the structure of the rules and the reformulation of the provisions 
thereof (so as to make them more precise) are really considered by the business community to be 
an invaluable contribution of the UCP to making the Letters of Credit an even more popular 
instrument of the international trade finance. Unfortunately, these findings do not totally exclude 
the possibility of controversial situations and disputes arising with regard to the provisions of the 
UCP. This issue will be reflected in the next chapter. 
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CHAPTER 3. PRACTICAL PROBLEMS ARISING IN THE PROCESS OF 

APPLICATION OF THE UCP 600 AND WITH REGARD TO LETTERS OF CREDIT IN 

GENERAL 

Having entered into force in 2007, the UCP’s 600 viability has been tested by the global 
financial crisis. It should be acknowledged that by the end of 2008 - just as the crisis was 
becoming more and more evident worldwide - there was a decrease registered in the supply of 
trade finance with the ‘cost of Letters of Credit … doubling or tripling for the buyers in many 
countries, including China, Turkey, Pakistan, Argentina and Bangladesh’.128 For example, 
according to research carried out by the ICC, 47% of the banks-respondents reported a decline in 
the number of the export Letters of Credit, whereas 58% of the respondents indicated that there 
had been a significant rise in the sums of the fees of the confirming banks from 2007 to 2009.129 
On the whole, ‘[e]xports and imports of forty-five countries that had reported trade data for 
January 2009 were uniformly weak, with an average drop of over 30 percent as compared to 
January 2008’.130 

However, can the above-mentioned data be interpreted as alleging that the decrease in the 
issuance of the Letters of Credit - in the context of the financial crisis - can at least partly be 
attributed to the quality of the newly revised edition of the UCP? Most probably, the answer to 
such a question will be negative as the scientific reports suggest various reasons which might 
have led to the crisis in the banking sector, but the quality of the rules regulating issuance of the 
instruments of trade finance is not mentioned among those. For example, in some of the 
analytical articles the ‘[i]nternational liquidity crisis, which spread fast in the world, in autumn 
2008’131 is blamed for leading to the ‘shrinkage of exports and change of directions of foreign 
capital flow’.132 On the other hand, the World Bank’s report claims that only ‘[v]ery few 
surveyed banks have reported lack of liquidity in local currency as constraining their supply of 
trade finance’133 and that the latter should be attributed to the ‘more stringent lending 
requirements’134 implemented by the banks according to their risk aversion strategies. 

It is rather interesting that, even though the world’s economies are now believed to be 
recovering from the financial crisis’ impact, the new survey of the ICC states that almost 
‘60% of the respondents indicated that the demand for trade finance in emerging Asia will show 
improvement in 2012, while close to 50% of respondents projected a further deterioration for the 
Euro area’.135 There is again a tendency to introduction of ‘tighter lending guidelines’136 and to 
‘less credit / liquidity availability’137 as a consequence of the recent European bank deleveraging. 
Finally, the most prominent factors which led to these rather negative predictions in the sphere of 
the trade finance activities were as follows: less credit or liquidity available at the counterparty 
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banks, a decline in the credits received from international financial institutions, a fall in the 
demand for the trade finance activities, and less credit and liquidity available at own banks.138 

As it can be noted, hardly any report dealing with the routes of the financial crisis 
indicates any problems arising with regard to the application of the UCP 600. Such a positive 
conclusion read in conjunction with the feedback on the experiences of applying the UCP 600 
from the banks and the trading companies (which has been discussed in the previous chapter) 
prove that the revised rules are characterised by a high level of quality of drafting and take into 
account the most recent developments in the sphere of international trade. 

However, it would be rather far-fetched and unreasonable to draw the conclusion that the 
UCP 600 are perfect and that there are no disputes arising with regard to the Letters of Credit 
issued according to these rules. Otherwise, if such logic would have previously been applied as 
well - there would not have been any revision of the UCP published since 1933. Some of the 
issues that are going to be the subject of the further discussion pose major problems sometimes 
only vaguely connected with the quality of the UCP 600, whereas the others will reflect a more 
technical aspect of the dealings according to the specified rules. Therefore, in our research we 
shall first carry out the analysis of a few cases in order to define which issues might prove 
problematic and need further clarification in the upcoming versions of the UCP, on the condition 
that such problems are encountered not only once but in a multitude of cases, and then move on 
to the discussion of the several major unsettling trends existing in the sphere of documentary 
credits, in general, which can hinder the normal functioning thereof. 

 
Prior to analysing the cases, it shall be emphasised that the responses given to the queries 

which will be further discussed reflect the opinion of the ICC Banking Commission only and 
should not, therefore, ‘be construed as being other than solely for the benefit of guidance and 
there should be no legal imputation associated with the repl[ies] offered’.139 The ICC Banking 
Commission refrains from adopting the opinions with regard to the cases which are at the same 
time being under consideration of the courts.140 Moreover, as the parties to a dispute are not 
bound by the opinion issued with regard to their case, any party can subsequently bring the case 
before the court which has jurisdiction over the respective case. For us, though, the purpose of 
analysing few of such cases will be to make conclusions as to which individual (or, perhaps, 
typical) problematic issues can arise in practice even despite the adoption of the new revision of 
the UCP containing more precise rules with regard to the Letters of Credit. 

 
Case No. 1.

141 This case is rather interesting as it illustrates which problems can still arise 
in practice with regard to the compliance or non-compliance of the documents’ presentation even 
despite the fact that the clearer and more stringent rules with regard to the standards of such 
examination have been introduced in Article 14 of the UCP 600. The dispute which will be in the 
focus of our analysis arose between the issuing and the advising banks as the former refused to 
effect the payment to the beneficiary on the ground that the documents (presented through the 
advising bank) contained discrepancies and, therefore, did not constitute a compliant 
presentation. The arguments on which the issuing bank based its refusal were mostly as follows: 
the photocopy of an invoice was submitted whereas the Letter of Credit required the presentation 
of a “copy”; the description of the goods in the roadway bill (the CMR) could not be related with 
the ones required by the Letter of Credit and stated in the invoice as the CMR was filled out in 
the language of the country of the beneficiary (different from the language used by the issuing 
bank). 
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The ICC Banking Commission reached the conclusion that the issuing bank was wrong in 
its assumption that the presented documents constituted a non-compliant presentation based on 
the following reasoning: 

- even though there is no standard in the UCP 600 for determining what is considered 
to be a copy of the document, the international standard banking practice - explicit 
reference to which is incorporated in the UCP - views a “copy” as a document which 
is a non-original. Therefore, taking into consideration the rule that the ‘[b]anks treat 
as non-original any document that appears to be a photocopy of another document’142 
and the fact that the Letter of Credit did not specify the type of copy which would be 
acceptable, the only possible response in the current situation is that any non-original, 
including a photocopy, would satisfy the definition of the copy; 

- with regard to the content of the CMR, the ICC Banking Commission recalled the 
provisions of Article 14 (d), (e) of the UCP 600 and emphasised that, according to the 
UCP 600, the data should no longer not be “inconsistent” but must not “conflict” with 
the data indicated in the invoice and the Letter of Credit (and according to the 
examined translation of the CMR there was no conflicting data contained therein). 
Moreover, as the Letter of Credit did not contain any requirements with regard to the 
language of the documents, the issuing bank should have examined the CMR in the 
language of the beneficiary to establish the relevance of the data in question. 

This response to the query (though, judging by the nature of the ICC Banking 
Commission’s opinions, it does not have a binding character and, therefore, cannot be 
unquestionably and mandatory relied upon in other similar disputes) is interesting because it 
forewarns the parties to similar relations that in order to avoid such disputes it is advisable to be 
extremely precise when drafting Letters of Credit. It can also help to avoid the submission of the 
request for an opinion to the ICC if the parties finding themselves in a similar situation are 
willing to act in good faith (and not trying to avoid performing their obligations) and apply the 
guidelines provided in the previous opinions rendered by the ICC Banking Commission. On the 
other hand, this case, unfortunately, serves as an illustration of the fact that even with the more 
precise formulation of the rules contained in the UCP 600, there still could arise situations when 
the bank might use its discretionary powers (whether in good faith - to protect the interests of the 
applicant - or not) and refuse to honour based on a rather formalistic approach. In such instances, 
it is up to the interested parties to bring the cases before the ICC Banking Commission or the 
courts, if need be, to prove their, perhaps, well-justified position and to protect their rights. 

 
Case No. 2.

143 The following case can be analysed in the continuation of the discussion 
started by the preceding case as it also concerns the question of whether a certain presentation of 
the documents might be regarded as non-compliant. The dispute which arose between the 
intermediary acting on behalf of the beneficiary, on the one hand, and the confirming and issuing 
banks, on the other hand, concerned the situation wherein the documents submitted to the 
confirming bank (a commercial invoice, a packing list and a certificate of quality) contained the 
notion of the “second hand hydraulic drilling rig” in the description of the goods delivered, 
whereas the Letter of Credit contained no indication of the possibility of the hydraulic drilling rig 
being a second hand product. As both the confirming and issuing banks refused to accept such 
documents as compliant, the intermediary referred a request for an opinion to the ICC claiming 
that the adjective “second hand” constituted further description as compared to the general one 
stated in the Letter of Credit and did not change the essence of the item. The ICC Banking 
Commission, making references to the provisions of Article 18 (c) (containing the requirement 
for the commercial invoice to contain the description of the goods corresponding to the one 
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indicated in the Letter of Credit) and 14 (e) (whereby other documents should not contain the 
date which conflict with the data indicated in the Letter of Credit) of the UCP 600, came to the 
conclusion that the documents were indeed discrepant. The argumentation behind this conclusion 
is as follows: ‘[t]he addition of the words “second hand” is not part of the description of the 
goods in the credit[;] [t]he words “second hand” indicate a different category or classification of 
the goods, which is not apparent in the goods description in the credit’.144 Therefore, the 
documents containing the words “second hand” are discrepant as those words change the essence 
of the product instead of serving as the additional description thereof. 

This case, as it can be seen, deals with the issue of the compliance of the presentation of 
the documents from a somewhat different angle. Compared with Case No. 1, this case leads us to 
the conclusion that in many instances the banks are refusing documents as non-compliant not 
because they pursue some own unfair motives but just because they are performing the 
examination of compliance of the documents in a diligent manner, protecting the interests of 
their clients. This, however, brings us to another problematic issue: it is almost impossible to 
predict the various dubious and controversial situations which might potentially arise in the 
process of the examination of the documents and reflect the solutions to such situations in the 
rather concise rules contained in the UCP or even in the ISBP. It is once again advisable for the 
respective parties to consult the previously issued opinions of the ICC Banking Commission in 
search of a similar situation or bring the dispute before the ICC Banking Commission (if none of 
such previous opinions have been found) or the courts which have jurisdiction over the 
respective cases. 

 
Case No. 3.

145 Lastly, we will analyse a case which is based on the dispute which arose 
between an issuing and a negotiating banks with regard to the interpretation of a certain clause of 
the Letter of Credit (regarding the payment of the final part of the Letter of Credit amount). It 
should be noted that initially the respective clause contained a provision that the payment was to 
be effected upon the receipt of the specified certificate issued by the applicant. Afterwards, the 
amendment to the Letter of Credit was issued which read as follows: 

‘An amount of USD165.000,- to be paid at sight under the L/C on receipt of original 

certificate issued by the applicant confirming the successful testing, commissioning and 

launching of XXX or maximum within 10 months from the date of the last dispatch’.146 
When the beneficiary submitted the documents for the final presentation they were found 

to contain certain discrepancies and, subsequently, the negotiating bank on the beneficiary’s 
behalf authorised the issuing bank to release the shipping documents to the applicant (against the 
payment of a smaller amount of money than originally established) on condition that the issuing 
bank would confirm the arrangements regarding the last instalment of the payment indicated in 
the previous amendment. 

Though the issuing bank did not confirm the amendment, it effected the payment of the 
smaller amount to the beneficiary. However, when the beneficiary, after having performed the 
last dispatch, claimed the final instalment under the amended Letter of Credit, the issuing bank 
refused to pay, based on the argument that it did not receive a mandatorily required certificate 
from the applicant. The negotiating bank argued that by performing the indicative actions 
(effecting the payment of the smaller sum when the documents were released) the issuing bank 
had confirmed the conditions contained in the amendment of the Letter of Credit and, therefore, 
agreed to pay upon the coming into existence of one (and not both) of the described 
circumstances. 

In its opinion the ICC Banking Commission took the position of the negotiating bank and 
agreed with its arguments, emphasising that the issuing bank was bound by the first amendment 
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from the time it had been issued (Article 10 (b) of the UCP 600) and confirming that the use of 
the conjunctive “or” indicates the existence of choice and not the necessity of the existence of 
the both circumstances simultaneously. The opinion also contains clarifications as to the use of 
the word “within” which indicated that the beneficiary does not need to have waited for the 10 
months from the last dispatch but could have addressed the issuing bank with the requirement to 
be paid at any moment during those 10 months. 

While the circumstances of this case are rather complicated, it does not pose a real 
problem from a legal point of view. The practitioners in the legal profession always pay a lot of 
attention to the precise use of the words while drafting or interpreting the documents and, 
therefore, this opinion does not offer any new valuable insight for lawyers. However, as it seems, 
the bank officers dealing with the Letters of Credit are not at all used to such precision (or, 
perhaps, try to interpret the wording of the documents in a manner favourable for themselves). 
The importance of this case is, in our opinion, correctly reflected in the conclusion of the ICC 
Banking Commission that ‘[i]t is an issuing bank's obligation to use precise wording in their 
credit and amendments thereto’.147 The afore-mentioned conclusion is rather standard and can be 
applied to improve the efficiency of the application not only of the UCP 600 but also of the 
ensuing revisions of the rules. 

 
In the context of the case-studies, it should also be mentioned that, even after the 

UCP 600 with its more precise formulations of the rules have entered into force, the ICC was 
frequently receiving the requests for opinions with regard to the on board notations (provided for 
in Articles 19, 20, 21, 22 of the UCP 600) ‘in the context of when they are required and what 
form they should take, given a particular set of circumstances’.148 This example is interesting 
because it clearly shows how the ICC collects the data with regard to the problematic issue, 
reflects on it with regard to individual cases, systemises the practical approaches and makes 
uniform rules to deal with the problem / eliminate the controversial issue. In the case of the on 
board notations, the ICC prepared the “Recommendations of the Banking Commission in respect 
of the Requirements for an On Board Notation” which, though not intended to amend the 
UCP 600, were drafted so as to further be incorporated in the latest revision of the ISBP149 and 
be used for the elimination of the inconsistencies in the documents which, in its turn, is supposed 
to lead to a decrease in number of the refusals of the banks to effect the payments because of the 
non-compliance of the first presentations of the documents. Such a prompt response of the ICC 
to the problems arising in practice is, perhaps, what makes the UCP (though not having the same 
characteristics as some national regulations enforceable by the respective states) so appealing 
among the representatives of the international business community. 

We will now start the discussion of the more “global” problems regarding the application 
of the documentary credits (the reference is hereby made not only to the problematic issues 
associated solely with the quality of the UCP as such) as a tool of global trade finance. One of 
the pressing issues which was previously identified during our research regarding the legal 
nature of the UCP is the following: the UCP as a private codification of the rules (commercial 
usages and practices, perhaps) coexists with national legislation regulating the respective sphere 
in each state. These might be the normative acts which establish discretionary norms (observance 
of which might be excluded by the parties in order to be substituted by the observance of the 
UCP), but these might also be the laws or other normative acts containing mandatory rules 
application of which cannot be excluded (for instance, the provisions on the currency exchange 
control in some countries). As a result, the instances when the provisions of the national 
legislative acts contradict the rules contained in the UCP are not that rare. One of the most 
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illustrative examples of such legal collisions is the provision of Article 868 (3) of the Civil Code 
of the Russian Federation, which establishes that the Letter of Credit is revocable, unless it is 
explicitly specified otherwise in the text thereof, contrary to Article 3 of the UCP 600 which 
establishes the presumption that, unless otherwise stated in the text of the documentary credit, 
the latter is always regarded as an irrevocable one, ‘even if the … credit does not use the term 
irrevocable’.150 The Russian banks, though, being part of the international banking community, 
are mostly construing their Letters of Credit in accordance with the rules contained in the UCP, 
and so, in order to deal with such a legal collision, in practice they explicitly indicate in the texts 
of the Letters of Credit whether such credits are revocable or irrevocable.151 However, it is, 
unfortunately, not always possible to find such a non-contradictory solution to the problems with 
regard to the inconsistencies between the provisions of the national legislation and the UCP. This 
is, for example, the case in Ukraine where the provisions of the national legislation with regard 
to the currency control significantly hinder the possibility of a transferrable Letter of Credit 
issued abroad in the foreign currency to be actually transferred (such a transaction, however, 
poses no problem with regard to the Letters of Credit issued in the national currency of 
Ukraine).152 The banks can, perhaps, devise some alternative schemes to enable the envisaged 
transactions, but, nonetheless, under any other sequence of actions the whole idea of 
transferability of the documentary credits provided for in Article 38 of the UCP 600 is negated. 
In this context, it is important to note that in some situations it is essential to use transferable 
credits instead of substituting them by other similar “tools” which cannot achieve the envisaged 
result to the same extent. Let us, for example, imagine a situation (without going into all the 
technicalities connected with transferable Letters of Credit) in which, besides the standard 
participants of the relations related to the documentary credits there is another one - the end 
supplier to whom the beneficiary intends to assign the proceeds due to it under the Letter of 
Credit. Normally, the original beneficiary upon agreeing the details with the assignee will send a 
request to the bank to acknowledge the assignment of proceeds. It shall be, though, kept in mind 
that under an “ordinary” Letter of Credit (in the situation when the assignee’s only aim is to be 
paid for its products) the assignee will not be entitled to perform (collect the documents and 
present them for the examination) under the Letter of Credit.153 Therefore, ‘the end supplier must 
appreciate that [there is] no guarantee of the proceeds unless the beneficiary presents compliant 
documents to the bank acknowledging the assignment and settlement is made thereunder’.154 
And this is just the type of the situation in which a transferable credit enabling the assignee 
himself to act as a beneficiary might prove indispensable and non-substitutable by the other 
tools. 

Summing up, as it can be seen, even though the UCP 600 are globally acknowledged and 
applied by the banks worldwide, so far, there can still be no universal solution to controversial 
situations like those described above (as there is no uniform view on the legal nature of the 
UCP). This entails that every controversial situation should be dealt with on a country-by-
country basis with regard to the requirements of the respective national legal systems. 

To continue with this topic, it should be noted that, in spite of the uniform understanding 
of the concept of the documentary credit worldwide, the fact cannot be denied that there are 
“national” or “regional” particularities which characterise the Letters of Credit issued in different 
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countries. Thus, for example, the practitioners note that the Letters of Credit issued by the banks 
in the Arab countries are usually characterised by their length, attention to details and use of 
complex and sophisticated language.155 Such a tendency, on the one hand, perhaps, somewhat 
contradicts the general idea of the UCP that the banks should be as precise (and, subsequently, 
concise) as possible while drafting the Letters of Credit and that the applicants should be 
discouraged from including copies of the underlying contract and other documents into the 
documentary credit as an integral part thereof156 (as it only complicates the flow of the 
documents and the process of the examination of the compliance of a certain presentation). On 
the other hand, there is a rather convincing argument that the aim of such an indication of the 
details with regard to every provision of the Letter of Credit is, in fact, needed to decrease the 
number of presentations of the documents deemed to be non-compliant and to eliminate the 
possibility of the manipulations with the Letters of Credit for one party’s benefit. 

While on the subject of manipulations in the sphere of the documentary credits, it should 
be emphasised that not only the refusals of the banks to effect the payments under the Letters of 
Credit (on the grounds that the documents contain certain discrepancies) constitute “unfair” 
practices. Another quite problematic issue is that some traders use the Letters of Credit as a 
financial instrument in a manner which contradicts the whole idea of the documentary credits 
from the financial point of view.  

Figure No. 1. Discounting of Letter of Credit Turning into Non-Bank Cross-Border 

Financing 

 

For instance, trading companies with large flows of commodity supply and many 
branches all over the world, practice the scheme reflected in the Figure No. 1 and consisting 
basically of the following transactions: the contract of sale and purchase is concluded, mostly 
(but not exclusively), between branches of the same company in different countries, the buyer 
applies for the issuance of a deferred payment Letter of Credit (often requiring presentation of 
the minimal number of documents by the beneficiary) which is later confirmed by some “first-
class” bank, and afterwards the Letter of Credit is discounted (the beneficiary receives money 
before the time which was initially stated by the deferred payment Letter of Credit, whereas the 
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confirming bank receives the payment after the deferral period is over plus the fee for the 
discount). Lastly, the beneficiary uses the money received to either fund its other transactions or 
issue loans to the buyer’s bank (for the future financing activities) or the inter-company loans to 
the buyer (both of which are usually situated in the country with scarce credit resources).157 

While such a scheme is absolutely legal in its nature and is not intended to compromise 
the concept of the discount of a Letter of Credit (which can be a justifiable and necessary 
measure in individual situations), the banks view this scheme with resentment if it is applied on a 
well-established regular basis by the “giants” of the trade business. From the banks’ point of 
view, such practice constitutes “unfair competition” with the other products the banks can offer, 
because by using the afore-mentioned scheme the traders, in fact, evade the necessity to apply 
for regular loans. By “substituting” the payment of the interest on the loans with the payment of 
the commission of the confirming banks, the traders, consequently, get “cheaper” money (for 
example, an interest on a loan from the bank amounts to 12%, whereas the buyer can obtain a 
loan from the seller with an interest rate of only 5%). This scheme is well-known but even 
though it is believed to undermine the image of this type of trade finance to a certain extent, the 
banks cannot refuse issuing the Letters of Credit in such situations on the ground that such 
scheme is illegal.158 In our opinion, however, there is nothing that can be done to reflect the 
concerns of the banks with regard to the afore-mentioned situation in the upcoming revisions of 
the UCP because the concept of the discount of the Letters of Credit is well-established and 
cannot be negated just because of the suspicions of the banks in some of the cases. 

With regard to the fraudulent actions in the sphere connected with the documentary 
credits, the generalisation can, however, be made that the UCP themselves, while containing 
provisions on examination of the compliance of the documents presented to the banks, do not 
explicitly cover / deal with the issues of the protection of the interested parties from possible 
fraud (which is to be regarded separately from the manipulations with the establishment of the 
documents’ compliance). Such situations can perhaps be explained by the fact that with the 
development of technologies and shortage of the financial resources, the “creativity” of the 
companies engaging into and devising the fraudulent schemes increases, and all the possible 
scenarios cannot be systemised and predicted when the new revision of the rules is being carried 
out. Moreover, as there is no real unique international enforcement agency supervising the 
UCP’s observance, the detection and prosecution of the fraudulent actions are, in practice, most 
effectively dealt with at the national level. 

This problem, however, leads us to the discussion of a related issue, namely, the situation 
when the low level of the risks traditionally inherent to the trade finance is not recognised by the 
international regulators based on various grounds but also because of the existence of the above-
mentioned fraudulent schemes.159 To better understand the problem, it is important to know that 
the banks’ loan “portfolios” consist of different assets such as: the loans (short- and long-term 
loans, mortgages, etc.), bonds, trade finance products (Letters of Credit, guarantees), equities, 
derivatives, etc. As all of these assets are characterised by different risk levels inherent to them 
(with regard to the probability of the money being repaid to the banks), for each of those 
respective categories the different requirements as to the reserve ratios - for instance, 5%, 10% 
etc. of the value of a particular asset - are set by the national central banks in the majority of 
countries worldwide. 

As a result, the higher the cash reserve ratio or capital-reducing provisions the bank is 
obliged to abide by, the more costly the credit will be for the borrower.160 Practitioners in the 
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sphere of banking and businessmen traditionally view the Letters of Credit as a rather safe 
instrument of trade finance connected with relatively low risks.161 

Representatives of the banks and some companies are, therefore, trying to convince the 
officials from the Basel Committee on Banking Supervision to take their argument into account 
and to reduce the reserve ratio with regard to the Letters of Credit (thereby, reducing their costs 
for the applicants) when drafting its new respective frameworks (like Basel III etc.). The 
proponents of such a suggestion are, however, facing some opposition from those who believe - 
partly, because of ignorance, perhaps, and, partly, bearing in mind the instances of the afore-
mentioned fraudulent schemes - that the operations with the Letters of Credit should be classified 
as connected with a high level of risk.162 This view, however, can be proven wrong in a way by 
taking a look at the practical situations - thus, for instance, several cases of credit portfolio 
restructuring performed by insolvent banks affected by the recent crisis have shown that trade 
finance portion was repaid163 relatively smoothly because of the “self-liquidating” nature of 
transactions with Letters of Credit. Perhaps this counterargument will be taken into account by 
the Basel Committee on Banking Supervision and would be reflected in the upcoming 
frameworks. 

As it can be seen, some of the major problems are not at all connected with the quality of 
the rules by which the relations connected with the documentary credits are regulated. 
Sometimes the problematic issues have deeper roots.  

Perhaps, this is the reason why there has been an on-going discussion about the 
instruments which can efficiently complement or replace the Letters of Credit so as to reflect the 
achievements of the technologic progress. As a result of such discussions, the concept of the 
Bank Payment Obligation (hereinafter - the “BPO”) has been developed. The BPO is a new 
payment tool, described by some practitioners as ‘an electronic [L]etter of [C]redit’164, which 
constitutes an irrevocable undertaking given by one bank to another that the payment will be 
effected ‘on a specified date after successful electronic matching of data according to an 
industry-wide set of ICC rules’.165 The BPO’s supporters emphasise that the introduction of the 
system which allows the data to be matched automatically ‘ultimately removes the subjectivity 
associated with the manual checking of documents’.166 For example, where it is now up to the 
bank officers to check the originals / copies / scans of the documents and decide whether a 
certain presentation is compliant, the system suggested in the BPO is envisaged to remove the 
“human factor” and instantly notify the banks whether the documents constitute a compliant 
presentation or do not “match”. All in all, such a new electronic instrument (which is currently 
being applied in the test mode by certain Chinese banks167), is envisaged to allow ‘a bank to 
offer risk mitigation services to exporters and importers during the lifecycle of a trade 
transaction’.168 

With all of the afore-mentioned advantageous characteristics of the BPO taken into 
consideration, doubts still remain with regard to whether this instrument will gain popularity 
among corporates (exporters / importers) and banks or will simply remain an interesting exercise 
at keeping up with the technology’s innovation process. It is a normal tendency for 

                                                           
161 ibid 36. 
162 Interview with Vladislav Berezhnoi (155). 
163 Nariman Gizitdinov, ‘BTA Reaches Compromise on $12 Billion Restructuring (Update1)’ Bloomberg (Almaty, 

08 December 2009) <http://www.bloomberg.com/apps/news?pid=newsarchive&sid=a2jc9vni7M7E> accessed 

7 May 2012. 
164 Heather McKenzie, ‘Swift and ICC sign BPO agreement’ (Daily News at Sibos, 22 September 2011) 

<http://www.dailynewssibos.com/article/swift-and-icc-sign-bpo-agreement/> accessed 02 May 2012. 
165 A Banking Commission Supply Chain Finance project, Bank Payment Obligation (ICC 2012) 2. 
166 Jacob Barron, ‘SWIFT-ICC Collaborate on “Electronic Letter of Credit”’ (NACM, 08 March 2012) 

<http://blog.nacm.org/blog/jake-blog/swift-icc-collaborate-on-electronic-letter-of-credit> accessed 02 May 2012. 
167 McKenzie (164). 
168 ibid 



38 

businesspeople to trust the instruments which they have known and used for a long period of 
time and which are regulated by precise and limpid rules such as the UCP. Another issue is, 
again, the human factor which can as well prove useful with regard to the Letters of Credit 
because sometimes the situation might arise when it is absolutely essential for a human with an 
ability to analyse and not a machine functioning according to a simple set of algorithms to 
analyse whether the certain documents are compliant or not (for example, if a certain mistake in 
a document is just a typographical error which does not invalidate the compliance of presentation 
or whether it is a deliberate mistake negating such compliance). Perhaps, it is up to the time to 
give an answer to this discussion. 

To sum up, in the final chapter of this work, we have analysed the practical problems 
which arise in connection with the application of the UCP 600 and also tried to give a general 
overview of the more global issues which influence the relations in the sphere of the 
documentary credits’ business. First of all, having analysed some statistics, we came to a 
conclusion that the UCP 600 constitute a comprehensive codification of the precise rules which 
proved its “workability” even in the circumstances of the global financial crisis. With further 
help of the case studies we were able to determine the provisions of the UCP application of 
which proves to be the most problematic in practice and leads to many disputes (namely, the 
provisions regarding the examination of the documents presented to the banks and establishment 
of the compliance of such presentations), and analysed whether the existence of such 
problematic situations might be eliminated by even more precise wording of the future editions 
of the UCP. Lastly, we have analysed the more global problems existing with regard to the 
documentary credits and hindering the more productive application thereof. As a conclusion, it 
should be said that some of the major general problematic issues cannot be resolved solely by 
amendment of the UCP, but require a more global approach based on systematic consultations 
and joint actions of all of the involved parties (including the national and international 
regulators). 
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CONCLUSIONS 

The international trade, constituting a significant part of the global economy (as well as 
of the respective national economies), is, first of all, based on the autonomy of the contracting 
parties’ will. However, it is absolutely essential for trade transactions to be carried out according 
to certain rules devised to make the trade processes predictable and stable and to protect the 
interests of the contracting parties. While there is no doubt that the regulatory framework within 
which every individual transaction exists is determined by the law applicable to such an 
operation (aided, perhaps, by the provisions of the international conventions and the mandatory 
requirements of the lex fori), the other fact which cannot be denied is that the trade relations are 
still very much influenced by trade customs, usages and practices. 

In this work we have set a goal to analyse the legal nature of the trade customs, usages 
and practices and study the practical value of each of these three categories with the special 
emphasis on the general value of the UCP 600 for the international (as well as the national) 
trade. Moreover, it was our aim to make this research not purely static and theoretic but dynamic 
(with regard to the evolution in the legal status and application of each of the afore-mentioned 
legal categories throughout the history starting from the time when all the trade transactions were 
mostly regulated by the lex mercatoria and till nowadays) and practical due to the analysis of the 
examples of trade customs, usages and practices. 

Firstly, we have analysed the concepts of trade custom and trade usage from a 
comparative prospective. It should be noted that, despite the fact that there is no uniform view on 
the legal nature thereof neither in national or international normative acts nor in legal doctrine, 
we have reached a conclusion that, even though trade customs and usages are sometimes 
believed to be the same (intersubstitutable) concepts or trade usages are perceived as a type of 
trade customs, the two categories should not be mixed up. The dividing line, despite its 
elusiveness, is usually drawn on the following grounds: to become a trade custom, a certain 
behavioural pattern should exist for an extensive period of time, be widely known in a certain 
sphere of business and, therefore, to the parties to a certain transaction, whereas a certain set of 
actions is, mostly, regarded as a trade usage even if it does not have a very long history of 
application behind it (a feature which, in fact, makes a trade usage more appealing than a trade 
custom, as the former is more dynamic and is believed to be able to better reflect the reality of 
the trade relations in a certain period of time). The determination of whether a certain 
behavioural rule is a trade custom or trade usage, though, is not the final aim in itself but rather 
an instrument which enables the courts to rule on whether it should be regarded as a source of 
law (as the trade customs are regarded in the majority of the countries) or only be used to 
interpret the contracts based on the will of the parties and, therefore, be applicable solely if the 
parties knew about the existence of such a “rule” (as is, mostly, the case with trade usages). 
Practically the same can be said with regard to trade practices - which are most commonly 
defined as the order of actions established between the parties and which they regularly apply in 
their dealings - the legal nature of which is a bit less uniformly determined worldwide. To sum 
up, we have generally come to a conclusion that the legal status of trade customs, usages and 
practices should be, mostly, determined on a case-by-case basis with regard to the provisions 
thereon of the applicable national or international legislation. Should there arise a dispute, it will 
be up to the courts - whose practice is, sometimes, rather scarce or even controversial - to decide 
on the legal force and applicability of the respective legal category to the trade transaction in 
question. 

Nevertheless, it should be emphasised with regard to trade customs, usages and practices 
that what, in fact, is more important for the understanding of the legal value of all of those 
categories is the practitioners’ attitude thereto. Thus, while the discussions are still on-going 
among distinguished scholars worldwide with regard to the general value of the trade customs 
and usages, the codifications thereof - such as Incoterms and the UCP - have gained an immense 
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popularity among businesspeople and serve as a legal basis for the majority of delivery contracts 
and Letters of Credit, respectively. 

The scope of this work also foresaw the analysis of the legal nature and the situation with 
the applicability of the latest revision of the UCP - the UCP 600. While it was established that 
the issue of the legal nature of the UCP is also rather controversial (with some scholars believing 
these rules to be a codification of trade usages and others claiming the rules to be purely of 
contractual nature), the uniform conclusion has been reached that, from the legal point of view, 
the UCP possess a much more binding character than Incoterms and some other trade customs 
and usages. But to be sure that the Letter of Credit is regulated by the UCP, the explicit 
indication to that effect should be included in the text of the Letter of Credit. With regard to the 
question of the applicability of the UCP 600, our work was divided into two parts. 

Initially, we have analysed the amendments which have been introduced to the new 
revision of the rules in comparison with the previous edition, namely, the restructuring of the 
rules, the improvement of the legal stylistics of the rules aimed at enabling the provisions to 
become more limpid and precise, and, most importantly, the clarification of the requirements to 
the documents presented for the examination for the compliance and reformulation of the 
standards of such examination. These latter amendments were the most important ones as, 
according to the statistics, they have led to a significant decrease in the number of refusals of the 
banks to effect the payments on the grounds that the presentations were non-compliant. 
Moreover, the practitioners (the representatives both of the traders and the banks) view the 
UCP 600 as being more user-friendly and easier to read and abide by. What makes the 
application of the UCP 600 even more appealing with traders is that the newly reformulated rules 
in their precision mostly do not leave room for ambiguous interpretations of the respective 
provisions and, as a result, do not allow manipulations beneficial solely for a certain party to be 
carried out. 

The analysis of the applicability of the UCP 600 would not, however, be complete 
without the examination of the problematic issues which arise in the process of the practical 
application of the rules. As it has been revealed by our case-studies, the biggest amount of the 
problems remains in the sphere connected with the examination of the presented documents and 
establishment of the compliance or non-compliance thereof. However, it has been established as 
a result of the performed analysis that sometimes the problematic issues - no matter how typical 
they might appear - concern the details which are too “minor” to be reflected in the UCP. It 
would simply not be wise to try to predict every situation which could arise with regard to every 
requisite element of each of the documents and then to devise the provisions dealing with all 
these peculiar situations. This problem can, however, be solved if both the parties preparing and 
examining the documents use the detailed guidelines provided in the most recent edition of the 
ISBP and the opinions of the ICC Banking Commission rendered in the previous cases which, 
though not having a binding effect and being dependent on the free will of the parties with regard 
to abiding thereby, provide clear and well-reasoned answers to the most typical questions. 

Lastly, we have also decided to put the issue of the application of the UCP in a wider 
prospective by carrying out an analysis of the problematic issues connected not only with the 
rules themselves but also with the underlying relations (namely, the use of the Letters of Credit 
not according to their purpose, fraudulent actions in the sphere connected with the Letters of 
Credit, the determination of the level of risks associated with the transactions under the Letters 
of Credit, the possibility of replacement of Letters of Credit by the BPO). Most of the global 
problems discussed, though, cannot be dealt with by solely improving the legal quality of the 
UCP, and require the development of a more systemised approach based on the active and 
willing cooperation between traders, banks and national and international regulators. 

To sum up, one of the main conclusions which has been reached in this paper is, perhaps, 
that, despite the fact that the theoretic approaches to the definition of the legal nature of trade 
customs, usages and practices may differ from country to country, the worldwide application 
thereof in practice serves as the best evidence that, no matter how ambiguous the matter of the 
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legal nature thereof might be, trade customs, usages and practices are still indispensable “tools” 
with regard to the regulation of the national and international trade. 
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